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PREFACE. 


THE  preunt  volume  ia  the  outcome  of  the  first  attempt  to  publish 
a  uommentary  on  the  "  Real  Property  AcU  "  of  Queensland, 
The  coireeponding;  Statutes  of  Victoria  and  New  South  Wales 
have  for  many  years  been  the  subjects  of  treatises  edited  by  Mesars. 
a'Beckett,  Duffy,  Bf^leson,  and  Guest,  and  by  Mr.  Canaway  respec- 
tively, which  have  been  largely  used  by  members  of  the  profession  in 
Queensland. 

The  Editor  of  this  work  nevertheless  tonsidered  the  field  open 
for  a  publication  dealing  primarily  with  the  law  of  Queensland  on  the 
subject.  The  Queensland  Acts  embody  many  provisions  peculiar  to 
themselves,  and  many  others  differing  more  or  less  materially  from 
the  corresponding  provisions  of  the  laws  of  the  other  Stat«s. 

It  is  beliered  that  the  want  of  a  Queensland  coniuientary  has 
been,  to  some  extent,  temporarily  supplied  by  the  ''  Torreus  Austral- 
asian Digest,"  and  its  Appendix  of  Comparative  Tables,  published  in 
1899.  That  volume  was  not  however  better  adapted  for  use  in 
Queensland  than  in  any  other  Australasian  Colony.  Indeed,  the 
demand  for  it  throughout  Australasia,  and  also  in  Canada,  has  been 
most  gratifying. 

The  present  volume  is  primarily  intended  for  Queensland  practi- 
tioners; though  it  is  hoped  that  it  will  be  regarded  by  those  in  the 
Southern  States  as  a  tardy,  and  perhaps  inadequate,  return  for  the 
benefits  so  long  conferred  by  the  editors  above  mentioned  on  their 
Queensland  brethren. 

All  cases  contained  in  the  Torrena  Digest  which  appear  to  have 
a  bearing  on  the  law  of  Queensland  have  been  incorporated, 
tc^ther  with  all  such  oases  decided  in  Australasia  since  the 
publication  of  the  Digest.  Some  important  recent  decisions  will  be 
found  in  the  Addenda,  which  bring  the  volume  practically  up  to  date. 
The  system  f<dlowed  has  been  that  of  annotating  each  section,  and 
furnishing  copious  cross  references  to  other  sections.  The  sections  of 
t^e  Principal  Act  are  printed  in  numerical  order;  but  the  sections 
of  the  Amending  Acts  have  been  inserted,  as  seemed  appropriate,  each 
after  the  section  vhich  it  amends  or  affects.  Headings  have  been  in- 
troduced to  group'  together  the  kindred  sections  of  all  the  Acts. 
Reference  to  the  sections  of  the  Amending  Acts  has  been  rendered 
more  speedy  by  an   Index  of  Sections,  printed  at  pat^  xxvi. 


..,z.d.vCoot^lc 


Ab  nearl;  all  the  decisioni  of  the  New  South  Wales  Court  have 
been  pronouDoad  under  the  Act  of  18G^  and  the  Acts  amending  it, 
references  to  those  Aots  have  been  retained;  but  the  recent  re- 
arrangement of  them  effected  by  the  Consolidating  Ai;t  of  1900  is 
shown  in  a  ComparatiTe  Table  printed  at  page  viiL  A  similar  table, 
for  the  special  convenience  of  Yiotorian  practitioners,  waa  furnished 
in  the  Torrens  Digest,  at  page  Ixviit  of  the  Appendix. 

It  is  hoped  that  the  Table  of  Caaes  (which  is  au  index  of  defen- 
dants, as  well  OB  of  plaintiffs),  and  the  'fables  of  Statutes  will  prove 
to  be  absolutely  complete.  Care  has  been  taken  to  make  the  General 
Index  ample  as  well  as  accurate. 

The  Appendix  of  Forms  will,  it  is  believed,  be  found  particularly 
helpful  to  country  practitioners;  who,  not  being  within  easy  reach  of 
the  office  of  the  Registrar  of  Titles,  lack  much  useful  inform  utiou. 

The  Editor  is  responsible  for  the  scheme  of  the  work;  and  lor 
the  faithful  record,  or  (in  the  few  instaiioes  iu  which  no  authority  ia 
quoted)  the  accurate  statement  of  the  propositions  of  law  contained 
in  the  notes;  as  well  as  for  all  mistakes  and  sbortcomingfi  that  may 
be  discovered  therein.  He  is,  however,  indebted  to  the  Assiatout 
Editors  (the  co-editors,  with  him,  of  the  Torrens  Digest)  who  fmui^ed 
material  for  the  preparation  of  a  considerable  portion  of  the  manu- 
script notes,  and  offered  much  helpful  and  suggestive  criticism.  Mr. 
Groom  continued  to  assist  in  reading  and  correcting  the  proof-sUeets, 
until  he  left  Brisbane  to  attend  to  hia  duties  in  tlie  Federal  Parlia- 
ment. Mr.  Graham  furnished  the  greater  part  of  the  material  for 
the  Appendix  of  Forms. 

The  Editor  desires  to  acknowledge  his  indebtedness  to  the 
Uegistrar  of  Titles  (Ur.  J.  0.  Bourne)  for  much  valuable  information 
courteously  suppUed. 

G.  W.  P. 


39  Town  Hau.  Chambbrs,  Brisbank, 
Aitgmt,  1902. 
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ADDENDA    ET    ERRATA. 


Throughout  the  Principal  Act  and  the  Amending  Act 
of  1877  references  to  the  Registrar-General  should  be 
construed  as  references  to  the  Registrar  of  Titles. 

The  New  South  Wales  Acts  referred  to  in  the  text 
have  been  repealed  and  re-enacted  by  the  consolidating 
Act  of  1900  (Act  No.  25,  1900). — See  the  Comparative 
Table  at  p.  viii. 

p.  8  -  In  the  sixth  line  from  bottom  of  page,  for  "  i864,"  read  "  isM." 
p.  18 — To  the  paragraph  preceding  "  Appealh  fbom  thb  Bkoistkas," 
add: — Sccalio  the  recent  decisions  of  the  Nev  Soaih  Wales  Full 
CoDTt.  reported  in  the  A. A.  Digest  (1901).  In  re  RegutTar-Qeneral 
(21  N.3.W.L.B.  325,  IT  W.N.  (N.S.W.)  57).  and  Ex  paru  Saunden 
(21  N.8.W.L.R  291,  17  W  N,  (N.S.W.)  203). 

p.  20— In  note  (b)  to  aubeeotion  [6),  before  " Orownluidg,"  insert  "kndi 

claimed  b;  him  as." 
p.  28— Omit  the  first  portion  of  the  mttrgin&l  note  attributed  to  s.  10. 
p.  24 — In  note  (c),  after  the  reference  to  AUison  v.    Petty,   add: — 

See  alto  Finucane  v.  Regiitrar  oj  TilUi  (1902)  S.K.  (Q  )  75. 
At  the  end  of  note  (e)   add  :  —  5u«re,  whetherthe  ataWlorj  power 

ol  sale  giien  bf  ss.  G8-72  ot  "  The  Svectuion  Act  of  18G7"  ia  not 

auffioient  as  an  "  express  power  U>  sell "  nithin  the  meaniog  ot  s.  16, 

01  whether  the  section  is  not  to  that  extent  modified  b;  the  later  AcL 
p.  81 — At  the  end  of  note  (a)  add  the  following : — 

R(»rrfelii'e  coivnant,  cmenanlee  under, — Where  a  reslriotive  cov- 
enant {e.y.,  to  buy  beer  from  a  certain  brewer)  bos  been  made  in 
favour  of  a  person,  he  is  not  "  interested  "  in  the  land  in  such  a  way 
as  to  be  qualified  to  lodge  a  caveat  to  prevent  the  land  being  broaght 
under  the  Acts.     ScapUi  and  Co.,  Led.  v.  Corby  (19  N.Z.L.  K.  fil7, 

2  N.Z.G.L.R.  398,  A.A.  DiRest  (1901)  Col.  169,. 

p.  32—  At  the  end  of  note  (n)  to  s.  24.  add  the  following : — it  was  held 
in  Staples  Q-id  Co..  Ltd.  y.  Corby  (19  N  Z  !.,».  517.  2  N.Z.G.L.R. 
398,  A.A,  Digest  (1901)  Col.  1G9).  that  a  person  who  tails  (o  lodge  a 
caveat  is  not  precluded  from  obtaining  an  injunction  to  prevent  the 
bring! nit  ot  land  under  the  Acts. 

p.  85 — In  sixth  and  fifth  lines  from  bottom  of  page,  for  "  liable  to 
pay,"  substitute  "  entitled  to  his ";  and  after  "  refusal,"  add ; — 
See  /"  «  ReiUlrar-Gei\ttal  (21  K.S.W.L.B.  225,  17  W,N.  (N.S.W.) 
67,  A.A.  Digest  (1901)  Col.  174). 

p.  86 — To  note  (1)  to  s.  80,  at  the  end  of  the  firat  paragraph,  add 
the  following  new  one  :  — 

A  restrictive  covenant  {e.g.,  to  buy  beer  from  a  certain  brewer)  is 
not  cancelled  because  the  conveyance  containing  it  is  cancelled  when 
tie  land  is  brought  under  the  Acts,  and  subsequent  parohasers  with 
notice  are  bound  by  tlie  covenant.  Staples  and  Co.,  Ltd.  v.  Corby 
(19  N  Z,L.R.  517,  3  N.Z.G.L.lt.  398,  A.A   Digest  (1901)  Col.  1B9). 

p.  38 -The  power  of  attorney  given  by  a  registered  proprietor  in 
Form  L  is  not  under  seal :  a  correction  of  note  {e)  is  there- 
fore necessary. 
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Addenda  et  Ereata.  xsix- 

p.  89 — To  note  (e)  add  the  following  :  — Aa  to  the  aotifloation  of  eaaementa. 
let  pp.  71,  73  in/ra,  and  StapUt  and  Co  ,  Ltd.  v.  Corby  (19  N.Z.L.B, 
517,  2  N.Z.G.L.R.  898,  A.A.  Digest  (1901)  Col.  169). 

Oulatanding  tmstB  are  not  Dotified  as  encumbnnoes,  tee  note  (a) 
to  B.  79  in/ra,  p.  104. 

A  restrictivB  coienanl  doee  not  cooter  an  "outstanding  interest" 
which  must  be  notified.  StajiUt  and  Co..  Ltd.  v.  Corby  (19  N.Z.L.IL 
nn,  2  N.Z.Q.I..R.  89S,  A.A.  Digest  [1901)  Col.  169). 

p.  4S-Note  (b)  LhtplicaU — to  s.  16,  should  read  as  follows: — 
This  enaalment  is  a  modification  of  s.  35  of  the  PiiDoipal  Ad 

p.  47  — Add  to  note  (rf)  to  a.  42: — in  order  to  deprive  a  beoefloiary  ol  hta 
remed;  against  the  Assarance  Fund,  tb?  breach  ai  trust  must  be 
committed  by  a  person  in  vhom  the  estate  at  whiob  the  benefieior; 
has  been  deprived  vas  legall;  vested.  Fintieane  v.  BtgittTur  of 
TUUi  (1902  8.K.  (Q.)  75). 

p.  48 — After  the  reference  to  Taylor  v.  Land  Mortgat/r  Bank,  add  : — 
Stmbit,  that  all  instruments  are  executed  subjeot  to  an  implied  con- 
dition ihat  if,  owing  lo  an;  infirmit;  in  the  title  of  the  grantor,  the 
it  cannot  bo  registered,  the  contract  shall  be  at  an  end. 
f.  McGovern  (18  N.Z.L.B.  372,  A.A.  Digest  (1900)  Col.  U6). 

p.  52 — Add  to  the  last  paragraph  but  one  :— In  the  later  case  of  Welling- 
ton  and  Manatoatu  Rmlviaji  Co..  Ltd.  t,  RegittraT-Gentral of  Land 
(18  N.Z.L.R.  260.  3  N.Z.Q.L.B.  367,  A.A.  Digest  119CK1)  Col.  146), 
it  was  held  that  (he  Begialrar  ought  not  to  enter  a  note  of  the 
agreement  upon  the  oerUfieate  of  title  issued  to  the  purchaser  in 
pursuance  of  the  transfer. 

p.  58 — To  the  second  paragraph,  add: — See  alio  the  recent  cases  of  Over- 
latld  V.  J^nehan  (11  Q.L  J.  59),  and  Saiator-Gmeral  t.  Barllea 
(18  N.Z.L.R.  H2,  1  N.Z.G.L.R,  371,  A.A.  Dig.  (1900)  Col.  14fi).  In 
the  latter  case  the  defendant  occupied  land  up  to  a  certain  fence, 
whieh  was  shown  as  the  boundary  in  the  certificate  of  title  of  a  third 
person,  which  also  showed  that  a  road  which  ran  along  the  fence 
was  on  the  opposite  side  of  the  fence  from  such  third  person's  land. 
It  was  held  that  the  certificate  of  title  was  eonoluaive  evidence  that 
the  defendant  was  oceupyinH  the  road. 

p.  66 — To  the  last  paragraph    but  one,  add : — ste  aUo  Overland  v. 

L«n«Aan(ll(J.L.J.59). 
p-  58 — To  the  reference   to  Ai-nold  v,    Wailworth  add : — BepoTi«d  on 

appeal,  16  W.N    (N  S.W  )   100,  20  N.S.W.L.R.  (L.)  868,  A.A.  Dig. 

(1900)  Col.  146. 

p.  60 — At  the  end  of  the  note  on  Advene  Pouemon  add  : — See  also  notes 
to  a.  128,  in/ra,  and  s.  8  of  Mia  •' Refedling  Act  o/1867"  (SI  Vic, 
No.  39),  bj  virtue  of  which  the  Principal  Act  is  to  be  interpreted  aa 
if  passed  after  the  "  Dittretii,  Replevin  and  EjeetmeM  Act  of  1867." 

p.  65 — Add  to  the  fourth  paragraph  on  this  page  the  note  added  to 

p.  48,  as  above. 
p.  74 — After  the  paragraph  headed  Lussa  UHDEBLociLaoTETOuxHTAcra, 
add  another  as  follows  ; — 

Lubes  of  Pdbijc  Lahob. 
As  lo  leases  by  trustees  of  pnblic  lands,  see  "The  Truiteei  of  Public  Landi 

Act  of  1869"  (P.  4  W.  p.  1709). 
At  the  end  of  fourth   line  from   bottom  of   page  add : — 
and  Roberti  and  Jama  v.  Hantingtm  (8  W.A.L.R.  33,  A.A.  Digest 

(1901)  Col.  172). 

'  p.  75 — AsBiaHHiKT  OF  Lease.  In  the  third  line  nnder  this  heading 
for  "  a.  112"  read  "kb.  107  e(  teg." 
Covenant  not  to  aBBign,— At  the  end  of  this  paragraph  add  a 
new  one  as  follows : — A  covenant  not  to  assign  without  the  leasot's 
consent  runs  with  the  land  and  applies  to  a  re-asaigoment  to  the 
original  lessee.  An  injunalion  will  lie  on  a  threat  to  commit  a  breach 
of  it.    llcEaeham  v.  Colton  (1902,  A.C.  104). 
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XXX.  Addenda  kt  Ebbata. 

p.  Sl^In  the  pEuagraph  dealing  vith  the  right  of  consolidation,  at  the 
end  of  the  first  sentence,  add :  Fnrthermore  them  ia  in 
reBpoct  at  loniil  under  the  Acts  no  Forfeiture  al  law  (becauBS  the  legal 
estatfl  does  aot  pua  to  the  mortR&gee),  and  thecefore  no  neceBsil; 
loT  a  mortga^r  in  default  to  seek  equitj,  and,  incidentally,  to  do 

At    the    end  of    th&t    paragraph,    insert    the    following :  — 
Where  the  land  is  subject  to  a  lien  on  cropa.  the  provisions  of  the 
Principal  Act  must  lie  read  in  conjunction  with  bb.  S8  and  39  ot  the 
"Mercantile  Act  of  1867." 
In  the  next  paragraph,  tor  ■'  1896"  read  ■■  1696." 

p.  8fi— Add  to  note  (a)  to  a.  60  :  — a  mortHBge  may  be  a  valid  charge  upon 
land,  and  a  good  Foundation  for  the  elercise  of  a  power  oi  anie  b;  the 
mortgagee,  although  it  ia  unavailable  as  a  covenant  to  pa;,  because 
not  stamped.  So  held  in  Sarin  v.  Htrbert  (11  T.L.B.  386, 
6  A.L.T.  19). 

p.  91 — At  the  end  of  note  (il)  to  s.  66  add  the  following  : — upon  the 
transfer  ot  a  mortgage,  the  mortgagor  is  entitled  as  against  thr 
transferee  to  credit  for  all  payments  made  by  him  to  the  original 
mortgagee  prior  to  notice  of  the  transfer.  Sioa  v.  Bell  (27  V.L.B.  82, 
23  A.L.T.  13,  7  A,L.B.  146,  A.A.  Dig.  (1901)  Col.  173). 

p.  94 — Add  to  note  tf/  :— A  form  of  caveat  is  giien  in  the  Appendix  at  p.  191. 

p.  103  —  At  the  end  of  note  (h)  add  the  following  : — A  new  tmatee  may  bo 
appointed  nnd  tbe  estate  vested  in  liim  by  a  declaration  under  a.  13 
01  "  The  Trviteii  and  F.xeaitott  Art  of  1697"  Ste  the  example  given 
in  the  Appendix  of  Forme,  p.  186. 

p,  105— Add  at  the  end  of  note  [li)  : — Wiiere  truelecs  with  power  of  sale  sold 
land  bona  fide  and  without  fraud,  but  below  its  market  value,  in  order 
to  eflect  a  compromise  in  an  acUon,  it  was  held  bjthe  Full  Court  of  New 
Soatb  Wales,  under  ss.  121,  133  of  the  Hew  South  Wales  Consoli- 
dating Act  ot  1900,  that  the  Beglstinr  waa  not  justified  in  refuaing  to 
register  a  transfer  to  the  purchaser.  Ex  parte  Saundern  (21 
KS.W.L.R.  291,  17  W.N.  {N,8.W.}  203).  A.A.  Ilig.  (1901)  Col,  174. 
Add  to  note  [tl)  ;-^Noti>ith standing  anything  contained  in  the  above 
section,  trustees  under  "  The  Trv$leei  of  Pubtie  Lavdt  Aet  of  lf69  " 
cannot  eell,  tranater,  or  mortgage  any  land  ve<;ted  in  them  for  public 
purpoaea ;  nor  can  they  lease  the  same  for  a  term  exceeding  three 
years,  except  under  the  conditiona  imposed  by  that  Act. 

p.  107 — For  the  fifth  and  fourth  lines  from  the  bottom  of  the  page, 
substitute  the  following:  -A  aimilnr  queation  was  raised  ia 
Gilbert  v.  Bminie  (6  Q.L.J.  270),  an  action  agninal  the  Assurance 
Fund,  quoted  at  p.  1G7.  infni. 

p.  109 — In    the    fourth    line  from    the    top  for    "herebefore"    read 

"  hereinbefore." 
p.  110— In  note  (b)  to  a.  83,  foe  ■'  s.  44  "  read  -  a.  46." 

p,  1 13 — At  the  end  ot  the  first  paragraph  of  note  {h)  add  : — a  form  of 
declaration  by  the  trustee  is  given  in  tbe  Append!)  of  Forms,  infra. 
p.  187. 

p.  115— At  the  end  of  note  (a)  add  ;— a  form  of  declaration  by  the  wife  is 
given  in  the  Appendii  of  Forms,  ittfra,  p.  188. 

"  read 

pp.  118-119 — The  correct  abort  title  ot  the  Statute  mentioned  is; 
"  The  Siicceasi/m  ami  Probate  Duties  Act,  1892." 

Pi  124— Add  at  the  foot  of  the  page  :— Until  an  actual  sale  the  Court  has 
power  to  restrain  the  aheriS  and  the  execution  creditor  from  dealing 
with  land  not  belonging  to  the  execution  debtor.  Ciarke  v.  Roe  S 
Falhier  (1  W.A.L.K.  123,  A.A.  Dig.  (1901)  Col.  172). 
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Addbnda  et  Errata.  xxxi. 

p.  126 — Add  to  note  (g) : — For  form  of  declaration  identifyliif;  the  land,  Ae., 
lee  Appendix  ot  Fonna  190. 
Note  (A)  has  been  accidentally  misplaced  at  the  top  of  tbe  p^e. 
It  should  appear  at  the  bottom. 

p.  126 — At  the  end  of  note  (A)  add  the  fallowing  :— As  to  sale  under  wurant 
of  BTecntion  by  Keciatrar  ot  District  Court  for  non-payment  of  rates 
and  the  priority  gained  by  the  transferee,  see  "  TItt  Local  AuthoHiiei 
Act  0/ 1901,"  B.  B. 

p.  ISO — After  the  note  "Person  deprived  of  land"  add  the  following  : — 
Second  Mortgagee. — As  to  the  (arm  of  caveat  by  a  second  mortgagee, 
see  In  j-e  VietoHan  farmeri'  Loan  and  Agency  Co..  Ltd.  (22  VLB. 
629,  IS  A.L.T.  204,  3  A.L.R.  47).  When,  (or  the  parpoae  of  giving 
notice  of  his  interest,  an  unregistered  second  mortgagee  lodges  a  caveat 
which  prevents  the  aotrj  of  Irararaisaion  to  the  mortgagor's  per 
BOnal  representative  and  the  registration  of  a  first  mortgage,  the 
caveat  must  be  withdrawn  to  enable  the  first  mortgagee  to  perfect 
his  security.  In  rt  SiBain,  Bi  varlr.  Royal  Bank  of  QuemtUmd.  Ltd. 
(1902)  S.B.  (Q,)  120. 
To  the  note  ■•  Creditor "  add  the  following :— Sed  vide  Tn  re 
Bilckcoek  (17  W.N.  (N.S.W.)  62,  A.A.  Digeat  (1900)  Col.  144),  in 
which  COM  the  New  South  Wales  Full  Court  decided  that  a  parly 
who  has  obtained  a  judgment  against  the  separate  estate  of  a  married 
woman  can  caveat  against  dealings  with  guch  separate  estate. 

p.  134 — After  the  third  line  from  the  bottom  of  the  page,  add  the 
following  :  — But  see  the  reference  to  this  case  in  the  Addenda. 

p.  148 — Add  at  foot  ot  page  :— Macoaughlon  A.J.  decided  in  Conroy  v.  Knox 
(11  Q.L.J.  112),  that  the  cage  of  a  mortgagee  was  distingaishable 
from  that  of  a  transferee,  by  reason  of  the  provision  in  s.  60  that  a 
mortgage  operates  as  a  security  only,  and  not  as  a  transfer  of  the 
estate  or  interest  mortgaged.  Put  ue  the  report  □(  this  case  on  appeal 
to  the  FuU  Court  (1902)  8.E,  (Q.)  21,  22. 

p.  160 — At  the  end  of  the  first  paragraph  ot  note  (-i)  add  : — See  ilto  the 

recent  case  ftnucane  v.  Etgulrar  of  TitUe  [1802)  9,R.  (Q.)  76. 

p.  161 — At  foot  of  page  add  : — See  also  Finueant  v.  RtgUtrar  of  TitUi  (1903) 
S.B.  (Q.)  7G.  which  decides  that  remaindermen  cannot  be  said  to  be 
deprived  till  their  estate  vests  in  poaseseion. 

p.  168  — At  end   of   note   (b)  to  a.   ISO,  add  the    following  cases:— 
In  re  Macarlhy  and  Coliint   (19  N.Z.L.B.  546),  In  re  Regietrar  oj 
TitUt  and  Eiptrance  Land  Co.  (1  W.A.L.B.  118),  reported  in  the 
A.A.  Digest  (1901]  Cols.  170,  171. 
and  a  new  paragraph  as  follows  : — 

In  A$hwell  v.  Palmer (19  N.Z.L.B.  25S,  A.A.  DlgcBl  (1901)  Col.  171), 
an  action  for  rectification  of  a  certificate  ol  title  issued  in  the  name 
ot  a  child  at  the  instance  of  the  vendors  of  the  land,  where  the  inten- 
tlon  of  the  purchaser  had  been  to  proi^ure  a  conveyance  to  herself 
and  subsequently  give  a  life  interest  only  to  the  child,  ihe  Court  with- 
ont  hearing  evidence  made  an  order  for  rectification,  on  an 
admission  being  filed  by  the  child's  guardian  ad  tiUm. 

p.  174^Fonu  B— the  reference  in  the  margin  ebould  be  to  a.  2S  (not 
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THE 

"REAL  PROPERTY  ACTS" 

OF  QUEENSLAND 

('WITH    ANNOTATIONS). 


Ak  Actt  to  Sixpufy  the  Laws  bblatino  to  the  Tbansfer  and  Bncdk-  36  Vic,  Ho.  14 
^  ,  _  Beil  PnoFEsn 

BHAKOE  or  t  REEHOLD  AND  OTHER  IHTEBEBTa  IN  IiAMD.  Act  OF  1661 

[Assented  to  7th  August,  1861.] 
Whereas  it  is  expedient  to  amend  the  Laws  relating  to  the  tnnsfer  pnamble 
mi  encnmbranoe  of  freehold  &nd  other  interests  in  land  in  the  Colony 
of  Qaeenalatid  Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majesty  by  and  with  the  advice  and  consent  of  the  Legislative  Council 
and  Legislattve  Assembly  of  Queensland  in  Parliament  assembled  and 
by  the  aatbority  of  the  same  as  follows 

Oenbbu.  Pctbtibw  of  tbe  Act. 
The  maiD  object  of  the  Act  □!  1861 ,  as  indicated  b;  iU  title,  is  to  render  dealings 
wilh  Und  lesa  expengive,  oambroas  and  dsngeroua  b;  simplifjing  the  luelliod 
of  proting  title.  It  is  neeeaa&rj  tor  an  inteodiiig  purchitser  or  mortgagee 
efluid  not  under  the  Acts  (known  as  land  "under  tlie  old  eysteni")  to  protect  himaelf 
b;  makini!  a  strict  ioTegtigatian  into  tbe  title  of  the  ovner.  and  to  exact  collateral 

,  HCuriCj  in  the  shape  of  covenants  tor  title.  No  aoch  iuiestigation  was  considered  to 
beaofficient  unless  (in  Anetralia;  it  went  back  to  the  isBue  of  the  Crown  grant,  bo 

,  ihtt  either  one  port;  or  the  other  wiu  neeeBBarlly  saddled  with  tbe  expense  ol  a 
miante  and  searchiDg  iaqoiry  to  that  extant,  and  even  then  tbe  pnrcbaser  or  mort- 
gVfit  could  not  consider  himself  absolute!;  protected— £.g.,  in  ease  of  traud. 

Oontraet  the  admirable  simplioitj  of  the  Beal  Properly  Acts  under  which  title  is  Simplicitj  ot 
pntred  by  the  prodnction  of  a  single  document,  the  owner  of  which  is  almost  ubso-  proof  of 
\atelj  secure  in  tbe  ownership  of  the  land  represented  b;  it.  For  a  certificate  of  title 
ia  not,  like  a  oonvejanoe  under  tbe  old  Bjatem,  merei}'  a  proof  ol  ownership  as 
Iwtvgen  the  parties  to  it,  liable  to  be  rendered  valueless  b;  proof  of  wont  of  title  in 
ilif  party  who  conyeys ;  it  is.  in  all  but  certain  excepted  cases,  conclusive  proof  that 
ihe  person  mentioned  in  it  is  owner  of  the  land  therein  described  as  against  all  the 

loflead  of  an  iovestigBtion  ol  a  Urge  number  ol  documents  of  title  made  iu  turn 
on  behoU  o(  every  intending  purchaser  or  mortgagee,  and  conducted  by  his  solicitor 
>lgreit  personal  risk,  the  necessary  inquiry  is  mode  [and  can  be  made  with  increased 
rtpidilj  and  thoroughn«ss)  by  referring  almost  exclusively  to  a  single  document 
The  bbeoi  involved  Is  therefore  so  simple  that  frauds  are  not  likely  to  be  perpetrated 
ot  mistakes  to  be  mode  or,  it  made,  to  remain  undiscovered;  and  fraud  or  error  is 
not  fraught  with  irrsmediable  loss  to  innocent  parties ;  tor  the  loss  ia  in  most  casts,   ^~.  ■ 
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where  the  prlmaij  remedy  fsJle,  borne  bj  the  State  in  consideraUcin  of  ft  modenle 
rate  of  insnrance  pidd  b;  the  general  body  of  landownera. 

Oorenanta  tor  title  are  rendered  uimecegsar;  luid  obsolete.  There  are  certain 
statntor;  covenants  implied  in  transfers,  leases,  ^nd  mortgagee  (Principal  Act,  si. 
67  et  leq.).  No  abstraet  of  title  need  befamiefaed  h;  the  vendor  CDautdtany.Sroun, 
S  V.L.R  (L.)  22t,  1  A.L.T.  43).  Conveyancing  forms  have  in  many  ways  been  greatl; 
BimpliGed.  The  proprietor  maj  transfer  tohiavile  (or  she  to  her  husband)  directly, 
or  be  maj  vest  his  estate  in  himself  jointly  with  others  without  limiting  any  nse  or 
procDring  a  re-assignment  to  be  eieouted  (Principal  Act,  a.  B2).  The  Acts  compel 
simplicity  and  essential  uniformity  in  all  instruments  of  the  same  ctasi  li; 
prescribing  In  the  Schedules  Forms  for  such  instruments  which  may  not  be  materiallj' 
altered,  bat  which  are.  nevertheless,  flexible  enoagh  to  admit  of  the  interpolatiOD 
of  special  oovenanta  agreed  upon  by  the  parties  to  leases,  mortgagee,  or  eneam- 
branees.  The  echedaled  forma,  however,  may  be  modified  by  the  Beglstrar, 
subject  to  the  approval  of  the  Governor  in-Coancil.     See  Principal  Act,  b.  9. 

"  The  preamble  of  the  (Victorian)  Act  states  its  object  to  be  '  to  give  certainty  la 
the  title  to  estates  in  land  and  to  facilitate  the  proof  thereof.'  But  if  the  validity 
of  a  certificate  of  title  could  be  successfully  impeached  on  the  ground  thkt 
any  one  of  the  transfers  in  perhaps  a  long  chain  of  title  was  a  forgery,  the 
certainty  of  the  title  would  be  gone,  and  the  faciUty  of  proof  would  be  very  little  (if 
any)  greater  tban  under  the  old  law.  This  certainly  appears  to  have  been  the  view 
of  the  learned  judge  (Molesvorth  J.},  who  preceded  me  on  this  Bench,  for  in  ansver 
to  a  somewhat  similar  argument  of  mine  when  at  the  bar  in  CnUen  v.  Thompiott  [5 
T.L.R.  (Eq.),  at  151)  be  said:  'According  to  your  argument,  if  the  property  went 
through  a  long  series  of  transfers  after  Thompson's  fraudulent  dealing  with  it,  Uie 
plaintiff  could  impeach  them  all.'  And  in  that  case  his  Honour  held  that  fraud  in 
the  conveying  party  in  acquiring  title  did  not  vitiate  the  title  of  the  party  to  whom 
he  conveyed."    Mener  v.  Gibbt  (IS  V.L.R.  at  p.  SS8).     {Per  Webb  J). 

"  The  main  object  of  the  Act  and  the  legislative  scheme  for  the  attainment  cF 
that  objectappear  to  their  Lordships  to  be  equally  plain.  The  object  is  to  save 
persons  dealing  with  registered  proprietors  from  the  trouble  and  expense  of  going 
behind  the  register  in  order  to  investigate  the  history  of  their  authors'  title  and  to 
satisfy  themselves  of  its  validity.  That  end  is  accomplished  by  providing  that 
everyone  who  purchases  i'l  bond  fidt  and  for  value  from  a  registered  proprietor  and 
enters  bis  deed  ol  transfer  or  mortgage  on  the  register,  shall  thereby  acqnire  an  in- 
defeasible right,  notffithetanding  the  infirmity  of  his  author's  title. 

"The  protection  which  the  statute  gives  to  persons  transacting  on  the  faith  of 
the  register  i>,  by  its  terms,  limited  to  those  who  actually  deal  with  and  derive  right 
from  a  proprietor  whose  name  is  upon  the  register.  Those  who  deal  not  with  the 
registered  proprietor,  but  with  a  forger  who  uses  his  name,  do  not  transact  on  the 
faith  of  the  register ;  and  they  cannot  by  registration  of  a  forged  deed  acquire  a 
valid  title  in  their  own  person,  altbongh  the  fact  of  their  being  registered  will  enable 
them  to  pass  a  valid  right  to  third  parties  who  purchase  from  them  in  good  Faith 
and  tor  onerous  consideration."  Gilibt  v.  Jf«isiT  (1S9I  App.  Cae.  at  pp.  2S1,  255). 

"The  purpose  of  the  Act  is  to  give  persons  dealing  with  the  registered  owner 
nnder  its  forms  and  safeguards,  as  far  as  it  can,  an  indefeasible  title  by  registra- 
tion. Dealing  with  the  registered  proprietor  in  pursuanoe  of  the  Act.  and  in  the 
absence  of  fraud  or  of  any  impediment  ^pressly  created  by  the  Act  itself,  the  title 
is  sate."  In  rt  H'iWasA  and  Hutckiton,  Ex  parte  Miikin  (1  Q.L.B.  (Part  II.) 
at  pp,  49,  50).  See  this  case  also  as  to  the  relationship  of  the  Act  to  the  Merchant 
Shipping  Acts. 
gistry  Compariion  aith  the  Englith  RigutTy  AcU.—The  policy  of  the  English  Begistry 
Acts   is  followed  by  the  titles  of  landl  being  thrown  opentopoblio  hupeotion; 
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bnt  whenaa  r^stratloD  ondei  tliOBB  AotB,  or  under  the  local  BegiBtration  of  Deeds 
AiitB(TVia.,  No.  16,  and  the  Aets  amending  that  Act),  merelj  contecs  priority  on 
imtrnmenta  valid  withont  registration,  registration  under  the  Beal  Property  Acta  is 
Decsnai;  to  pasa  the  legal  interest. 

Analosy  to  the  Merchant  Shipping  Aett,—"  Mr.  Jnstioe  Gwynne,  in  Lange  v.  i^g,^ij,m( 
Smtotdt  (7  3.A.L.B.  IS),  sajs : — '  It  ia  obTions  to  everyone  that  Torrens'  Aot  ia  the  Shipping  Acta, 
mere  adaptation  of  the  Shipping  Acts  to  land ;  and  it  it  be  allowed  to  Rnbstitute  tb« 
son)  "land  "lor  "ah)p,"in  the  judgmenlaof  the  Lords  Jastieee  inHitghet  v.  Morrit 
(2  aif.  A  Q.  949,  9  Hare  S36),  that  case  andoubtedly  governs  the  present.'  With 
Ibe  very  greateat  Tsapeot  Te  think  that  the  great  policy  oF  the  Shipping  Acts,  to 
«hieb  everything  had  to  be  sabservlent,  and  which  required  a  particnlar  mode  of 
tnuuter  and  registration  in  ordei  to  afford  the  means  of  discoveriDg  the  tme 
DneTS  of  Srilish  ships  in  order  that  none  but  British  sabjeots  should  have 
ioteresl  in  them,  and  which  compelled  the  Couits— even  in  the  absence  of  prohibl- 
tinworda— to  declare  that  there  could  be  no  transfer  of  eguitable  as  distinguished 
from  legal  interests  in  British  ships,  or  in  a  form  not  recognised  bytlie  Acts,  has  no 
NiiDtetpart  in  the  Beal  Fraperly  Acts,  except  as  to  the  protection  of  pnrchasera 
fttim  adverse  cltums,  which  can  be  sufficiently  effected  without  prohibiting  the 
edatanceot  tmsta  enforceable,  except  as  against  purchasers,  and  transferable  like  any 
other  description  of  equitable  estates  or  interesta  in  real  property  not  nndet  the 
proniions  of  the  Act.  There  is  nothing  in  the  policy  of  the  Beal  Property  Aet 
which  renders  it  necessary  that  trusts  should  not  exist,  or  that  contracts  for  the 
■ale  of  land  ahontd  not  be  enforced,  so  long  as  a  person  acquiring  a  title  by 
transfer  as  a  purchaser  is  protected  from  adverse  claims,  estates  or  interests ; 
and  this,  we  ore  of  opinion,  appears  clearly  from  the  language  of  the  Aot  In 
the  preamble  and  those  danees  which  are  enacted  with  a  view  to  effect  the  inten- 
bon  of  the  Ij««ialatnre."  CulhberUoa  v.  Simin  {11  S.A.L.B.  at  pp.  Ill,  113). 
(FuU  Court). 

In  the  above  judgment  will  be  lonnd  a  dissertation  covering  many  seotions  of  the 
South  Australian  Act  of  1861. 

"The  application  of  these  principles  (of  the  Merchant  Shipping  Acts)  to  land 
i<x»  not  give  quite  the  same  simplicity  of  title  as  prevails  in  the  case  of  ships,  A 
(hip  is  a  natural  unit;  there  is  no  fear  that  anyone  who  is  entitled  to  the  barque 
'Uary'  will  instead  get  possession  of  the  forecastle  only  of  that  ship,  together  with 
the  stent  of  the  brig  *  Jane  ' ;  but  it  anyone  is  entitled  to  allotment  A  ha  is  very 
llkelj  indeed  to  find  himself  in  pcsseesion  of  part  only  of  that  allotment,  together 
wiUi  a  part  of  the  adjoining  allotment  B. 

"  It  will  be  noticed  that  difficulties  of  this  sort  are  not  at  all  alleviated  by  the 
Tonen*  system.  In  tact,  thej  are  rather  aggravated.  The  names  of  the  successive 
<nrnen  and  other  particulars  as  to  the  property  appearing  upon  a  chain  of  title 
deeds  lends  an  aid  to  the  identifioation  of  the  parcels,  which  is  lost  when  the  sole 
docDment  to  rely  on  is  a  certificate  of  title  which  does  not  contain  any  reference  to 
the  past  history  of  the  land  in  question."  J.  B.OKEaoBT,LL.U.  (Proceedings  of  the 
iXA-S.  1B95,  p.  Q7S). 

1.  From  and  after  the  commencement  of  this  Act  all  Laws  Statutes  as  Vic,  No.  14 
Acta  Ordinances  Bnlea  BegtUations  and  Practice  whatsoever  relating  'previous  Acta 
to  freehold  and  other  Interests  in  land  so  far  as  ihej  may  be  incon- 
Kslentwith  the  provisions  of  this  Act  and  so  far  as  regards  their 
application  to  Land  ander  the  provisions  of  this  Act  or  the  bringing  of 
land  Dnder  the  provisicme  of  this  Act  shall  be  and  the  same  are  hereby 
repealed 
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Bbpku.  or  Phzviohb  Liw. 
This  Eeotion  ma;  be  regarded  as  meiel;  snrpluKage.  Owjiuie  J.  called  it  "  a 
ipeciee  of  rhetorical  flourish."  {Buektu  v.  Kriobbt,  6  S.A.L.B..  at  p.  98).  The 
anterior  Commoo  and  Statute  Law  to  only  repeitled  by  this  eeotion  la  lai  ae  it  ii 
inconiistent  with  the  Act.  The  Real  Property  Aata  do  not  lonn  a  code,  and  do  not 
pretend  to  provide  lor  all  possible  relations  between  parties  in  respect  o(  lands. 
Therelore  the  laws  governing  these  relatione  must  eometimeB  be  eooght  eUewhere, 
either  in  lawful  agreementB  betireen  the  parties,  or  in  other  laws  to  which  the 
parties  are  eubject. 

"  The  Court  ie  not  bound  to  looh  within  the  lour  comers  of  '  The  Land  Tnmtfrr 
^et' for  all  the  rights  of  property.  Such  rights  as  sabsisled  before  the  Act  will 
generally  be  protected  by  the  Coart,  and  It  maohinery  be  not  provided  the  Coori 
will  Dse  its  ordinary  powers."    In  r«  Tanner  (N.Z.L.B.  G  S.G.  102). 

Crou».'-AstowhethertheCrowniBboiindbytheAat8,a«note  Croicn  to  a.  44,  tn/ro. 
Doctrint  of  Im  Fendeni. — There  has  been  no  decision  as  to  whether  land  ondcr 
the  Act  is  oSected  by  the  doctrine  of  tu  ptadem.  Doubt  was  expressed  on  the 
subject  by  Gwynne  J.  in  FerrtU  ».  Clark  (10  5.A.L.B.  at  207).  See  also  In  re 
Tanntr  (N.Z.L.B.  S  S.C,  at  105).  There  have  since  been  passed  in  three  ot  the 
colonies  declaratory  enactments  to  the  effect  that  no  lu  pendent  or  registiHlioa 
thereof  shall  affect  land  under  the  Acts.  Sie  S.A.  Act  of  1886,  a.  250 ;  Via.  Aa 
Ot  1690.  B.  23S ;  W.A.  Act  of  1893,  s.  233. 

Equitable  mtenitt. — As  to  equitable  interests,  $et  especially  (JuthberUon  v.Sirai>(ll 
8.A.L.B.  103)  and  notes  to  ss.  77  eC  leg.  (Principal  Act)  and  s.fil  (Act  of  lB77),tn/ni. 
Ettatet  taii,  _  The  existence  ol  estates  tail  under  the  Act  is  dietinctty, 
thoagh  ooly  impliedly,  recognised  in  the  opening  words  ot  s.  86:  "Whenever 
a  oertifloate  ot  title  shall  have  been  issued  to  a  proprietor  in  respeot  ot  a  life 
estate  or  any  other  utau  less  than  an  estate  in  fee  simple"  (cf.  s.  SS).  See 
also  the  deflnltion  of  certificate  of  title  in  s.  3,  poit,  and  Form  D  in  the 
Schedule  {Memorandum  ot  Transfer),  which  begins  thus:  "I,  A.B.,  bong 
registered  as  the  proprietor  of  an  estate  "  (here  itate  nature  of  the  ettate  or  inUreet. 
whether  in  fee  tiviple  or  life  eitate,  or  of  a  greater  or  leti  deicriptioa  than  a  Uft 
ettau.i  The  provisions  ot  a.  16  also  include  an  estate  tail.  Set  also  N.S.W. 
Act  ot  1862,  BO.  32,  47,  and  the  special  legislation  in  Victoria,  now  embodied  in  a. 
238  ot  "  rA«  Tramfer  of  Land  Jet  of  1890,"  and  ss.  108  and  109  ot  "  The  lUai 
Property  Act  of  1890,"  and  the  case  ol  In  re  Wilion,  Dtltei  v,  ttiUon  (26  V.LJi. 
193,  21  A.L.T.  IGS,  6  A.L.K.  317,  A.A,  Dig.  (1899)  Col.  ITO.) 

In  ExpaHe  WUIU  (12  8.C.B.  (N.S.  VV.)  (L.)  312).  it  was  held  that  the  applicant  wss, 
by  the  operation  of  the  rule  In  Shelley'scaee,  a  tenant-in-tail,  and,  as  such,  entitled  to 
bring  the  land  nnder  the  Act.  See  also  Hayit  v.  Bourne  (7  Q.L.J.  146).  As  to 
barring  the  entail,  the  question  has  been  discussed  in  South  Australia  in  the 
case  ot  In  re  Sainden  (16  S.A.L.B.  7,  Dig.  Col.  9S),  and  in  Queensland  in 
the  recent  case  ot  Allium  v.  Petty  (Q  Q.L.J.  125,  Dig.  Col.  302).  In  thU 
ease  it  was  held  that  the  registered  proprietor  of  a  (legal)  tenancy  in  tail  may 
dispose  ol  hie  estate  by  way  of  registered  tranaler  in  the  ordinary  form,  but  that 
his  transfer  will  not  affect  the  estate  in  remainder  expectant  on  the  determination 
of  the  estate  tail.  It  was  further  held  that  the  principle  that  eqnity  follows  the 
law  is  applicable  to  land  nnder  the  Beal  Property  Acts,  and  that  therefore  an 
equitable  estate  tail  coold  be  traneferred  by  an  instrument  in  writtug  duly  attested. 
Further,  that  "  The  Dcede  Begiitraliori  Act  of  1843  "  (7  Via.,  No.  16)  is  InoooBietent 
with  the  Geal  Property  Acts,  and  therefore  is,  as  to  lands  nnder  the  Acts, 
repealed  by  the  above  section.  Beference  is  also  maJe  to  the  effect  of  thia  section 
on  the  Statute  Ds  Donis  (if  in  force  aubsequently  to  "  The  Deedt  Begitralit* 
Act  "j  in  th«  aame  case  at  p.  181, 
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iMfanU.-Seem. II  (fi),  16,  30,  33,  111,  126, infra.  In HaU  v.  Loder  (T N.S.W.L.B. 
(Eg.)  44],  the  Full  Court  decided  thti  ftn  iniant  on  attaining  liis  inajoritj  could 
npndiate  a  tracsfsi  of  a  Beleetion  to  the  delendant,  ol  vhiah  wiection  the 
defezidant  had  alterwards  obtained  a  Crown  grant  (and  a  oertilioate  of  title)  under 
OaAA    Ste  Dig.  Col.  214. 

liioTied  Women.— Priot  to  "The  Married  W<mai,'$  Property  Act  of  \890,''  laaitiaft 
had  ths  lame  effect  on  a  woman's  land  nnder  the  Act,  dnring  her  hDsband'B  lite,  aa 
DB  her  land  not  under  the  Aet.  The  husband  beeame  entitled  to  a  certificate  of 
tide  tor  an  eatate  for  life.  Bot  tenancj  by  ooortesj  and  dower  were  abolished  bj 
"  The  Iniettac^  Act  of  IB7T,"  b.  28,  in  respect  of  deaths  occniring  after  Ist  J11I7, 
ISTB.  This  section  was  overlooked  in  the  judgment  in  Orimitli  y.  Seott,  Daaion  <t 
Slwa)t(4g.L.}.  S7.  Dig.  OoL  117). 

Undar'TIke  Marritd  Women'i  Property  Act  of  IBOO"  it  is  speoifleall;  provided  that 
"iaiMbnents"  standing  in  the  name  of  a  married  woman  are  to  be  presumed  to  be 
hn  separate  proper^;  and  the  term  "investment"  inclades  lands  nndet  the 
fical  Ftoperi;  Aots  or  any  estate  or  interest  therein.  See  Be.  6,  9,  24  of  that  Aet. 
Set  tnrther  as  to  married  women,  ss.  16,  80,  ST,  US,  126,  infra,  and  notes  thereto. 

BjTiitoe  of  B.  82  of  the  Principal  Act  a  registered  proprietor  can  tTansterdireotlj 
lo  his  wife  01  she  to  her  husband. 

Morifagt*. — As  to  the  eonstmotioa  of  the  Aet  in  relation  to  mortgages,  ue 
IVwt  and  Agency  Co.  t.  Marktuta  (B.C.B.  16tb  March,  1874,  Dig.  Col.  139),  Oapt 
T.&iri)ig*£<uiJk7Viub:M(14M.8.W.L,B.(Eq.)304,10W.N.(N.B-W.)30,Dig.Col.l89). 
Ae  lo  consolidation  oF  mortgages,  iM  Wilkin  v. Deani,  Qreigv.  Wation  (Dig.  Col.  144). 
&l  to  equitable  mortgages,  t«e  s.  80  of  the  Act  of  1BT7  and  notes  thereto,  infra. 

i.  ootenant  to  pa;  a  mortgage  debt  does  not  ran  with  the  land.  5m  notes  to 
g.  6S  of  the  Prinoipal  Act.  and  A^utraliaa  Depoeit  Bank  t.  Lord  {2  T.L.B.  (L.)  81), 
StBuiejf  T.  WUeman  (6  Q.LJ.  84). 

Tbe  deriaee  of  mortgaged  land  mnst,  it  is  apprehended,  take  it  mm  onere,  and 
cannot  call  apon  the  personal  representative  of  the  testator  to  exonerate  tbe  land 
ont  of  the  personal  estate,  nnless  a  eontrary  intention  appears  by  the  will — i.e., 
Locke  King's  Act  applies  to  land  under  the  Aots  ("  Equity  Aet  of  1867,"  s.  78). 

SlaMa  o/£Iua6dh.— The  eSeot  of  the  statute  ISEliz.  0.  Siseipresslypreeerred 
bj  L 109,  infra.  The  statute  27  Eliz.  c.  4  is  not  abrogated  by  the  Act.  CoUcMit 
T.  Wade  (3  V.L.R  (Eq )  266),  Zh-oop  ».  Coiowoi  Bank  (7  V.L.B.  (Eq.)  71). 

Statute  of  lAndtationM. — Whether  tbe  Statute  of  Limitations  runs  a^inst  a 
i^idered  proprietor  ont  of  possession  has  never  been  expressly  decided  in  Qneens 
lud.  bat  the  better  opinion  nnrmn  to  be  that  its  operation,  not  being  ezplioitly 
preserved,  is  iaeonristeut  with  the  paramoimt  title  of  the  registered  proprietor,  and 
'i'srebire  tails.  <Ste  note,  Adutrie  potieiiion,  to  s.  44,  infra).  A  time  is  limited 
lor  setions  of  ejectment,  and  certain  actions  against  the  Assuranee  Fund,  by  sa. 
U6, 137,  in;™. 

Vcnder't  Xien. — Ihe  lien  of  a  vendor  lor  payment  of  the  potchaso  money  is 
expressly  abolished  by  s.  97.  infra.     See  note  to  that  section. 
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Am  Act  to  Ahems  "The  EaAi,  Peoprety  Act  of  1861."  41  Vic, No. IS. 

Tkb  BsiL 
[Asszntsd  to  5th  Notbhbeb,  1877.]     PbopsbttAo! 


vith  ihe  advic«  and  conaent  of  the  Legislative  Council  and  Legislative 
^Baembly  of  Qneenalaad  in  Farlmment  aBSembled  and  by  the  authority 
oftheBameas  follows —  C^fifiolc 


41Vio.,Ho.  18, 
Aat  to  be  read 
part  of  "  The 
Real  Property 
Actofl^l." 
a  Tie.,  No.  18, 
Short  title. 


THE  "SEAL  PEOPEHTY  ACTS"  OF  QUEENSLAND. 

1.  This  Act  shall  be  read  and  constraed  vith  and  as  an  amendment 
Ot  "  The  lUal  Property  Aet  of  1^61." 


as  Tio.,  No.  U. 
InterpreCatioD  ol 


2.  This  Act  may  be  cited  fbi  all  parposes  as  "  The  Beal  Property  Act 
oj  1877." 

4.  Section  eighty-five  of  the  Pnncipal  Act  is  hereby  repealed. 
Interfbietation, 

8.  Id  the  conBtmction  and  for  the  purpoees  of  this  Act  and  in  all 
mstmments  purporting  to  be  made  or  executed  thereunder  (if  not  in- 
consistent  with  the  context  and  subject -matter)  the  following  tennB 
shall  have  the  respective  meanings  hereinafter  assigned  to  them  tiiat  is 
to  say — 

"The  Principal  Act"  shall  mean  "The  Beal  Property  Act  oj 

1861 " 
"  This  Act  "  shall  mean  "  The  Real  Property  Act  of  1861  "  as 

amended  by  this  Act" 

9.  In  the  construction  and  for  the  purposes  of  this  Act  and  in  til 
ioBtnmients  purporting  to  be  made  or  executed  thereunder  (if  not  in- 
consistent with  the  context  and  subject  matter)  the  fbUowiog  terms 
shall  have  the  respective  meanings  hereinafter  assigned  to  them  that  ii 
to  Bay— 

"  Land  "  (a)  shall  extend  to  and  include  messuages  tenements 
and  hereditaments  corporeal  and  incorporeal  (b)  of  ever; 
kind  and  description  whatever  may  be  the  estate  or  intereBt 
therein  together  with  all  paths  passages  ways  waters  water 
courses  liberties  privileges  easements  (c)  plantations  gardens 
mines  minerals  and  quarries  and  all  trees  and  timber  thereon 
or  thereunder  lying  or  being  unless  ths  same  are  specially 


(a)  Land.— The  bieadth  «1  the  definition  ol  the  term  "  Und  "  hu,  ol  eonne, 
itt  efiect  on  the  «QbseqaBnt  definitions  of  "  gnnt,"  "  tnuiBfer,"  Ao. 

(V)  IneorportaX. — This  term  does  not  indade  easements  in  gross  {Ex  parte  Johnvm, 
6  W.W.  and  I'B  (L.)  66). 

(e)  Ab  to  easementE  genenJlr,  ite  a.  61  pe»t,  and  ■.  38  ol  the  Act  ot  1877,  and 
notes  thereto. 

"Grant"  (a/  shall  mean  the  orginal  grant  of  any  land  of  the 

Crown  by  the  Governor  for  the  time  being 

(a)  Orant.—All  deeds  of  (tront  i»tore  being  iasned  under  the  Crown  Lands  Acta 

{e-f.  "  The  Land  Act,  1897,"  e.  12)  aftei  the  oonuneneemeul  ol  the  Prinoipal  Act, 

are  regiitered  nndei  the  Beal  Propertj  Acts  and  issned  from  the  oBloe  of  the 

Begistrar  of  TlUes  [<»  ss.  15,  34  poit). 

"  Proprietor  "  (a)  shall  mean  any  person  seised  or  possessed  of 
any  freehold  or  other  estate  or  interest  in  land  at  law  or  in 
equity  in  possesdon  in  futurity  or  expectancy. 
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"Proprieiot'Va^  shall  include  any  person  possessed  of  or  entitled  41  Tie.,  No.  13. 
to  an;  charge  (bj  apon  any  land. 
(<) "  Proprietor,"  In  the  Viatori&n  Act,  Bpecifioolly  imsladM  lesoM,  mortgaeM.  and 
pmaa  cnUtUd  to  »  charge.     The  term  probably  IncludM  them  also,  b;  implioation, 
Diidar  thii  definition ;  and  U  not  limited  to  the  holder  ol  a  deed  ol  grant  or  oertifioBita 
at  Utle.    Sa  e.g.  bb.  44,  68  of  the  Prinaipol  Act 

{b)  Charge.— Tbia  term  U  a  Ioom  om,  and  is  not  defined.  See,  note  on  "  Enenm- 
bnoea,"  Jq/'ni. 

•■  Appraiser  "  shall  mean  and  include  any  person  appointed  by  41  Via.,  No. 
the  Begiatrar-General  [a]  under  this  Act  (b)  to  value  land 
(e)  "Segittrar-QentT^."—"  BegUtru ol  Titles"  snbetitated  b;  the  Aet  of  1S84  (48 
Tit.No.  4]})ait. 
(1)  5m  Act  of  1877,  Bi.  6,  7,  infra.  26  Vie.,  No.  14. 

"  Transfer"  shall  mean  the  passing  of  any  estate  or  interest  in 
land  under  this  Act  whether  for  valuable  consideration  oi 


Tran^er—See  ss.  48-M  poet. 

Thii  definition  is  wide  enough  to  inolode  "  tranamisBion,"  bnt  it  mnet  be  taken 
to  be  limited  bj  the  aabseqaent  deflnition  of  "  memorandam  of  Irangter."  rsobedole  D1 

"  Memorandum  of  transfer  "  shall  mean  any  inatrument  in  form 
D  (a)  of  the  Schedule  hereto  or  in  such  other  form  (b)  as 
under  the  provisions  of  this  Act  may  for  the  like  purpose  be 
authorized  executed  by  any  person  with  a  view  of  trans- 
ferring any  estate  or  interest  in  land 
(a)  Fom  D. — A  new  lorm  (W.  ]  has  been  anbatitated  nuder  the  pover  oontained  in 
I.  g.    See  note  to  that  aeotion. 
[h)  Other  Farm. — See  Principal  Aot,  a,  0. 

"  TransniisBion "  shall  mean  the  acquirement  of  title  to  or 
interest  in  land  consequent  on  the  death   insolvency  or 
marriage  of  a  proprietor 
Trantmienon.—See  bb.  86-90.  [Bohednle  0] 

"  Certificate  of  title  "  shall  mean  any  instrument  evidencing  the 
seisin  of  the  fee-simple  or  other  estate  of  freehold  in  any  land 
executed  by  the  Registrar-General  in  form  C  of  the  Schedule 
hereto  or  such  other  form  as  under  with  (sic)  the  provisioua 
of  this  Act  may  for  the  like  purpose  be  authorized 
With  (ik)  In  Gazette.    The  word  is  rednndant. 

"Mortgage  "  shall  mean  any  charge  on  land  created  merely  for 
securing  a  loan 

Uvrtgage Seeaa.  66-66. 

This  definition   appeara  tbt;  wide,  bat  it  most  be  taken  to  be  limited  ij  the 
nbwqnent  definition  of  "  bill  of  mortgage.'' 

"  Mortgagor  "  shall  mean  the  borrower  of  money  on  the  security 

of  any  estate  or  interest  in  land. 
"  Mortgagee  "  shall  mean  the  lender  of  money  on  the  security 

of  any  estate  or  interest  in  land 
"Bill  of  mortgage"  shall  mean  any  instrument  in  form  F  of  [BoheduleF] 
the  Schedule  hereto  or  in  such  form  as  under  the  provi- 
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sions  of  this  Act  may  for  the  like  purpose  be  authorized 
executed  by  the  Intending  mortgagor  with  &  view  to  oreating 
any  such  mortgage  as  aforesaid 
"  Encumbrance  "  (a)  shall  mean  any  charge  on  land  created  fbi 
the  purpose  of  secoring  the  payment  of  an  annuity  or  sum 
of  money  other  than  a  loan 
Eneumbranee. — See  sa.  fi6-66. 

(a)  "EfwumftTfltiee."— The  word  "charge"  nsed  in  the  Victoriin  Aot  Iba  much 
happier  term,  lor  tbj«  narrow  meaning  of  "enoimibnuiae''  is  liable  to  cODhuloo 
with  the  larger  meaning  intended  la  TarioQB  parts  of  the  Acts.    Btt,  t.g.,  tt.  SS,  44, 

"  Encumbrancer  "  shall  mecui  any  person.not  being  a  mortgagor 
who  shall  have  charged  any  estate  or  interest  in  land  with 
any  annuity  or  sum  of  money  other  than  a  loan 
"Encumbrancee"  shall  mean  any  person  not  being  a  mortgagee 
for  whose  benefit  any  estate  or  interest  in  land  shall  have 
been  charged  with  any  annuity  or  sum  of  money  other 
than  a  loan 
"  Bill  of  encumbrance  "  shall  mean  any  instrument  in  form  G 
of  the  Schedule  hereto  or  in  such  other  form  as  under  the 
provisions  of  this  Act  may  for  the  like  purpose  be 
authorized  executed  by  any  person  having  estate  or  interest 
in  land  with  the  view  of  creating  any  such  encumbrance  u 
aforesaid 
"  Registration  abstract "  shall  mean  any  instrument  under  the 
hand  and  seal  of  the  Registrar- Qenerol  executed  in  the 
form  M  of  the  Schedule  hereto  or  in  such  other  form  as 
under  the  provisions  of  this  Act  may  for  the  like  purpose 
be  authorized  available  in  lieu  of  the  register  book  for  the 
purpose  of  enabling  a  person  to  mortgage  or  to  sell  in 
places  without  the  limits  of  the  said  colony  land  whereof 
he  may  be  seised  as  proprietor 

BtgUtratim  Abitract.—Sei  aa.  105-107. 

"  Lunatic  "  shall  mean  any  person  who  shall  have  been  found 
to  be  a  lunatic  upon  inquiry  by  the  Supreme  Court  or  by 
any  Judge  thereof  (a)  or  upon  a  Commission  of  Inqury 
issuing  out  of  the  Supreme  Court  in  the  nature  of  a  writ  ds 
lunatico  imiuirmdo  (b) 

Lunatic.— See,  as  to  lonatioi,  bh.  11  (5),  16,  30,  83,  111,  196. 

(a)  Set  now  "  Intanity  Act  of  1864,"  Part  TI.,  and  In  re  ShkOer  (8  Q.LJ.  188). 

fb)  This  mode  of  ingairy  has  been  abolished— *«i  ■.  76  ot  the  above  Aet. 

"Person  of  unsound  mind"  shall  mean  any  person  not  an 
in&nt  who  not  having  been  found  to  be  a  lunatic  shall  be 
certified  by  two  duly  qualified  medical  practitioners  to  be 
incapable  from  infirmity  of  mind  to  tnind  his  own  afiairs 
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"  GonBular  officer  "  Bhall  include  Consul-Oenerol  Consul  and 
Vice-CoDBol  and  an;  person  for  the  time  being  disoharging 
the  dntiea  of  Gonsnl-General  Consul  or  Vice-Consal 
"Inatnunent"  shall  mean  and  include  any  land  grant  certifi- 
cate of  title  convejanoe  asaaranoe  deed  map  plan  will 
probate  or  exemplification  of  will  or  any  other  document 
in  writing  relating  to  the  transfer  or  other  dealing  with 
the  land 
hutnanent. — Hotlce  that  this  term  inatades  a  will  u  does  the  correapoadlng  K.8.W. 
ndioa.     The  efleat  ol  this  provision,  therefore,  read  in  coQjUQOtiou  with  g,  iipott, 
lidwt  no  interest  paosea  ander  a  will  until  the  will  'a  regiateied  ooder  m.  63,  89, 
nfKud  a.  S3  of  the  Act  ol  1677.    See  Little  t.  Dardier  (12  N.S.W.L.R.  (Eq.) 
3D ;  sed  vide  In  re  SAmner  (6  Q  Ji.  J.  68). 

As^instnuiieDt "  withia  the  meaning  of  this  section  is  an  inatromeiit  in  one  of 
Uh  Kirau  ptewribed  by  the  Aot  and  capable  of  registration.  Cutkbiriton'^.  Svan 
(U  B.A.L.II.  102). 

The  Schednle  of  Trusts  attached  to  a  nomination  of  tnutees  ia  not  on  "  instm- 
ment,"  or  tegistrable  as  sneh.  Walteri  v.  Eldridge  {i  Q.L.J.  118).  So  o(  a  de«d 
of  ippointment.     Haya  t.  Bourne  (T  Q.L.J.  146). 

The  word  "  instrnment."  as  nied  in  t.  17,  appears  fiom  the  context  to  be  need 
withent  this  teohnical  meaning. 

The  sections  dealing  with  attestation  of  inatromente  are  »%.  115,  116  infra,  and 
I.  S  of  the  Act  of  1877.  As  to  the  endorsement  of  a  osrtiflcate  of  the  eorreotneos 
of  ta  instroment  for  the  pojpOBe  ol  registration,  tu  a.  IS9  infra. 

The  describing  (a)  any  person  as  proprietor  transferor  transferee 

mortgagor  mortgagee  encumbrancer  enoumbrancee  lessor 

or  lessee  or  as  trustee  or  as  seized  of  or  having  any  estate 

or  interest  in  any  land  shall  be  deemed  to  include  the  heirs 

executors  administrators  and  aastgne  of  such  person 

iay'Thedeteribing." — This  provision  only  applies  to  "instnunents"  onder  ths  Act. 

Sec  Dote  on  "  inatnunent "  mpra.     Therefore,  in  order  to  contei  an  estate  inlea- 

siniile  bj  nuans  of  a  achedole  ol  trosts,  or  a  deed  of  appointment,  it  is  necesaarf 

to  employ  the  nsool  words  of  limitation.     Widten  v.  Eldridge,  Hayei  v.  Baame 

[M  ntpra). 

And  generally  unless  the  contrary  shall  appear  from  the  con- 
text every  word  importing  the  singular  number  only  shall 
extend  to  several  persons  or  things  and  every  word  import- 
ing the  plural  number  shall  apply  to  one  person  or  thing 
and  every  word  importing  the  masculine  gender  only  shall 
extend  to  a  female  and  shall  include  a  body  corporate  and 
whenever  a  form  in  the  schedule  hereto  is  directed  to  be 
used  such  direction  shall  apply  equally  to  any  form  to  the 
like  effect  signed  by  the  Registrar-General  (a)  or  which  for 
the  same  purpose  may  be  authorised  under  the  provisions 
of  this  Act  and  any  variation  from  such  forms  not  being  a 
variation  in  matter  or  substance  shall  not  effect  their 
validi^  or  regularity  but  they  may  be  used  with  su^ 
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alterations  as  the  chEiracter  of  the  parties  or  the  oinnun- 
stanceB  of  the  case  maj  render  neoesaary 
(aj  Farm  tigned  by  tht  Regutrar.—See  note  to  Frincipil  Aet,  a.  9  infra. 
2.  In  tluB  Act,  nnless  the  contest  otherwiae  indicates,  the  following 
terms  shall  have  the  meanings  set  against  them  respectively,  that  is  to 
say:— 

"  Central  District " — The  part  of  the  Colon;  comprised  within 
the  bonndaries  described  in  the  First  Schedule  to  this  Act; 
"  Northern  District  " — The  part  of  the  Colony  comprised  witlun 
the  boundaries  described  in  the  Second  Schedule  to  thia 
Act; 
"  Principal  Act " — "  The  Real  Property  J.ct  0/I66I"  as  amended 
by  "Th«  Seal  Property  Act  of  1877,"  and  "  The  Regietrar  of 
Title*  Act  of  1884  "  ; 
"  Begistrar  of  Titles  " — The  Begistrar  of  Titles  appointed  under 
the  Principal  Act,  or  bis  Deputy  at  Brisbane ; 
iDoal  Depnty  "  Local    Deputy    Registrar  of    Titles "    or    "  Local    Deputy 

**''^"  Registrar  " — A  Deputy  Begistrar  of  Titles  appointed  under 

this  Act  for  the  Central  or  Northern  District ; 
•ooal  BsgiBtiT.  "  Locol  Begistry  " — A  Branch  of  the  Office  of  the  Begistrar  of 

Titles  estflblished  under  this  Act. 
The  terms  defined  by  the  Principal  Act  shall  when  used  in  this  Act 
have  the  some  meanings  as  are  assigned  to  them  by  that  Act. 

The  Bboistkas  and  otheb  Officers. 
5Via„No.  14.         4.  ThedepartmentoftheBegistrar-6eneral(a)shallbethedepartment 
Begistrar-  authorised  to  carry  into  execution  the  provisions  of  this  Act  and  of  any 

?*°-^^."^  '^  Ac'^  ^  amend  or  extend  the  proviaionB  of  this  Act  and  the  persons 
holding  the  office  of  Begistrar -General  at  the  time  of  this  Act  coming 
into  operation  shall  perform  all  the  duties  of  Registrar-General  under 
this  Act 

And  whenever  by  any  law  for  the  time  being  in  force  in  the  s«d 
Colony  anything  is  appointed  to  be  done  by  the  Begistrar -General  the 
same  may  be  lawfully  done  by  any  Deputy  Begistrar-Genecal  (a) 

(a)  Begittrar-attKTol.—Vov  Begistrar  of  Titles.     Set  Act  ot  1384  (48  Tie.,  No.  4, 

f  b)  Ab  to  UiB  powers  ot  Local  Depnty  BegiBtrars  under  the  Aat  of  1887  <61  Vis. 
No.  B),  lee  that  Act.  in/ra. 


departmeilt. 


3GTie.,No.  14. 
Appointment 
of  Begistrar. 
Qenerol. 


6.  Upon  the  death  redgnation  or  removal  from  office  of  the  Begii- 
trar-General  or  of  any  Deputy  Begistrar- General  it  shall  be  lawful  for 
the  Governor  with  the  advice  of  the  Executive  Council  by  Commissiim 
under  his  band  and  the  seal  of  the  Colony  to  appoint  a  fit  and  proper 
person  to  be  Begistrar- General  or  Deputy  Begistrar -General  as  the 
case  may  be  and  every  such  person  to  remove  and  to  appoint  another 
in  his  stead. 
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6.  The  oatli  following  ahall  be  takea  before  a  Judge  of  the  Supreme  ^  ^'"-^  ^o-  ^*- 
Court  bj  the  preeent  Registrar- General  and  Deputy  Registrar-Qeneral 

and  by  every  Regiatrar-Generaland  byevery  Deputy  Registrar- General 
that  may  hereafter  be  appointed  before  entering  npon  the  execution 
of  his  office 

I  A.B.  do  solemnly  swear  that  I  will  faithfnlly  and  to  the  best  of 
my  ability  execute  and  perform  the  office  and  dnties  of 
Begiatrar-General  [or  Deputy  ReffutraT-Gerurat]  for  the 
Colony  of  Queensland  according  to  the  provisions  of  the  Real 
Property  Act,  1861     Bo  Hku  hb  God 

7.  All  documents  purporting  to  be  issued  or  written  by  or  under  the  ^  ^'°-  N"- 1*; 
,.■  .,^.-^1,  .  CartiHoitM  »nd 
directionB  of  the  Registrar-General  and  purporting  to  be  sealed  with  dooumenta 

his  seal  of  office  or  signed  by  him  or  by  one  of  his  deputies  shall  be  g^^''^5  tMOed 

recwTed  in  evidence  and  shall  be  deemed  to  be  issued  or  written  by  or  ^  >  givsn  nuumsr 

under  the  direction  of  the  Registrar-General  without  further  proof  u  aiideoM. 

onless  the  contrary  be  shown 

Oompsre  vrith  this  seotioo  a.  42  ol  the  "EBidence  and  Ditcoticry  Act  o/I867."  , 

Ab  to  the  effect  of  the  negUtrar  merel?  signing  his  name  without  leterenoa  to  hii 
office, i«  ITaUcTT.  JniUnt(lT.B.  (L.)  9,  and  1  A.J.B.  2S). 

ETidenoe  as  to  the  eignatnreof  the  Depnt^BegiBtrarQenerol  by  a  person  irho 
Iwd  nerer  seen  him  sigD  bis  name,  bat  had  seen  it  on  man;  oSloial  documents 
knmni  b J  him  to  be  genuine,  is  admissibU.  Kottainiky  t.  Schurmarm  (7  T.L.It. 
(LI  474). 

As  to  poweraot  Looal  Depn^  Registrars,  iMAet  of  1887  (Gl  Vie,  No.  S),e.  7,  infra. 

8.  The  Registrar-General  shall  have  and  use  a  seal  of  office  bearing 
Uie  impression  of  the  Royal  Arms  of  England  and  having  inscribed  in 
the  maif^  thereof  the  words  "  Registrar -General  Queensland"  and 
the  im|ffint  of  such  seal  shall  be  vahd  whether  made  in  wax  ink  or 
other  Bubstanoe 

A>  Act  to  pbovidk  for  thb  Appoiniubnt  of  a  Rboisteab  of  Titles,  and  48  Via.,  Ko.  4. 

FOS  IBAMSFEKKIMa    TO    THAT    OFFIOEB  THE  D0TIZ8  NOW  FBKFOEKED  BY       ."^^""^i? 

OF  lliLig  A(jr 

TUB  Rkgibtkas-Gsnekai.  cimBB  "  Tlu  Real  Property  Act  of  1661,"  o'  ISM. 

'■TAe  Seal  Property  Act  of  1877,"  and  thb  Acts  beiatino  to  tub 

BioiffnuTioN  OF  Deeds,  and  fob  otheb  purposes, 

[Asbbmtkd  to  Sth  AuansT,  1884.] 
Whereas  by  Tht  Real  Property  Act  of  1661,  and  Tht  Real  Property  Fieambl*. 
Act  of  1877,  and  the  several  Acts  relating  to  the  Registration  of  Deeds, 
that  is  to  say, — An  Aot  of  the  Governor  and  L^slative  Council  of  New 
Sonth  Wales,  passed  in  the  seventh  year  of  Her  Majesty's  reign, 
entitled  "  An  Act  to  Coruolidate  and  Amend  the  Lawi  relating  to  tht 
Rtgittratioti  of  Deeds  and  other  instrumente  in  that  part  of  the  Colony  uf 
SoiUh  Waiet  not  comprehending  the  Dutrict  of  Port  Phillip,  and  an  Aot 
of  the  Parliament  of  New  South  Wales,  passed  in  the  twentieth  year  of 
Her  Majesty's  reign,  entitled,  "  An  Act  for  Tramferring  to  the  Regietrar- 
Qeiund  the  DutMt  of  the  CUef  Clerk  of  the  Supreme  Court  a*  Rtgiitrar  of 
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Deetii  and  other  itutruiiuiits,"  and  divers  other  Acts,  oertaiu  duties  are 
required  to  be  performed  and  executed  by  the  Registrar-General  or  hia 
Deputies,  and  it  is  expedient  that  such  duties  should  hereafter  be 
performed  and  executed  in  the  manner  and  by  the  persons  hereiiiafiei 
declared  and  provided :  Be  it  therefore  enacted  by  the  Queen's  Moat 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Conncil  and  Le^alative  Assembly  of  Queensland  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  The  Governot-in-Council  may  from  time  to  time  appoint  a  fit 
and  proper  person  to  be  Registrar  of  Titles. 


Resistio; 

rides. 


2.  From  and  after  the  appointment  of  a  Registrar  of  Titles  all  the 
duties,  powers,  and  authorities  which  by  the  said  recited  Acts,  or  any 
of  them,  or  any  other  Act  relating  to  the  registration  of  deeds  or  other 
instraments,  are  imposed  or  conferred  upon  or  vested  in  the  Registrar- 
General,  shall  be  transferred  to,  and  imposed  and  conferred  upon,  and 
vested  in,  the  Registrar  of  Titles. 

The  Registrar- General  shall  deliver  up,  and  the  Registrar  of  Titles 
shall  take  and  retain  the  custody  of,  all  deeds,  instruments,  registeis, 
records,  books,  documents,  and  writings  which  under  the  said  Acta,  or 
any  of  them,  are  in  the  custody  of  the  Registrar- General. 

The  Registrar  of  Titles  shall  and  may  take  and  receive  the  same  fees 
for  performing  the  said  duties  as  may  now  by  law  be  taken  by  the 
Registrar -General  for  performing  the  seme. 

3.  The  Govemor-in-Counott  may  appoint  one  or  more  persons  to  be 
Deputy  Registrar  or  Registrars  of  Titles,  whose  acts  with  reBpect  to 
the  duties  aforesaid  shall  have  the  same  force  and  effect  as  if  dons  by 
the  Registrar  of  Titles. 

Sed  Vide  i.  7.  of  the  Aot  of  1887  (SI  Vio.,  No.  S),  wtuoli  limits  the  powen  of 
Local  Deputy  Hegiatrais. 

4.  From  and  after  the  appointment  of  a  Registrar  of  Titles,  the  said 
recited  Acta  and  all  other  Acts  relating  to  the  registration  of  deeds  or 

^a!t]*on''ot'Dee'd^  other  instruments  in  the  offico  of  the  Registrar-General  shall,  sofaraa 

'°H^  "t"*  "f '      '6'*'*^  *o  anything  to  be  thereafter  done  by,  under,  or  with  regard  to 

litlea"  weie         the  said  Acts,  or  any  of  them,  be  read  and  construed  as  if  the  words 

""Reristrar-  °'      "  Registrar  of  Titles  "  were  used  therein,  instead  of  the  words  "Regis- 

Oenerafin  them  trar-General "  whenever  the  said  last-mentioned  words  are  used  therein, 

and  as  if  the  words  "  OfQce  of  the  Registrar  of  Titles  "  were  used 

instead  of  the  words  "  OfBoe  of  the  Registrar-General,"  "  General 

Registry  Office,"  "  Office  of  the  Registry  of  Deeds,"  or  other  like  Words, 

whenever  those  words  or  any  of  them  are  used  therein  with  respect  to 

any  purpose  connected  with  the    registration    of    deeds    or   other 

instruments. 

4S  Vic.No.  i.  5.  The  Registrar  of  Titles  shall  have  and  use  the  seal  of  office  bearing 

^h^ie'^^of'^  the  impression  of  the  Royal  Arms  of  the  United  Kingdom,  and  having 

othoe.  inscribed  in  the  margin  thereof  the  words  "  Registrar    of    Titles, 


48  Vic,  No.  4. 
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iBVie.,No.  4. 
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Queeo Bland,"  and  the  imprint  of  snob  seal  shall  be  valid,  whether 
impressed  or  made  in  wax,  ink,  or  other  substanoe. 

Id  utioiiH  to  reoover  damagea  from  the  Aunmiae  Fond,  the  Regutnr  ihoold  b« 
laed  in  hla  offlcial  wane,  u  in  {e.g.)  Quteniland  Tnutea,  Ltd.  v.  SegitlraT  of 
TitUi. 

%.*  And  whereas  at  or  betor?  the  eBtftblishment  of  the  Colony  of  Qneeailaud   48  Tic,  No.  4. 
certun  tnuiEoriptB  of  deeds  or  inBtrumeatB.  and  truiscriptB  of  memoriBlB  of  deeda   9^^  "^^^^ 
01  instrumente,  affecting  land  within  tha  territory  oonipcised  in  the  said  oolonj,   deeds  i^istMed 
which  hod  theretofore  been  deposited  for  regietration  in  the  offloe  of  the  Registrar,   in  New  Sonth 
General  at  Sydney,  were  tranamitUid  to,  and  are  now  recorded  in,  the  office  of  the   aJmiisible  in 
Begistrar-Oeneral  of  Queensland,  and  it  is  expedient  that  office   copies  of  snch   evidence. 
innscripts  of  deeds  and  memorials  shonld  be  received  in  evidence :    Be  it  enacted 
It  lollowB : 

hi  all  proceedings  before  an?  oonrt  ol  justice  an  office  copy  of  any  snch  transcript 
■hill  be  received  and  taken  as  evidence  of  the  contents  of  the  deed  or  instrument  of 
vhich  it  purports  to  be  a  tranecript,  oi  of  the  eonteots  oI  the  deed  or  iDstrament  of 
the  memorial  whereof  it  purports  to  be  a  transcript  as  the  case  maj  be :  Provided 
always  that  the  party  prodacing  the  some  shall  before  producing  it  give  reasonable 
notice  in  writing  to  the  other  party. 

'  This  eection  is  printed  in  email  type  as  having  no  1>eariag  on  the  dnties  of  tbe 
Be^strar  connected  with  lands  under  or  about  to  be  brought  under  the  Beal 
Fn^ierty  Acts.  It  will  be  noticed  that  the  Act  of  1BS4  transfers  from  tbe  Begistrar- 
Oeoeral  to  the  Begistrar  of  Titles  duties  connected  with  lands  ander  tbe  general  law 
(luids  "  under  the  old  system"),  as  well  as  those  connected  vith  lands  under  the 
Btal  I^perty  Acta.  He  Is  the  caslodian  of  deeds  registered  under  the  Kegistration 
of  Deeds  Acts.  In  Victoria,  on  the  contrary,  the  BegiBtror  of  Titles  is  eoncemed 
solely  with  lands  under  the  Transter  of  Land  Acta. 

7.  This  Act  may  be  cited  as  TJu  EegUtrar  of  TiiUi  Act  of  1884.  48  Tic,  Ko.  4. 

Bhort  title. 
As  Act  to  icAKE  Pkovibion  sob.  the  Establishment  op  Bbanches  of  the  gj  vio,,  No.  8. 
Opficb  of  the  Beqistbab  or  Titles  in  the  Centbal  and  Nortbesh        J** 

PaOFBKTt 

DiffTBicTB  07  the  Colohy.  (Loou. 

[Assented  to  80th  Sbptembek,  1887.]   ^"^^7.  *" 
Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with 
the  advioe  and  consent  of  the  Legislative   Council  and  Legislative 
Assembly  of  Queensland  in  Parliament  assembled,  and  by  the  authority 
ol  tbe  same,  as  follows  :— 

1.  This  Act   may  be  cited  as  The  Beat  Property  ( Local  RegUtrut)    61  Tic..  No.  8. 

Bhort  title. 
-""/ISST.  51TI,..»o... 

S.  This  Act  shall  be  read  and  construed  with  and  as  an  amendment  Act  to  be  read 
of  the  Principal  Act.  Jit,    """"^ 

4.  The  Governor- in- Council  may  by  Order-in -Council  establish  at  6i  Tic,  No.  8. 
Bockhampton  within  the  Central  District,  and  at   Townsville  within   offioes^'**^ 
the  }{orthem  District  (a) ,  Branches  of  the  Office  of  the  Registrar  of  Titles, 
Mid  may  appoint  one  or  more  person  or  persons  to  be  Deputy  Registrar 
01  Deputy  Begistrars  of  Titles  for  such  Districts  respectively,  who  shall 
perform  the  duties  hereinafter  declared. 

(a,  Compare  the  division  of  New  Zealand  into  Districts  under  s.  3  of  the  Act  of 
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61  Vie,  No.  3. 
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Register  BookB 


51  ViCpNo.  fl, 

Transoctioni 
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6.  Upon  the  establisbipent  of  a  Local  Registry  within  either  of  anch 
Districts,  a  duplicate,  certified  by  the  Registrar  of  Titles,  of  so  mQch 
of  the  Register  Book  kept  by  him  at  Brisbane  nnder  the  Prindpal  Act 
as  relates  to  the  existing  title  to  any  land  within  such  District,  shall 
be  transmitted  to  Buch  Local  Registry,  and  shall  be  there  kept  by  the 
Local  Deputy  Registrar  of  Titles. 

Such  duplicate  shall  thereafter,  so  far  as  regards  land  within  snoh 
District,  be  deemed  to  be  the  Register  Book  kept  with  respect  to  aneh 
land. 

6.  The  Local  Deputy  Registrar  of  Titles  for  each  District  shall,  from 
and  after  the  establishment  of  the  Local  Registry,  keep  a  book  in  con- 
tinuntioD  of  such  duplicate  Register  Book  so  transmitted  as  aforesaid, 
and  such  book  and  the  duplicate  aforesaid  shall  together.be  styled  the 
Local  Register  Book,  and  shall  be  deemed  to  be  the  Regisiter  Book  for 
the  District  for  the  purposes  of  the  Principal  Act,  and  the  Local  Depot; 
Registrar  shall  enter  therein  the  duplicates  of  all  subsequent  deeds  of 
grant  and  certificates  of  title  relating  to  land  within  the  District,  and 
shall  record  therein  the  particulars  of  all  instruments  afi'ecting  the 
land  comprised  in  any  grant  or  certificate  of  title  relating  to  land  within 
the  District,  distinct  and  apart. 

7.  All  the  duties  and  powers  imposed  and  conferred  npon  the 
Registrar  of  Titles  by  the  Principal  Act  shall  and  may,  so  far  as  relates 
to  land  within  the  Districts  aforesaid,  be  performed  and  exercised  by  the 
Local  Deputy  Registrars  for  such  Districts  respectively,  and  all  iostru- 
ments  required  by  the  Principal  Act  to  be  lodged,  and  all  acts  required 
to  be  done,  at  the  ofGce  of  the  R^istrar  of  Titles,  shall  and  may  be 
lodged  and  done  at  the  Local  Registries  for  such  Districts  respectively, 
except  as  hereinafter  provided. 

Provided  nevertheless  that  all  applications  to  bring  land  under  the 
provisions  of  the  Principal  Act  (a)  shall  be  made  to  the  Registrar  of 
Titles,  and  lodged  at  his  office  in  Brisbane,  and  shall  be  dealt  with  by 
him  as  heretofore. 

When  a  certificate  of  title  is  to  be  issued  upon  any  such  application 
comprising  land  situated  within  either  of  the  Districts  aforesaid,  the 
Registrar  of  Titles  shall,  before  the  certificate  is  issued  to  the  applicant, 
forward  the  same  and  a  duplicate  thereof  to  the  Local  Deputy  Registrar 
of  Titles  for  the  District,  who  shall  enter  the  duplicate  in  the  Local 
Register  Book,  and  shall  thereupon  issue  the  certificate  d  title  to  the 
applicant. 

Provided  also  that  a  Local  Deputy  Registrar  shall  not  exercise  the 
power  of  altering  the  forms  ( b)  prescribed  by  the  Principal  Act. 

(a)  See  Prinoipal  Act,  t.  16,  v\ira. 

(b)  See  Principal  Act,  a,  8,  9. 

''  DigilizedbvGoO^^IC 
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6.  The  prOTisions  of  the  Principal  Act'  with  respect  to  instiumeuts  11  "^la.,  Vo.  a. 
lodged  at  the  office  of  the  Registrar  of  Titles  and  to  entries  in  tiie  Prinoipal  Aot  to 
Bister  Rook,  and  to  documenta  and  instruments  issued  or  purporting  ^^^^^  ^^^ 
to  be  issued  or  written  (a)  by  or  under  the  direction  of  the  Registrar  of  icBtrumeDtE 
Titles,  shall  apply  and  have  effect  with  respect  to  all  instruments  lodged  ^^^  '^^_  "™ 
at  the  Local  Registry,  aod  to  all  entries  in  a  Local  Register  Book  made 
in  pursuance  of  this  Act,  and  to  all  documents  and  instruments  issued 
or  purporting  to  be  issued  or  written  by  or  under  the  direction  of  a 
Local  Depaty  Registrar. 

The  provisions  of  the  Principal  Act  shall  also  apply  and  have  effect 
irith  respect  to  all  lands  referred  to  or  affected  by  any  entry  in  a  Local 
Bcgistry  Book,  and  all  estates  and  interests  therein,  and  all  the  rights, 
remedies,  privileges,  and  liabilities  conferred  and  imposed  by  the 
Principal  Act  with  respect  thereto. 

All  acts  which  when  done  or  omitted  to  be  done  with  respect  to  land  Offenoesandei 
registered    under   the    Principal    Act,   or   with   respect    to   anything  j^'ojen^gg  aniet 
■athorised  to  be  done,  or  any  instrument  or  book  authorised  to  be  the  Act. 
issued  or  kept  under  this  Act,  are  declared  to  be  offences  under  tb&t 
Act  (6),  shall  also  be  offences  when  done,  or  omitted  to  be  done  with 
respect  to  land,  the  titles  whereof  are  registered  under  this  Act,  or  with 
respect  to  anything  authorised  to  be  done,  or  any  instrument  or  book 
sathorised  to  be  issued  or  kept  under  this  Act. 

(a)  Ste  Ptiucipa]  Act,  a.  7,  lupra. 

(bj  Ofenee*.~Ste  Piincipat  Act,  m.  10,  11  (2),  lOS,  139,  lH. 

9.  So  far  as  is  necessary  for  the  purpose  of  giving  effect  to  the  pro-  ^'j'"  ^°'  '*. 
TiBJons  of  the  two  last  preceding  sections  with  respect  to  Und  situated  Priacipal  Act. 
in  the  Central  and  Northern  Districts  respectively,  the  term  "  Begistrar- 
General"  {now  signifying  Registrar  of  Titles)  whenever  used  in  the 
Prindpal  Act  shall  be  deemed  to  mean  and  include  the  Local  Deputy 


10.  Each  Local  Deputy  Registrar  shall  have  and  use  a  seal  of  SlTio.,No,  8. 
office,  which  shall  be  the  same  as  that  of  the  Registrar  of  Titles,  except 
that  the  words  "  Central  District  Registry  "  or   "  Northern  District 
Begistry,"  as  the  case  may  be,  shall  also  be  inscribed  in  the  margin 
theieof. 

9.  The  Registrar-General  may  from  time  to  time,  subject  to  the  35  via.,  No.  14. 
approval  of  the  Governor  and  the  Executive  Council,  make  such  altera-  S*^^^'y, 
tioos  in  the  several  forms  of  instruments  (a)  prescribed  in  the  schedule  sanation  ot 
'lereto  as  he  may  deem  requisite,  and  shall,  before  finally  issuing  any  \^^  forms  ot 
xich  altered  form,  give  such  public   notice  thereof  as  he  may  deem  inatnimenta,  4c. 
°('°esaary,  and  shall  cause  every  such  form  to  be  sealed  with  his  seal  or 
"■uked  with  some  other  distinguishing  mark,  and  to  be  supplied  at  the 
General  R^stry  Office  free  of  charge,  or  at  such  moderate  prices  as  he 
DUy  from  time  to  time  fix,  or  may  license  any  person  to  print  and  sell 
the  same ;  and  every  such  form,  if  made  in  a  form  purporting  to  be  a 
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proper  form,  and  to  be  sealed  or  marked  as  aforesaid,  shall  be  taken  to 
be  made  in  the  form  herebj  repaired,  or  in  the  form  sanctioned  hj  the 
Eegistrar-Oenerai,  unless  the  contrary  is  proved. 

(a)  Under  the  antbority  contained  in  this  saotlon  the  form  W.  of  Memoraitdiun  of 
of  Transfer  has  been  aabstituted  for  form  D.  in  the  Bohedole.  Ste  Boh«dDle  vifia, 
vheie  tbey  are  printed  in  jnitapoeition. 

The  Local  Deputy  Begistrars  nnder  the  Act  of  1S87  hare  no  anthority  to  alter  the 
forms.    Set  a.  7  of  that  Act,  tvpra. 

Where  the  defendants  executed  an  inatrnment  withont  objection,  and  took  no 
Bteps  to  hBTe  any  other  form  subetitated,  the  Full  Court  declined  to  inquire 
ivbeUier  the  Begietrar  had  eieeeded  the  powets  tor  altering  the  forma  of  initnmienti 
conferred  on  him  by  this  section.   Mary  y.  A.M. P.  Socittj/  (B.C.B.,  2nd  Aug.,  1872). 

A  departure  from  a  scheduled  form,  or  from  a  form  issued  by  the  Registrar  (not 
being  a  variation  in  matter  or  substance),  is  permissible.  Stt  the  last  parsgnph 
of  s.  3  of  the  Principal  Act,  and  the  cases  a!  Paraont  v.  Mmthewt  (6  N.Z.L.B.  744) 
and  CuthbtrUon  t.  Svsan  (11  S.A.LJl.  102.  Fail  Court),  oTermling  Lan^t  r. 
SvvMt  (6  8A.L.B.  75.  7  S.A.L.B.  1). 

10.  "Every  person  who  coonterfeils,  assists  in  coanterfeiting,  orprooarcelaba 
oounterfeited  such  seal  or  other  distinguishing  mark,  or  vho  fraudulently  altets, 
assists  in  fraudulently  altering,  or  proonres  to  be  traodolently  altered,  any  form 
isaned  by  the  Begistrar-Oenerai  vith  a  view  of  evading  any  of  the  provisions  of  tbii 
Aot,  or  any  condition  contained  in  such  form.  GhtkU  for  every  such  oSeuae  be  deemed 
guilty  of  a  misdemeanor,  and  shall  Incur  a  penalty  not  exceeding  One  Hundred 
Founds,  or  may,  at  the  discretion  of  the  Court  before  whom  such  case  may  be  tried, 
Im  imprisoned  (or  an;  period  not  exceeding  twelve  calendar  months. 

And  every  person  who  in  any  case  In  which  a  form  prescribed  by 
this  Act,  or  sanctioned  by  the  Begistrar-General,  is  by  this  Act  required 
to  be  used  uses  without  reasonable  excuse  any  form  not  SO  prescribed 
OF  sanctioned,  or  who  prints,  setls,  ornses  any  document  purporting  to 
be  a  form  ao  aanotioned,  knowing  the  same  not  to  be  so  sanctioned  for 
the  time  being,  or  not  to  have  been  prepared  and  issued  by  the  Regis- 
trar-General, shall  for  each  such  offence  incur  a  penalty  not  exceeding 
Ten  Pounds. 

w  a.  486  of  the 


2S  Vio..  No.  14. 
Powers  of 

Begistrar. 


the  following  powers,  that 


11.  The  Registrar-General  may 
is  to  say : — 

DnriEB  OF  THE  Beqibtius. 
(The  eatei  on  thii  mbject  Kill  be  found  collected  in  the  Digett,  CoU.  171-1TT.> 

This  is  a  conveuieut  place  to  consider  the  powers  and  duties  of  the  Begistrar, 
They  are  exceedingly  complex,  and  it  is  diCBcult  in  some  cases  to  determine  how 
they  should  be  exercised,  The  Begistrar  is,  in  one  aepeot,  the  costodiam  of  the 
Assurance  Fund,  and  will  be  protected  by  the  Court  in  his  retuaal  to  act  in  such  a 
way  that  the  fund  might  be  endangered,  even  although  parties  interested  have 
lodged  no  caveat  against  the  appllcatiou  pending.  Jn  r«  Ntlton  Bnthtrt  (N.Z.L-R. 
5  8.C.  111).  Qvetti-UTid  Truitfti,  Ltd.  v.  RtgitUar  of  Titiii  (6  Q.L.J.  46),  In  r» 
MacCarthy  (11  S.A.L.R.  S9);  and  Eee  ilannivg  v.  Commiuioner  of  Titlet  (W.A.) 
(15App.Caa.  196).     Sed  vide /nn  Tamier  (N.Z.L.B.  6  B.C.  102). 

Id  the  same  way  he  will  be  supported  in  attempting  to  protect  the  revenue,  u 
where  he  refuses  to  allow  land  to  be  brought  under  the  Act  in  the  name  of  a  pur- 
ohaeer  until  he  is  satisfied  that  the  necessary  stamp  duty,  as  for  a  conveyance  oo 
■ale,  has  been   paid.     Ex  parU   Clittold   (B   N.S.W.LJt.    (C.L.)   176).     And   in 


THE  "BEAL  PROPERTY  ACTS"  OP  QUEENSLAND. 

Pibgeratd  y.  Archer  (1  W.W,  &  i,'B.  (L.)  40)  it  waa  held  that  the  BegiatiBj  waa  DOi 
bomd  to  issue  a  certificate  ol  title  to  a  transteree  from  the  Crown  grantee  until  be 
ligDed  a  receipt  for  lbs  daplicate  Crown  grant,  which  had  not  Usaed  at  the  time  ol 
Ihe  tnui&fer,  and  on  the  iesoe  of  which  a  lee  waa  payable. 

He  abcald  not  refuse  to  accept  an;  relevant  evidence  aubmitted  in  Bnpport  of  an 
«ppIioation.  Ex  partt  Roican  (9  V.L.R.  (L.)  286,  6  A.L.T.  87),  Ex  parU  O'NeiU 
(T(1.L.J.  165),  Ex  parU  Uamaion  (3  a.C.B.  (N  S.W.)  811). 

Important  qnestions  sometimes  arise  as  to  the  nature  ot  the  powera  conferred  on 
the  Registrar.  How  far  is  he  a  mere  ministerial  officer  7  and  bow  far  is  he  to  exer- 
du judicial  functions ?  In  soma  sections  we  find  the  mandatory  "shall,"  whiab 
dcuJy  limits  the  powers  of  the  Begiatrar  ;  in  others  the  more  elastic  "  ma;  "  leaves 
him  in  a  more  doubtful  poaition.  Numerous  cases  have  been  decided  on  this 
point,  all  of  which  are  not  recooctlable.  It  will,  perhaps,  be  convenient  to  give 
tumples  of  these  cases  in  two  classes—  {A.)  revealing  the  fiegistrar  as  a  jadioial 
aSixi ;   and  (B.)  treating  his  datiea  as  purely  ministerial. 

A, — JcDIOIiL  DiBOBKTIOK. 

In  MartttiTig  v.  Commiiiiontr  of  TilUt  (W.A.)  (ubi  lupra),  It  was  held  that 
OD  an  application  to  bring  laod  under  the  Act,  the  Commissioner  was  not 
biiiiad  to  Issne  a,  certificate  of  title  merely  because  no  caveat  had  been  lodged  in 
nsponEe  to  the  osual  advertisements.  He  has  still  a  discretion  to  refuse  to  register, 
rtich,  however,  may  be  controlled  b;  the  Coart. 

In  Ex  parte  HatiaU  (10  S.C.R.  (M.S.W.)  2S2)  it  was  held  that  the  Registrar, 
befoTB  regiatering  a  transfer  by  a  mortgagee  exercising  his  power  ot  sale,  is  entitled 
to  leqnire  proof  of  the  mortgagor's  default  having  continued  np  to  the  time  of  the 

la  Ei  parU  Mutual  Trust  aiid  Invatmtnt  Society  (11  V.L.R.  1€B}  it  waa  h«Zd  that 
DDder  (he  section  corresponding  with  s.  130  ot  the  Queensland  Act  of  1B6I,  the 
Begistcar  has  a  discretion,  with  which  the  Court  will  not  interfere  by  compelling 
Ilia  to  state  his  grotinds,  in  determining  whether  it  has  appeared  to  his  satisfaction 
that  a  certifioate  of  title  should  be  catted  in  as  having  been  issued  in  error. 

In  StapUt  V.  Mackay  (II  N.Z.L.It.  268)  where  the  mortgage  of  a  lease  contained 
a  coTcnaot  to  porohase  from  the  mortgagee  all  beer  and  stoat  to  be  consumed  or 
uidoD  the  demised  premises  during  the  term  ot  the  lease,  it  was  ktld  that  the 
B^tcar  should  have  exercised  his  discretion  by  refasing  to  register  the  instrument 


la  Ex  parte  Bond  (6  Y.L.B.  (I..)  45S,  2  A.L.T.  94)  the  Court  held  that  there  is 
imposed  upon  the  Segistrar  the  judicial  dut;  of  examining  into  the  validit;  of  in- 
Etnunents  presented  to  him  tor  registration,  fie  is  not  merely  to  accept  all  inalra- 
meuLs  in  the  order  in  which  the;  are  lodged  without  considering  whether  they  are 
nlid  iiutruments  or  not.  In  that  case  there  had  been  inserted  in  a  lease  under  "  Tkt 
CroicnLandi  Act  "  |which  lease  in  Victoria  ia  anbjectto'T/ie  Tranifer  of  Land  Act") 
(condition  prohibitingassignment.  The  lease  had  beennold  under  an  exeoutionb;  the 
■beiiff,  who  bod  then  aigned  a  transfer,  which  waa  lodged  for  registration.  It  was 
lidJed  that  it  then  became  the  dnt;  of  the  Begiatrar  tc  decide  judicially  whether 
tile  condition  was  a  valid  one.  On  the  point  as  to  whether  such  a  condition,  it 
nbd,  applies  to  involuntary  translers  aa  in  the  above  case,  conanlt  It.  v.  Baunie, 
tiifarU  Spreuer  (8  Q.L.J.  14). 

B.— MlMSTBKIAL  DDTT. 

On  the  other  band,  in  Jt,  v,  Begiitrar-General,  Ex  parte  Roxburgh  {1  S.C.B.  (Q.) 
3)1),  it  was  held  that  where  an  instrument  purporting  to  be  a  hill  ot  mortgage,  and 
^bclanti 
ngiitrati 


ially  conforming  to  the  prescribed  form,  was  preaented  to  the  Begietra 

under  a.  66  of  the  Act  ot  1B61,  he  waa  not  justified  in  declining  to 
it  on  the  ground  that  he  oonaidered  it  to  contain  more  than  one  mortgage. 
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Iq  Mutual  Atturanee  SoeUty  of  Victoria  y.  Begittmr-Gmeral  (I  Q.l.J.  I7T) 
it  *M  htid  (but  tbe  RegiBtnr  should  register  &  truiater  to  ft  foreign  coipontion 
withoat  regard  to  the  gaeation  vhether  they  are  debarred  from  the  privilege  of  bolding 
luids  b7  Th«  AUau  Act  of  1B67.  In  this  o&se,  Ut,  Joatioe  Harding  considered  it 
great  length  the  pOBitlqn  of  the  Begistrai  with  referonoe  to  the  qnection  wbetber 
hia  dnties  were  jodiolal  or  purely  minleteriaL 

In  MeOlone  y.  Begutrar  of  TMa  (S  Q.L.J.  182)  it  wu  htld  that  the  Begistru 
had  no  anthoiit;  to  determine  qsestions  of  priorilf  betireen  a  transferee  ajid  an 
exeentlon  oreditor  ot  the  transferor.  Eemnst  register  instmmente  in  the  orderot 
thdr  prodaction.    CI.  Kittling  v.  MileheUon  (N.Z.L.B.  S  C.A.  261). 

In  Pn-Mfw  w.  Stgiitrar  of  Titlti  (3  Q.L.J.  47)  it  was  even  luld  that  where  a ju^ 
nunl  is  entered  on  the  register,  the  Begistrar  should  relnse  to  register  a  trauter 
nnlesa  the  judgment  is  endorsed  on  the  transfer,  although  nnder  s.  4S  of  "  TItt 
Common  Lain  Practice  Act  o/lSM  "  the  registration  of  a  judgment  is  of  no  effeot. 
Sie  note  {m}  to  s.  16,  infra. 

Id  In  rt  Duggan  {if, Z.L.B..  2  S.G.  144),  it  was  h«M  that  the  Begistrar  oannotrefwe 
to  register  an  asaignment  of  a  lease  on  the  ground  that  the  assignment  amounts  to 
a  breach  ot  coienant  not  to  assign. 

In  Jn  re  Kaihu  Valley  SaUaay  Co.  and  (heen  (8  N.Z.L.R.  622),  the  New  Zealand 
Court  of  Appeal  decided  that  it  was  not  within  the  province  of  the  Registrar  to 
inqnire  whether  a  mortgage  from  a  company  presented  for  registration  was  ultra 
virt*  ot  the  oompanj,  and  that  if  it  appetu'ed  to  be  in  proper  form  with  a  propetlj 
affixed  seal  he  should  accept  it,  the  Assurance  Fund  not  being  li&hle  tor  an 
improper  act  on  the  part  ot  the  directors. 

In  E^parU  Cameron  (IS  N.S.W.L.B.  (L.)  139,  7  W.N.  (N.S.W.)  84),  it  was  heU 
that  In  the  case  ot  a  voluntary  transtei  the  Begistrar  is  not  entitled  to  notilj  on 
the  certiBcata  of  title  that  the  transfer  is  made  sabjeet  to  the  provisions  ol  tbe 
Bankruptcy  Act.     Bo  in  Crmc  v.  CampbeU  (ID  V.L.B.  (Eq.)  166). 

In  Ex  parti  CampbtU  (9  A.L  T.  183)  where  a  discharge  ot  a  mortgage  (the  mort- 
gagees being  trustees)  was  presented  tor  regietratioD,  it  was  held  that  the  Kegistrsr 
was  not  entitled  to  refuse  to  register  the  discharge  on  the  ground  that  the  mortgage 
appeared  to  him  to  be  a  breach  of  tmsl. 

In  Ex  parte  Wieevtould  (II  A.L.T.  182),  where  the  Commissioner  had  rstased  le 
register  a  transfer  from  an  executor  to  a  devisee  till  proof  had  been  given  that  all 
the  debts  owing  by  the  testator's  estate  had  been  paid  or  dul;  provided  tor,  it  was 
held  that  he  waa  wrong  in  so  refusing.  [N.B.— In  Victoria  the  land  of  a  deoeased 
person  vests  in  his  executor  or  administrator.]  In  arecent  case  under  the  New  Zealand 
Act  it  was  held  that  the  dot;  to  issue  certificates  of  title  upon  the  warrant  of  the 
Governor  is  purely  ministerial,  as  also  the  dut;  to  register  transfers  upon  snch 
certificates,  at  alt  events  BO  long  as  the  Begistrar  has  no  notice  that  they  have  been 
wrongfully  issued.  Publie  TrmUe  v.  Regietrar-General  of  Land  (17  N.Z.L.K  677, 
A.A.  Dig.  (1899)  Cols.  173.  216). 

Atpbals  ixoh  Tax  BitaiSTUB. 

Two  modes  ol  ivpeal  from,  or  revision  ot,  the  judicial  decision  of  the  Begistrar 
are  indicated  in  tbe  Act.     See  ss.  14  and  27  of  the  Principal  Act  respectively. 

In  In  Tt  Portion  No.  I,  Nerang  (1  Q.L.J.  BappL  B?)  it  was  held  that  the  Begistrar 
should  not  eonsnlt  the  Court  in  mere  matters  of  adminiatrative  detail  involving  do 
question  of  law.    See  note  to  s.  14  itifra. 

Upon  general  principals  ol  law  a  mandamut  will  lie  against  the  Begistrar  when  ha 
refuses  to  perforin  a  duty.  Instances  of  this  remedy  will  be  found  in  £«j>art« 
Roxturgh,  Stutual  Aimrance  Society  of  Vietoria  \.  Rtgittrar-Qtnentl,  UtQlmty- 
Btfitlrar  of  TiUei,  PerJdnt  v.  SegiMtrar  of  Title*,  ubi  $upra. 
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(1)   He  (a)  ma;  require  any  proprietor  or  other  person  making  ^o  ingpeot 
application  {b)  to  have  land  brought  under  the  provisionf 
this  Act,  or  an;  proprietor,  mortgagee,  ot  other  person 
interested  in  land  ander  the  provisions  of  this  Act  in 
respect  of  which  any  transfer,  lease,  mortgage,  encunu 
brance,  or  other  dealing,  or  any  release  from  any  mort- 
gage, or  encumbrance  is  about  to  be  effected,  or  in  respect 
of  which  any  transmission  is  about  to  be  r^atered,  or 
re^stration  abstract  granted  under  this  Act,  to  produce 
all  deeds,  wills,  or  other  instruments  (c)  in  his  possession 
or  within  his  control  affecting  snch  land  or  the  title 


(a)  Tbe  correEponding  Tiotorian  seotion  diff eie  in  that  it  lendara  nscMSU?  the  order 
i! »  Judge  in  Chambers.  It  was  held  under  t.  25  of  the  VicCoFloD  Act  of  1866  {lee  now 
s.  3S  oF  the  Act  of  1890),  thai  all  persona  havinf;  sny  claim  upon  land  sought  to  be 
brongbt  Dnder  the  Ad,  must  hava  notice  ol  a  sammons  k>  compel  production  of 
dwdB.    Ex  paruaiorgan{i^J.&.  in). 

k  claim  by  a  solicitor  to  retain  deeds  as  being  subject  to  his  lian  could  not  be 
di^Kised  of  upon  the  hearing  of  a  Bommona  in  Chambers  under  the  above  Victorian 
Mrtion.  Jn  M  Ormg  1$  A.L.T.  M). 
{6)  Sa  E.  17,  infra. 

{c)  A«  to  tlie  production  at  these  Inetrumenti  b;  tbe  Begtstru  after  the  land  has 
bwn  brought  under  the  Act,  tte  e.  46,  it^fra.  The  oircumetanoes  onder  which  a 
■tmnger  should  be  allowed  bj  the  Registrar  to  inspect,  between  the  time  of  their 
iepoait  and  the  acceptance  or  lejeclion  ot  .the  application,  title  deeds  lodged  with  an 
ipplieation  to  bring  lauds  under  the  Act  ore  disoussed  in  InreP(irtJh(9N.Z.L.K.  263). 

(2)  He  may  summon  any  sach  proprietor,  mortgagee,  or  other  To 

person  to  appear  and  give  evidence  respecting  such  land,  J^tnesM^'"* 
or  the  instruments  affecting  the  title  thereto,  and  if  upon 
requisition  in  writing  made  by  the  Registrar- General 
such  proprietor,  mortgagee,  or  other  person  refuses  or 
neglects  to  produce  any  such  instrument,  or  to  allow  the 
same  to  be  inspected,  or  refuses  or  neglects  to  give  any 
evidence  which  he  is  hereinbefore  required  to  give,  or 
knowingly  misleads  or  deceives  any  person  hereinbefore 
anthotised  to  demand  any  such  evidence,  he  shall  for 
each  such  offence  incur  a  penalty  not  exceeding  One 
Hundred  Founds,  and  the  Registrar- General,  if  the 
instrument  or  information  so  withheld  appears  to  him 
material,  shall  not  be  bound  to  proceed  with  tbe  bringing 
of  snch  land  under  the  provisions  of  this  Act,  or  with  the 
registration  of  such  mortgage  or  sale,  or  with  the  issuing 
of  such  powers  of  mortgage  or  sale,  as  the  case  may  be. 
(8)  He  may  administer  oaths,  or  in  lieu  of  administering  an  oath  xo  adminieler 
may  require  any  person  examined  by  him  to  make  and  <^t^ 
subscribe  a  declaration  of  the  truth  of  the  statements 
made  by  him  in  his  ezamination,  lOOolc 
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(4)  He  may,  apoD  such  evidence  as  shall  appear  to  him  &nd 
the  Master  of  Titles  (a)  anfficient  in  that  behalf,  correct 
errors  {b)  in  certificates  of  title,  or  in  the  register  book,  or 
iu  entries  made  therein  respectivel^iand  may  supply  entriea 
omitted  to  be  made  under  the  provisions  of  this  Act. 
Provided  always  that  in  the  correction  of  any  such  error 
he  shall  not  erase  or  render  illegible  the  original  words, 
and  shall  affix  the  date  on  which  such  correction  w&9 
made  or  entry  supphed,  together  with  his  initials,  and 
every  certificate  of  title  so  corrected,  and  every  entry 
so  corrected  or  supplied,  shall  have  the  like  validity 
and  effect  as  if  such  error  had  not  been  made  or  such 
entry  omitted,  except  as  regards  any  aasurance  or 
instrument  which  may  have  been  entered  in  the  register 
book  previously  to  the  actual  time  of  correcting  snch 
error,  or  supplying  such  omitted  entry. 
(aj  Matter  of  Titles.— Set  a.  12,  infra. 

(b)  CoiTMt  £j"r(?r».— Cf,  note  tOB.  130,  iw/ra.  It  ie  herein  provided  that  errors  are 

to  be  corrreted  Qpon  "sufficient  evidence."   Pover  ia  given  by  bb.  ISO  <t  uq.,  in/ni, 

to  the  Registrar  to  sumnion  the  bolder  of  an  instniment  frandnlentlj  or  wrongfollj 

obtained  or  retained  to  sbov  canse  whv  tbe  instrument  shoald  not  be  delivered  op. 

(6)  He  may  enter  a  caveat  (a)  on  behalf  of  the  Crown  (6)  or  on 

re^t.  behalf  of  any  person  who  may  be  absent  from  the  colony,  or 

who  may  be  under  the  disability  of  infancy  (c),  coverture, 

lunacy  ((f),or  unsoundness  of  mind,  to  prohibit  the  transfer 

or  dealing  («)  with  any  land  belonging  to  or  supposed  to 

belong  to  the  Crown,  or  any  such  absentee  or  person 

under  disability  as  aforesaid,  or  on  behalf  of  any  person 

whode  rights  may  appear  bo  him  likely  to  be  endangered 

or  compromised  by  any  misdescription  of  land  or  of  its 

boundaries  of  which  he  may  be  cognizant. 

(a)  Caveat. — Tlie  Begistrar's  power  to  enter  caveats  appears  to  be  limited  by  the 

terms  of  tliia  sobsootion.     He  cannot  enter  a  caveat  to  prohibit  dealings  with  land, 

for  wliicb  a  certiGcate  of  title  has  been  isisQed  on  tbe  ground  that  an  action  is 

pending   nbich  may  result  in  a  claim  on  the  Assurance  Fund ;  and  euch  a  caveat 

will  be  removed  by  the  Court  on  summons.     In  re  Taimtr  (N.Z.L.R.  5  S.G.  103). 

Sed  vide  In  re  NtUon.  Brolheri.  (N.Z.L.B.  5  S.C.  Ill),  and  other  cases  quoted  in 

the  introductory  note  to  this  section. 

(6)  On  behalf  of  Ihe  Crmim.— The  Eegiatrai  cannot  enter  a  caveat  on  behalf 
of  tbe  Crown  to  prevent  Crown  lands  biijiii  brought  under  the  Act.  The 
proper  person  to  do  so  ia  tbe  Attoroey-Qeneral.  In  rt  Walktr  (11  N.S.W.L.E.  369, 
7  W.N./N.S.W.]  B9).  And  let  Ex  parte  Bank  of  Australaiia  (IE  3S.8.W.L,B.  (L.)  268), 
larelmui  (12  N.3.W.L.B.  (L.j  180,  7  W.N.  (N.8.VV.)  116);  Tiemey  v.  Loxtaa 
(12  M.S.W.L.B.  (L.)  308,  8  W.N.  (K.8.W.)  79). 
(e)  Infancy,  ttc.— Further  provision  ia  made  (or  these  easea  by  s.  Ill,  infra, 
{d)  Lnnaey,  if'c.— As  to  the  distinction  between  lunacy  and  onsoundness  of  mind, 
see  Interpretation  Clause  (s.  3),  nipra. 

(e)  Not  to  prohibit  land  being  brought  onder  the  Act ;   and  tee  note  {b),  lupra. 
N.B. — Caveats  lodged  by  the  Begistrar  do  not  lapse.     Contrast  s,  2S,  infra,  and 
B.  S9  of  the  Aot  of  1877. 
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12.  It  shall  be  lawful  for  the  Governor,  with  the  advice  of  the  2fl  Vlo.,  No.  U. 

AppoiQtment  of 
Eiecntive  Coancil,  b;  Commission  under  his  hand  and  the  seal  of  the  Uuter  ol  TitlM. 
colony,  to  appoint  a  person  who  shall  be  styled  "  The  Master  of  TitleB,"(o) 
and  who,  together  with  the  Begiatrar-General,  shall  investigate  and 
deal  with  applications  for  the  bringing  of  land  under  the  proviBions  of 
this  Aet  {b). 

ra;TheMiuterot  TilIeaactstualeg>iJadTiBertotheB«giBtraT.  The  Court  will  onl; 
Tscognise  him  when  he  appears  in  hie  official  oapacit;  or  on  behalf  of  Ihe  Begistrar. 
Becumot  appear  on  behalf  ot  another  party.    Ex  parU  Warry  (1  B.O.B.  (Q.)  136). 

(b)  This  doea  not  eihaiut  the  datiea  ot  the  Uturter — tee  (e.g.)  b.  11  (4>,  mpra. 
In  practice  he  adTisee  the  Begistrar  in  all  matteca  requiring  advice. 

13.  The  Master  of  Titles  shall  be  a  Barrister- at-Law  or  an  Attorney  2S  Tie.,  No.  14. 
of  the  Supreme  Court,  and  be  shall  not  directly  or  indirectly  be  oon-  ahaU  be  a 
earned  in  any  oaee  relating  to  the  tiUe  to  fceehold  land.  or^AttomCT ' 

of  Sapreme 

OODTt. 

U.  it  shall  be  lawful  for  the  Registrar-General  and  the  Master  of  ^^^^  ^"^  "" 
TitleBinanycaseundertheprovisionsof  this  Act,  by  order  of  a  judge  (u),  Supreme  Court 
to  state  any  question  or  questions  of  law  <b)  in  a  special  case  (c)  for  the       ^  "^  ' 

ojiinion  of  the  Sapreme  Court  {d). 

(ai  The  practice  is  for  a  summons  to  be  taken  out  on  behalf  of  the  two  ofBcials 
nuud,  at  the  request  of  on  interested  part;,  or  of  their  own  motiou.  An  ex  parte 
Older  is  made  upon  the  Bnmmonii  by  a  judge  in  Chambere. 

!i)  Uienot  properto  employ  this  made  of  oonaulting  the  Court  on  mere  matters  of 
tdmiaiitratiTe  detail ;  some  question  of  law  mast  be  inTolved.  f  n  re  Real  Property 
AeUoflSei  (1  Q.L.J.  (3uppl.)  S7). 

fcj  For  special  cases  under  thig  section  see  that  cose ;  aad  Ex  parte  Roxburgh  (1 
&C.B.  (Q.)  201),  in  which  the  circamstanceB  are  considered  under  which  a  special 
CUB  should  be  stated.  See  aiaoEx  parte  Bank  of  Auitralaiia  (1  S.C.E.  (Q.)  136),  In  re 
Stal Property  AcU  {iQ.Tj J.  70).  In  re  Kellett  [7  Q.Ij J.  10),  Inr«  Bour*e  {7  Q.L.J. 
1S3),  In  re  Deane  (9  Q.L.J.  106).  Where  a  special  case  is  stated  the  matter 
ihonld  be  argued  by  counsel  on  both  side*.  Ex  parte  Le  Gould  [1  B.O.B.  (Q.) 
IW). 

The  remedy  under  this  seotion  is  wider  than  tiiat  nnder  s.  27  infra,  wbioh  only 
deals  irith  applications  to  bring  land  under  the  Act. 

(d)  "Supreme  Court "  means  Fall  Oonrt.  See  Supreme  Court  Act  of  18S7,  patHm. 

IG.  All  lands  (a)  in  the  colony  remaining  unalienated  from  the  Crown  as  Tic,  Ho  14. 
on  the  day  appointed  fb)  for  this  Act  to  come  into  operation,  whether  ^^g,  this^A^  to 
waste  lailds  or  lands  set  apart  as  roads  or  reserves  for  public  purposes,   ^  subject  to 
shall,  when  alienated  iu  fee  fc),  be  subject  to  the  provisions  of  this  Act.  this  Act. 

(a)  Land*. — For  definition  of  lands,  tee  luterpietation  Clause  (s.  3). 

(t)  Day  appointed.— Ut  January,  1B62.    See  s.  144. 

{e)  When  alienated  in  fet.^liAaiB  held  under  lease  (or  license)  from  the  Crown 
mder  The  Own  Laniit  Acts  are  not  subject  to  the  proviaions  of  the  Beal  Property 
Acta  in  Qnaensland.  (Contrast  s.  19  ot  the  Tictorioo  Act  and  6.  IS  of  the  Western 
Anitrilian  Act).  As  soon  as  the  freehold  is  acquired  under  such  a  lease  in  Queens- 
lud,  the  Grown  grant  is  forwarded  by  the  Lands  Department  to  the  Titles 
Office,  where  it  is  registered  and  issued  to  the  purchaser  just  in  the  same  my  as  in 
tbe  cue  ot  a  direct  sale  of  Crown  lands.      See  s.  83,  pott. 
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Bfiraoraa  Iianp  usbex  the  A<ttb. 
(The  caia  tm  ih\>  lalytet  are  eoUeeted  in  the  Digeit,  Oolt.  30-*6}. 
I*^b'' *BnJd '  ^*"  ^^111*°^!''')  alienated  from  the  Crown  in  fee  ('*)  prior  to  the  day 
prior  to  the  day  appointed  for  ttiis  Act  to  come  into  operation,  whether  Buct  land  Bball 
^t^maa  Into  Constitute  the  whole  or  only  a  part  of  the  land  inoladed  in  any  grant, 
operation  may  be  may  he  brought  under  the  proviaions  of  this  Act  in  the  following 
brought  under  .       . 

■     — 7,  that  la  to  say 


[Schedule  A] 


Undivided  eharei 
and  mortga^ 
lands  ma  J  not  be 
brought  under 
Act  except  Dpon 
oonditioni. 


The  Begistrar- General  (c)  shall  receive  applications  in  Form  A  (d)  of 
the  schedule  hereto,  or  in  words  to  the  like  effect,  for  bringing  land  under 
the  provisions  of  this  Act  if  made  by  any  of  the  following  persons,  that 
is  to  say: 

By  any  person  claiming  to  be  the  person  in  whom  the  fee- 
dmple  of  the  land  is  vested  in  possession.  Provided 
that  wherever  trustees  seised  in  fee-simple  have  no 
express  power  to  sell  (e)  the  land  which  they  may  seek  to 
bring  under  the  operation  of  this  Act,  the  person  claim- 
ing to  be  beneficially  entitled  for  the  first  estate  of  free- 
hold in  the  said  land  shall  consent  in  such  application 
By  any  person  claiming  to  be  beneficially  entitled  to  land  for 
an  estate  of  freehold  in  possession  (f).  Provided  that 
where  the  applicant  is  a  married  woman  her  husband 
shall  consent  (g)  in  suoh  application 
By  the  father  if  be  shall  be  living,  or,  if  the  father  shall  be 
dead,  by  the  mother  or  other  guardian  of  any  minor 
claiming  to  be  entitled  to  land  for  an  estate  of  freehold 
in  possession  in  the  name  of  snch  minor 
By  the  committee  or  guardian  of  any  Innatio  or  person  of 
unsoimd  mind  claiming  to  be  entitled  to  land  for  an 
•state  of  freehold  in  possession  in  the  name  of  eudi 
lunatio  or  person  of  unsound  mind 
Provided  always  that  the  Registrar-Qeneral  shall  not  receive 
any  such  application  from  any  person  claiming  to  be 
entitled  to  any  undivided  share  of  any  land,  unless  the 
persons  who  shall  appear  to  be  entitled  to  the  other 
undivided  shares  of  the  said  land  shall  )oin  in  such 
application  with  a  view  to  bringing  the  entirety  of  the 
said  land  under  the  provisions  of  this  Act,  nor  shall  the 
Begistrar-Oeneral  receive  any  api^oation  from  the 
mortgagor  (It)  of  any  land  subject  to  mortgage  to  bring 
such  land  under  the  provisions  of  this  Act,anless  the  mort- 
gagee shall  consent  (ft)  in  snch  application,  nor  from  the 
mortgagee  of  any  land,  except  in  the  exercise  of  a  power 
of  sale  (I)  contained  in  the  mortgage  deed,  nor  from  the 
proprietor  of  any  land  in  respect  to  which  any  judg- 
ment (ffl)  may  have  been  entered  up,  unless  the  judgment 
creditor  shall  consent  to  saoh  applicattoa. 
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10.  When  the  Begistrar-General  shall  be  of  opinion  that  any  appli-  *!  Y"'?"-  *'■ 

eation  to  bring  land  nnder  the  Principal  Act  is  defective  on  account  of  vhera  tbirl 

want  of  legal  or  eqnitable  title  in  the  applicant  he  may,  instead  of  ^^to^bT****^ 

rejecting  the  same,  accept  the  concurrence  of  the  parties  entitled  to  any  withdrawn  with 
ligai  or  eqnitable  estate  therein. 
Sach  I 


thereto  by  nnmber  or  other  sufficient  description,  and  shall  be  sufficient  appUohtioiu. 
if  in  the  following  form  or  in  a  form  to  the  Uke  effect : — 
I  oonouT  in  the  above  [or  within]  applitution. 
Dated 

AX. 
Witnen 

I  concnr  in  the  Sipplimtion  ol  to  bring  land  [dueribing  U]  under 

The  SealProperty  Act. 
Dated 


What  LiMDi  lux  bb  bbohoht  mrDBB  ihb  Act? 
ir  definition,  tee  InterprelatioD  Clantw  (e.  8). 
{h)  In  fa. — OdI;  landa  whichhave  been  alienated  infte  before  1st  lannuy,  1863, 
an  be  brought  under  the  Act.  Contrast  s.  41  ol  tlie  VictoiJan  Act  and  e.  39  ol 
tbg  Western  Anstraiian,  which  provide  that  certain  leaseholds  having  ten  jeara  to 
nm  maj'  be  bToaght  under  the  Act,  though  the  reversion  is  not  nnder  the  Aot. 
Ludi  alienated  from  the  Crown  in  fee  after  31st  December,  1861,  are  >pn>  faeto 
andei  the  Act  (ttt  t.  15  tapra),  and  therefore  oannot  be  tn^ngbt  under  (he  Act. 

lAOdi  which  have  never  been  alienated  nor  contracted  to  tw  alienated  from  tha 
Grawn  cannot  be  brought  under  the  Act  Under  this  category  come  pablic  roada. 
lunCaTniU  (7  N.Z.L.R.  481).  As  to  the  decision  in  this  case,  tee  In  re  Okira 
Sloet  (ID  tir.Z.L.R.  677).  See  also  In  re  Innei  (12  N.S.W.L.B.  (L.)  ISO,  7  W.N. 
(K.S.W.)  116) ;  Tiemty  Y.  Loxton  (18  N.B.W.L.B.  (L.)  808,  6  W.N.  (N.S.W.)  79). 
Lud  which  had  l>een  granted  bj  the  Crown  before  the  oommenoement  of  the 
Act,  and  having  escheated  to  the  Crown,  was  oont^ned  in  a  subsequent  Crown 
gnni  iseoed  after  the  commencement  of  the  Act,  is  already  snbject  to  the  provisioni 
of  the  Aot,  and  caimot  be  brooght  onder  ita  operations  by  a  person  olaiming  onder 
t  eonnyanoa  pniporting  to  Im  made  by  the  heir-at-law  of  a  porchasar  from  the 
niginal  grantee.     In  re  Bourke  (7  Q.L.J.  133). 

'Wheie  land  has  been  brought  under  the  Act  by  A. ,  and  a  subsequent  application 
iimade  to  bring  the  same  land  under  the  Act  by  B.,  he  having  in  the  interval,  by 
tirtu  of  the  [vovisions  ol  the  Victorian  Act,  obtained  a  title  by  adverse  possession, 
Ihe^pUcatian  mast  b«  refused.  His  proper  remedy  is  to  bring  aa  action  against 
lb>  twldei  ol  tba  oertifioate  ol  title  to  compel  him  to  transfer.  In  re  AUtn  (18 
ALT.  28, 33  T.L.B.  34). 

It  was  ktldunderthe  Sonth  Australian  Act  of  16S8  that  land  under  Tftf  Jifo;  Pnperty 
ia  eoold,  by  sale  nnder  s.  1S6  of  The  DiKrict  Oovneilt  Act,  1S6S  (a  later  Act),  be 
■ilbdiawn  from  the  provisions  ol  The  Real  Property  Act  (Neill  v.  Lindsat/,  IS 
S.AL.B.  106] ;  but  s.  8  of  the  South  Aostralian  Act  of  1886  speoifically  provides 
to  the  eontrar?,  and  it  is  apprehended  tliat  land  onoe  under  the  Queensland  Beal 
Property  Aot*  can  never  be  excepted  from  their  operation.  A*  to  leases  nnder  tba 
local  Oovemmsnt  Acts,  im  Notss  to  ss.  63  si  teq. ,  infra. 
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Public  Road$.  —It  is  gpeoific&U;  proridea  b;  b.-  49  of  the  Victorian  Act  th»t  where 
at  new  road  Is  dedicated  to  the  pablic  bj  order  of  a  mnnicipalit;  In  lieu  of  an  old 
one,  the  old  one  is  bionght  tiiider  the  Act  hj  virtue  of  the  pubLcation  in  the  OatttU 

0  the  conflrmatiOD  of  the  order.  And  m  In  re  Intiei,  TUmty  t.  LoxUm,  end 
fn  Tt  CtirgiU  {ubi  tupra).  Ab  to  the  efieot  of  closing  a  load  dedicated  bj  an 
adjoining  owner,.™  In  re  KtUitt  [7  Q.L.J.  10). 

(c)  All  applications  to  bring  land  under  the  Acta  must  be  made  to  the  B^jistiai 

01  Titles  at  Brisbane,  although  the  land  is  in  the  Northern  or  Ceutnl  DistriatL 
Set  48  Vie..  No.  4,  b.  4.  61  Vic,  No.  8,  s.  7,  tapra. 

(d)  Applicalioiu  tn  form  A. — The  appUcation  is  in  form  a  solemn  declara- 
tion describing  the  nature  ol  the  interest  asserted,  and  must  contain  a 
desoriptiou  of  the  land  and  ol  the  inomnbranoea  (if  Aaj)  to  which  it  is  mbjsct, 
together  with  the  namee  and  addresseH  of  all  persons  known  to  the  applicant  to  be 
interested.  Notice  of  the  application  is  sent  to  these  persons  b;  the  Registrar.  5m 
B.  21.  A  wilfully  false  deotaraUon  is  punishable  b;  imprisonment.  See  a.  143)Mtt; 
alBo2»Vio.,No.  14  (''Criminal  BepealAct,lB6S");  ands,  27of  29  Vio.,  No.  IS 
f "  Cnminal  PractUe  Act  of  1865  ") ;  and  (M,  as  to  the  law  after  81st  December, 
1900,  Criminal  Code,  s.  1S4,  and  as  to  the  Victorian  law,  Wiffgins  t.  HamndU  (4 
V.L.It.  (L.)  63),  R.  o.  Atdy  (IB  V.L.S.  746,  S  A.L.T.  148) ;  and  it*  note  (ft)  to  b. 
17.  infra. 

Every  application  to  bring  land  under  the  Act  must  be  confined  to  one  block  or 
eontiguoos  tract  ot  land.   £ipar[s£um<tI(S  8.O.B.  (N.S.W.)  146).     (Foil  Court). 

WbO  hat  jtPPLT  TO  BRIHO  LilOlS  DHDEB  THB  Aor  7 

The  applicant  or  his  nominee  (««  note  (d)  to  s.  23,  infra),  mnet  Qot  b«  on  alien. 
Ste  Alient  Act  of  ISGl ,B.  4;  and,  as  to  foreign  companies  applying,  Mutual  Jtmranet 
Society  v.  RegUtraT-Oeneral  (1  Q.L.J.  177),  "  The  Bntiih  Companiti  Act  of  1886," 
Bs.  7,  10,  and  "  Tlie  Foreign  Companiei  Act  of  1895."  The  lastoamed  Act  does  not 
moke  an;  enabling  or  disabling  provision  affecting  the  capacity  ot  foreign  oompaniM 
to  hold  land. 

The  classes  ol  applicants  are  enomerated  in  this  section.  It  will  ba  notioed  that 
the  right  of  each  is  based  npon  the  ownership  (vested  in  tbem  or  in  the  person 
whom  thsy  represent)  of  an  estate  of  freehold  in  possession.  Contraat  s.  13  of  thi 
New  South  Wales  Act,  which  provides  that  the  owners  ot  certain  leaadtoldi  eui 
apply  to  bring  the  reversionary  feesimplea  under  the  Act. 

(e)  Poaer  to  Sell,— The  section  appears  to  be  speoiAo  with  regard  to  trustees 
without  power  of  sale.  Under  some  of  the  Acts  of  the  other  colonies  Taryiog 
deoiilona  have  been  given ;  bnt  the  words  ol  this  section  seem  clear  and  unam. 
bigiiouB.  Sec  aa  to  the  Victorian  Act  In  re  Btnn  and  Oriet  (12  V.L.It.  366,  8  A.L.T. 
8) ;  and  as  to  the  New  Zealand  Act,  Qtorgt  t.A.il.P.  Society  (^.Z.lj.'B,.  4  S.C.  16S). 

Ithas  been  held  in  New  Zealand  that  a  trustee  is  not  jostified  in  bringing  land  under 
the  Act  in  the  name  of  the  tenant  for  life.    Miller  v.  Steviart  (N.Z  L,B.  6  S.C.  330). 

A  seisin  trustee  is  a  mere  conduit  pipe.  The  land  is  not  vested  in  him,  and  ha 
oonnot  bring  it  under  the  Act.  It  appears  in  AlUion  v.  Petty  {9  Q.LJ.  12S)  that 
this  was  done  by  iDodvertenoe  in  the  case  of  the  land  there  in  qoestion. 

Ab  to  BQbstitntion  ol  a  new  trustee  in  place  of  the  applicant,  see  In  re  Sautk't 
TraeUii  (4  W,N.  (N.S.W.)  Ill),  In  re  Brodtiak  (2  N.S.W.L.R.  805). 

(f)  Ettate  of  frtthold  in  potittiien.—Tiiem  wordi,  ot  course,  include  the  owner 
ot  an  estaU-taU.  Sm  InraSicimlen  (IS  B.A.L.R.  7),  Ex  parU  WiUit  (12  S.C.B. 
(N.8.W.)  (L.)  812). 

PiiTdtaeer. — Where  the  applicant  had  pnrohased  land  under  a  written  agreement 
with  the  vendor  that  the  land  shonld  be  brought  under  the  Act,  and  a  certificate  of 
title  issued  to  the  purchaser :   Held,  that  the  B^istrar  was  not  bound  to  renter  the 
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lill«  onlesa  the  neoesBarj  stamp  duty  waa  paid  on  the  agrftement  for  Bale.     Ex  part* 
CSmM  (6  N.S.W,L.B.  (O.L.)  176). 

A  porohaser  from  tbe  heir-at-law  ot  an  Inteetate  may  bring  land  undar 
tbs  Aet  although  the  land  has  been  taken  in  execntion  nndei  a  jodgment 
igiinat  the  vendor  as  administrator  ot  hia  father  (the  intestate's)  estate.  In  rt 
Baxter  {No.  1)  (1  B.C.R.  (Q.)  97). 

(3)  Ser  hiuband  ihjM  cojuent.—liis  qneetionahle  whether  this  proviso  has  not 
been  impliedly  repealed  by  "  Tbe  Married  Womtn't  Property  Aet  of  1890."  Set 
notes  to  B.  113  pott,  and  s.  29  ot  the  Aet  ol  1877.  And  tu  In  re  Pykttt  (N.Z.KB. 
S  S.C.  443),  In  re  Tregurtha  (10  V.L  II.  (I  P.  4  M.)  89,  Dig.  Col.  118,  211). 

(k)  Mortgagor.—^  equitable  mortgagor  by  deposit  without  writing  mayhring 
lend  under  the  Act  without  the  coDsent  of  the  mortgagee,  where  the  claim  of  the 
latter  is  barred  by  the  Statate  of  Limitations.  Kemp  v.  Douglai  (1  T.L.B.  (Eq.) 
eS),  Bamett  v.  WilUami  (15  V.L.B.  205), 

Ikj  UitUit  the  mortgagee  shall  content.— Sie,  for  example,  In  re  Laciertteen  (14 
W.N,  (N.8.W.)  166.  Dig.  Col,  24). 

(Ij  Power  of  aale.  -A.  mortgagee  having  exercised  his  power  of  sale  is  entitled  to 
king  the  land  under  the  Act  in  the  name  of  bis  purchaser.  In  re  Davi* 
(1 8.A.UE.  67). 

la)  Judgment. — At  the  time  ot  the  oommencoment  of  this  Act,  a  jadgment 
tntered  Dp,  though  not  followed  by  a  writ  of  eieoution,  bound  the  lands  of  tbe 
drtlor.  In  re  Special  Cage*  {Not.  1  and  2)  (1  S.C.B.  (Q.)  56,  60).  But  under  the 
present  praetioe,  the  Begiatrar  does  not  insist  on  a  seBToh  for  jadgment* ; 
foiland  notander  the  Acts  is  not  affected  by  a  jadgment  until  tbe  writ  of  execution 
is  delivered  to  the  sheriff.  Set  "Commaa  Lam  Practice  Act  of  ISS7"  (SI  Via.,  Ho.  17), 
«.  *5,  "  Mercantile  Aet  of  1867,"  ■.  S  (now  repealed),  and  "  The  Sale  of  Good*  Aet  of 
1S96,"  B.  SB.  As  to  executions  issuing  out  ot  District  Court,  (u  "Th^DiilKcI 
CmrtiAet,  IBSl,"  s.  165.  And  «M  note  to  b.  91,  poll,  with  regard  to  the  effect  of 
jodjmentB  on  land  under  the  Acts. 

Advene  possession. — A  person  who  has  acqalred,  h;  adverse  possession,  a  title 
to  iind  not  under  the  Act,  ma;  bring  it  under  the  Act.  In  re  Eaton  (1  Q.L.J. 
ScppL  9).  Ex  parte  O'Neia  (7  Q.L.J.  166),  Warner  v.  Dovt  (Badger  37).  See  note 
Ifl)  to  i.  17,  infra. 

17.  Ever;  such  applicant  shall  in  his  application  etate  the  natnre  of  as  Tic ,  No.  14 
his  estate  or  interest  in  aoch  land,  and  ot  every  estate  or  interest  held  ^f^^"*  *" 
therein  b;  any  other  person,  whether  at  law  or  in  equity  in  posseaaion  instruments  ol 
or  in  faturity  or  expectancy,  and  whether  the  land  be  snbject  to  dower  abstract  if 
Mid  whether  it  be  occupied  or  unoccupied,  and  if  occupied  the  name  '*9°i'*^' 
ud  description  of  the  occupant  and  the  nature  of  his  occupancy,  and 
vhether  such  occupancy  be  adverse  or  otherwise  (a)  and  shall  state  the 
D&tnea  and  addresses  of  the  occupants  and  proprietors  of  all  lands  con- 
%miiB  to  the  land  in  respect  to  which  application  is  made  so  far  as 
bown  te  him,  and  shall  make  and  subscribe  a  declaration  {b)  of  the  truth 
of  such  statement,  and  shall  deposit  with  the  Registrar-General  all 
outrnmente  (c)  in  bis  possession  or  under  bia  control  constituting  or  in 
Uf  way  affecting  his  title  te  such  land,  and  also,  if  required,  a  map  or 
iugram  C<J)of  aU  landsincluded  in  such  application,  and  an  abstract  of 
title  in  which  he  shall  set  forth  and  deacribe  every  instrument  con- 
Btitnting  or  in  any  way  affecting  his  title  to  such  land,  together  with 
the  nunea  and,  so  far  as  shall  be  within  his  knowledge,  the  addiesaes 
ol  ftU  persons  if  any  seised  or  posBessed  of  any  estate  or  interest  in 
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snch  Itmd  at  law  or  in  equitj  in  poBBeBsion  oi  in  faturity  or  expectancy, 
and  shall  make  and  BubBcribe  a  declaration  of  the  tnith  of  such  abstract, 
and  that  he  has  deposited  with  the  Eegiatrar-Oeneral  all  deeds  or  other 
instniments  in  his  possession  or  nnder  his  control  constituting  or  in 
an;  way  affecting  his  title  to  such  land,  or  if  such  applicant  he  the  sole 
and  only  persoif  having  estate  or  interest  in  such  land,  then  he  shall 
make  and  subscribe  a  declaration  to  that  effect. 

(a)  Whither  nuh  occupancy  be  advtrn  or  otkemUe. — AdTcraa  pOBsesaion  ma;  h»e 
continned  long  enonftb  to  defeat  the  ftpplicant's  title.    See  Iftst  note  to  s.  16  lupra. 

A  title  to  land  net  under  the  Act  is  acqoired  b;  adverse  pouenion  in  Quauuland 
aodei  sa,  6  «l  leq.  of  the  "Dittrat,  Beplevin  and  Ejectment  Act  of  1867"— th* 
period  of  limitalion  (apart  from  an;  inoreaae  of  time  in  favoar  of  owners  nadar  dii- 
abilitj)  being  20  jeais.  Casea  on  the  subjeot  of  AdversB  FosBaaaion  are  collectad  in 
the  Digest  nuder  tbat  heading  (Cola.  S-IO).  Tbe  decision  ol  the  "Pn-rj  Cooncil  in 
Trutttt.  Exeeutort.  and  Jgeney  Co.,  Ltd.  t.  Short  (18  A.C,  796),  to  the  eSaotthat 
the  mnning  of  the  Btatate  agunat  the  owner  ceases  when  the  land  oeasee  to  be 
oocnpied  by  eaoh  BDccessive  trespasser,  is  particnlarl;  worth;  of  notioe. 

The  question  whether  a  title  to  land  in  Queensland  under  the  Act  oui  be  acquind 
bj  adverse  poBBesaion  baa  never  iHen  decided.  Sed  vide  note  {"AdvtTMe  Pottu- 
lion")  toe.  ii po>t. 

What  adverse  olsims  mnat  be  stated.^-Tbe  applicant  need  not  specif;  vrtrj 
demand  or  claim  adverse  to  his  title— «.;.,  that  of  a  mere  trespasser  or  of  a  penoD 
who  baa  threatened  him  with  on  oetion.  in  n  Tanner  (N.Z.L.B.  6  8.0.  103),  /■ 
re  Beckett  [16  N.S.W.L.B.  (L.j  94).  Bat  the  fact  ol  a  person  being  in  adverse 
possession  must  be  atatad.  Wadkam  v.  ButtU  (13  B.A.L.B.  1) ;  and  see  Hamey  v, 
Waiiam*  (8  8.A.L.S.  8),  Ex  parte  Rigby  (9  T.L.R.  (L.)  *17,  6  A.L.T.  138), 
Bigge  v.  ilcEUuter  [14  S.A.L.B.  86),  McElUeter  v.  Biggt  (8  App  Cos.  314). 

The  Regiatiar  may  require  tbe  applicant  to  deposit  a  map  or  plan  of  tbe  land, 
oertlfied  by  a  lioeaaed  surveyor,  by  declaration  mode  before  the  fiegiatrarora  juatJM 
of  the  peace.      Su  ss.  120,  1 18  infra. 

(b)  A  declaration — Fraud  of  tbe  applicant, — See  oasea  collected  in  Digeat  Cola. 
6,  7,  lOS,  103.  It  ahonld  be  noUced  that  in  the  New  Zetland  (a.  67],  Bonth  Ant- 
tralian  [s.  69  (6)],  and  Tasmanian  (a.  IBS)  Acts,  it  ia  apeoially  provided  tbat  the 
certificate  of  title  ahall  be  void  as  against  a  peraon  in  adverae  possession  of  and 
rightfully  entitled  to  the  land  when  it  was  bioQgbt  under  the  Act.  But  as  there  ia 
QO  similar  provision  in  the  Queensland  Act,  it  is  apprehended  that  a  bond  fid» 
parohaser  tot  value  from  tbe  fraadalent  applicant  acquires  a  good  title  nnder  the 
second  proiiso  to  s.  136,  infra.    And  eee  note  (d)  to  a.  16,  »apra. 

In  the  TictorioD  case  of  Ex  parte  Rigby  (9  T.L.B.  (L.)  417,  6  A.L.T.  128),  a 
certiScate  ol  title  was  obhuned  npon  an  application  negativing  adverse  posseasioo. 
The  holder  of  the  certificate  of  title  then  brought  an  action  against  an  adverse 
poBSSSBOr,  who  anoceeded  by  relying  on  "  The  Statute  of  Limilatione."  The  latter 
(ben  issued  a  sununons  for  the  eaneelktion  of  tbe  certificate  ol  title  as  issued  in 
error,  and  an  order  vras  made  acoordingly. 

Where  the  defendant  brought  the  pluntiS'a  land  under  the  Act  by  means  ol 
frandalent  representations,  tbe  Court  would  not  order  the  fiegistiar  to  oanoelthe 
certificate  of  title,  he  not  having  been  mode  a  party  to  tbe  action ;  but  the  defen- 
dant was  ordered  to  execute  a  transfer  to  the  plaintiff  and  deliver  up  the  duplicate 
certificateof  title.     Ogle  v.  Aedy  (13  V.L.B.  461]. 

(e)  iRstruiRtnU. — The  applicant  must  deposit  with  the  application  all  instru- 
ments ol  title  in  his  possssston.    8u  also  as  to  the  pown  «1  the  BsgMrar  to  oompel 
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pndaiition,  ■.  11  (I),  mpra;  and  &a  to  production  of  (he  doaomsnts  b;  the  BegtatroT 
ilt«r  the  Und  bu  been  broaght  ondar  the  Act,  b.  46,  in/ra.  Ae  to  vithdr&wiJ  at 
Kpplumtioa,  (u  a.  39,  infra,  and  s.  9  of  the  Act  of  1897. 

Tbue  is  no  geneiol  mle  that  the  title  deeds  lodged  aadei  this  sMtiou  nla;  be 
inspected  between  tiie  time  ot  lodging  and  the  granting  or  retnaal  ot  the  application 
bjanjpenon  who  satiafisB  theBegiatrar  that  he  haaa  good  and  anfOoientreaeon  tor 
teeUng  Inforniatloa  ae  to  the  nature  ol  an  applioant'i  title.  In  re  Pariih  (9 
N.Z.L.B.  SB3). 

(i)  A  atop  or  diagTan. — See  also  s,  120,  infra, 

18.  Upon  the  receipt  of  any  Buch  applicatioo  the  Begistrar-Geneial  a6Vio.,Ho.  11. 
shftll  refer  the  same  to  the  Master  of  Titles  for  his  consideration,  and  r«op^eto^  °" 

if  it  shall  appear  to  him  that  the  applicant  is  the  original  grantee  from  "  original 

"         "  grantee  andao 

Qte  Crown  of  the  land  in  respect  to  Trbioh  application  is  made,  and  transaottona  hare 
th&t  no  sale,  mortgage,  or  other  encumbrance  or  transaction  affecting  ^^ig^t,  l|,  l^ 
the  title  to  sach  land  has  at  an;  time  been  roistered,  then  and  in  sach  granted  at  onea. 
nee  it  shall  be  lawful  for  the  Begiatrar  General  to  bring  snch  land 
under  the  provisions  of  this  Actfortbwith  (a)  b;  issuing  to  the  apphoant, 
01  to  snch  person  (b)  as  he  may  by  writing  under  his  hand  direct  or 
^point,  a  certificate  of  title  for  the  same  as  hereinafter  described. 

{a)  Fvrtlneith.—J!  the  applicant  is  Crown  grantee,  and  haB  in  no  wa;  encumbered 
lb*  land,  a  oertiflcate  of  title  may  be  issued  to  him  or  bia  □omlnea  forthwith. 

(1)  Suehpenon—See  [e.g.)  Ex  pane  ClUiold  (S  N.S.W.L.R.  (G.L.)  176),  in  which 
aae,  howerer,  the  Begistrar  properl j  refused  to  issue  a  certificate  ot  title  in  the 
Dime  <it  a  porohaser  on  the  ground  that  atanip  duty  had  not  bean  paid  on  the  oon- 
T^ru>ce  to  bim  by  the  applicant. 

8.  When  any  person  claiming  to  be  entitled  beneficially  to  land  for  *l  v>c-,  No.  18. 
u  estate  of  freehold  in  possession  shall  apply  to  have  such  land  oonTejauo* 
broaght  nnder  the  prorisions  of  this  Act,  it  shall  not  be  lawful  for  the  b^'o's  grant. 
Be^strai-Qeneral  to  reject  such  application  by  reason  only  that  a  con- 
iBjuwe  by  the  original  grantee  ot  the  said  land  forming  part  of  the 
title  appears  to  have  been  executed  by  such  grantee  prior  to  the  issue 
ol  the  grant. 

19.  IE  it  shall  appear  to  the  satisfaction  of  the  said  Master  of  Titles  as  Tie.,  No.  14. 
that  the  land  in  respect  to  which  application  is  made  is  held  by  the  b/^li'^^^'** 
q^iUcuit  for  the  estate  or  interest  described  therein  free  from  mort-  when  there  are 
gsge,  encumbrance,   or  other  beneficial  interest  affecting  the  title  morigasea. 
thereto,  or  if  any  such  mortgt^,  encumbrance,  or  interest  remains 

niintiBfied  that  the  parties  interested  therein  are  also  parties  to  such 
tpplication  (a)  then,  and  in  any  such  case,  the  Begistrsr- General  shall 
anse  notice  of  such  application  to  be  advertised  once  in  the  Queensland 
Gnemttunt  OaiutU  and  three  times  in  at  least  one  newspaper  published 
in  Qie  colony,  and  shall  further  limit  and  appoint  a  time  {b)  not  less 
thu  (me  month  nor  more  than  twelve  months  from  the  date  of  such 
idTertisement  in  the  Oovemment  Qazttu,  upon  or  after  the  expiration  of 
which  the  Begistrar-Qeneral  shall,  unless  he  shall  in  the  interval  have 
n^Hved  a  caveat  (e)  forbidding  him  bo  to  do,  proceed  to  bring  such  land 
onder  the  provisione  of  this  Act. 
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Jdvtrtitmmu  0/  apptieation.—U  the  applicant  U  not  the  Ciown  grantee,  but  the 
Mait«r  of  Titles  is  satiafled  that  there  are  no  enaambmnces,  or  that  all  pereoni 
having  rigbts  OTer  the  tuid  have  joined  in  the  applioatloa  (See  Act  of  1877,  a.  10), 
the  Begiitnu  kdvertises  In  certain  newspapers  a  notice  to  the  effect  that  he  iatenda 
(o  bring  the  load  under  the  Act  vithin  »  specified  time  il  no  caveat  is  lodged. 

(a)  Portia  to  meh  n^Eicolfon.— Conearrence  in  the  applioatloa  \%  sufficient. 
Set  8.  10  of  the  Act  of  1877,  ntpra. 

(b)  rinw.— It  was  held  under  s.  16  ot  the  Hew  Soath  Wales  Act  (ot  1S62)  that 
wbera  the  ConunisBioaen  hare  flied  a  date  on  or  before  which  caveats  are  la  Iw 
lodged,  tbej  have  no  power  to  extend  the  time  and  fix  another  and  a  later  date.  In  re 
Bm«ftton,6  W.N.  (N.S.W.)  48. 

(c)  CavMl.— Even  it  no  oaveat  has  been  lodged,  the  Registrar  ma;  refuse  to  bring 
land  nnder  the  Aot — e.g.,  if  he  has  information  shoving  that  the  Assnranoe  Fund 
ma;  be  endangered  b;  his  so  doing.  In  re  Ntlton  Brolhert  [N.Z.L.K.  S  SC.  Ill) ; 
Manning  v.  Cammuiioneri  0/  Tithi  (15  App.  Caa.  19S},  and  see  Ex  parte  Bowman 
(7  V.LJl.  (II.)  au.  8  A.L.T.  36). 

25  Vic,  Ho.  14.  20.  If  it  shall  appear  to  the  Batisfoction  of  the  said  Master  of  TitleB 

a^vartTsed'when  ^^^  ^^^  parties  interested  in  any  unaatiafied  mortgage  or  enoambraDce 
title  not  complete  affecting  the  title  to  such  land  or  beneficially  interested  therein  other- 
vise  than  as  leasees  are  not  parties  to  such  application  'a  1  or  that  the 
evidence  (6)  of  title  setforth  by  such  applicant  iaimperfect  or  incomplete, 
it  shall  be  lawful  for  the  Master  of  Titles  to  reject  such  application 
altogether,  or  to  direct  the  Registrar-General  to  cause  notice  (c)  of  snob 
application  to  be  published  in  the  Queemland  Government  Gazette  and 
in  the  London  Gazette  and  in  the  official  GaiHtet  of  each  of  the  colonies 
of  New  South  Wales,  Tasmania,  New  Zealand,  Victoria,  South 
Aastralia,  and  Western  Australia,  or  in  any  one  or  more  of  such 
Oaxettea,  and  the  said  Registrar-General  shall  specify  the  nnmber  of 
times  and  at  what  intervals  such  advertisements  shall  be  pablished  in 
each  or  any  of  snch  Gazettes,  and  shall  also  limit  and  appoint  a  time  {d) 
not  less  than  two  months  nor  more  than  three  years  from  the  date  of 
the  first  of  eoch  advertisements  in  the  Queensland  Government  Gazette, 
npon  or  after  the  expiration  of  which  it  shall  be  lawful  for  the  Regis- 
trar-General to  bring  snch  land  nnder  the  provisions  of  this  Act,  unless 
he  shall  in  the  interval  have  received  a  caveat  («)  forbidding  him  so  to  do. 
If  the  Master  is  not  satisfied  as  in  s.  19,  tupra,  he  ma;  reject  the  application 
altogether,  or  ma;  demand  the  eonoarrence  ol  interested  parlies,  or  ma;  limit,  b; 
advertisements  in  English  and  Colonial  newspapers,  a  more  extended  time  within 
which  caveats  ma;  be  lodged. 

(a)  Parliet  to  tach  application. — GoQCUrrcnce  in  the  application  is  sofficient. 
5u  a.  10  of  the  Act  of  1877,  lupra. 

(6)  Evidence. — The  Registrar  is  Ijonnd  to  receive  all  relevant  evidenoe  ot  title 
that  ma;  be  tendered  b;  the  applioant.  Ex  parte  Rowan  (9  T.I>.R.  (I>.)  386,  6 
A.L.T.  87),  ExparU  O'NiOl  (7  Q.L.J.  16S),  Ex  parte  Hamilton  (BS.C.B.  (N.B.W.) 
Sll). 

{«)  Ifotice.—See  note  to  s.  31,  in/ra. 

{dj  TinM.— It  was  held  under  8.  16  ot  the  New  Sontb  Wales  Act  ot  1663  that 
when  the  Commissioners  have  fixed  a  date  on  or  before  which  caveats  are  to  b« 
lodged,  they  have  no  power  to  extend  the  time  or  fix  another  and  lat«r  date.  In  re 
BTougMon  [6  W.N.  (N.S.W.)  48). 
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(e)  Cornil.— Even  if  no  caveat  haa  been  lodged  the  Begistmr  ma;  ref  dm  to  brinf 
lind  nader  the  Act — e.g.,  U  ha  hu  information  showing  that  the'AMtii&ace  Fnod 
nuj  be  endangered  b;  his  so  doing.  /»  rt  Velfon  BTolher*  (N.Z.L.B.  a  S.C.  111). 
Uuaatg  v.  Commiiiioiun  of  Titltt  (10  App.  Cat.  196) ;  and  see  £x  parf<  finratan 
(7  T.L.B.  (L.)  3U,  S  A.L.T.  2S). 

21.  It  Bhall  belawfalforthe  Begisttar-General  of  hiso^nftcooid,  or  a6nc.)Io.U. 

8t  the  request  of  the  applicant,  to  direct  that  notice  (a)  of  any  application  ^ppij^^on  a^, 

to  brine  land  under  the  provisions  of  this  Act  shall,  at  the  expense  of  he  giveo  b; 

1  .  .     pereonal  Borvice 

the  appucant,  be  given  by  personal  service  to  any  person  named  m  snch  throngh  the  post 

direction,  and  the  Registrar-General  shall  preserve  in  his  ofBce  the  ^^tisemenL 

affidavit  or  other  evidence  of  such  personal  service,  and  the  proof  of 

sQch  personal  service  or  that  any  person  had  received  notice  of  such 

application  through  the  post  or  by  advertisement  as  herein  directed  or 

was  cognizant  of  Buoh  application  having  been  made,  shall  operate  to 

bar  any  action  {b)  of  ejectment  or  for  the  recovery  of  compensation  from 

the  person  benefited  (c)  by  the  bringing  of  sooh  land  under  the  provisions 

of  this   Act,   or  from   the  Assurance  Fund  (</)   at  the    suit  of   the 

person  so  personally  served  with  notice,  or  receiving  notice  through 

the  post,  or  otherwise  cognizant  of  such  application,  or  at  the  suit  of 

any  person  claiming  through,  under,  or  from  him,  unless  it  shall  be 

shown  to  the  satisfaction  of  the  Court  before  whom  such  action  shall 

be  tried  that  such  notice  was  not  received  or  such  cognizance  acquired 

in  time  to  enable  such  person  to  lodge  a  caveat  forbidding  the  bringing 

of  such  land  under  the  provisions  of  this  Act  as  hereinafter  provided. 

(a)  Notice.  — Where  notice  was  not  Mrred  nntil  after  the  time  limited  tor  lodging 
the  caveat,  so  that  no  caveat  couid  be  lodged,  an  injunction  waa  granted  to  keep 
the  praperty  tn  tlatu  quo  until  the  hearing.  Ckapptll  v.  Broughlan  (11  N.B.W.L.K 
;Eq.)66,  6W.N.  {H.S.W.)69,  121). 

[b]  This  provision  is  nDiversal  in  the  colonies  {la  Comparative  Tables).  No  case 
ippeon  to  have  arisen  under  it.  Bat  in  Bell  v.  Beckmann  (6  W.N.  (N.S.W.)  106), 
■hers  an  application  was  made  for  an  injunction  to  restrain  a  person  from  bringing 
lud  under  the  Act,  on  the  ground  of  fraud  on  his  part,  Owen  J.,  in  refusing  the 
iijuDction,  said  that  as  the  plaintifl  had  lodged  a  caveat  [which  she  had  allowed  to 
lapse)  she  was  precluded  b;  b.  122  of  the  New  South  Wales  Act  from  recovering  in 
ui  action  of  ejeotment,  and,  therefore,  had  no  claim  to  an  injunction.  That  section 
providestbat  the  pluntiS  is  barred  of  his  remedy  if.  having  notice,  he  has  wilfnlly 
or  coUusiTel;  omitted  to  lodge  a  caveat,  or  hai  aiUxeed  au^A  eaetat  to  lapie. 

OmiuioQ  to  lodge  a  oaveat  does  not  prevent  an  application  under  s.  126  of  the 
K«w  Booth  Wales  Aot  (correaponding  with  s.  130,  infra)  to  deliver  up  a  certi- 
ficate of  title  Issued  in  error  or  through  f  rand.  In  re  Hayton,  Ex  parU  Dibbt  (1 
W.N.  (N.S.W,)  17). 

(e)  Action  againit  ptrton  beneHted. — Su  s.  12S,  infra. 

(i)  Aetlim  againtt  A$$wrance  Fund.—Sei  ss.  i2,  127,  12S,  infra. 

22.  The  Registrar-General  shall,  under  such  direction  as  aforesaid  2SVio.,  No.  M, 
or  under  any  order  of  the  Supreme  Court,  cause  notice  (a)  to  be  published  appliwition  to  be 
in  such  manner  as  by  such  direction  or  order  may  be  prescribed  that  pibUahed. 
^plication  has  been  made  for  bringing  the  land  therein  referred  to  nmdai  the  Aot. 
under  the  provisions  of  this  Act,  and  shall  also  cause  a  copy  of  saoh 
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notice  and  of  the  map  or  diagcam  (b)  inclnded  in  sach  application  to  be 
posted  in  a  conspicnous  place  in  his  office,  and  in  snch  other  places  as 
he  may  deem  necessary,  and  shall  forward  throngh  the  Post  Office 
copies  of  such  notice  and  of  such  map  or  diagram  addressed  to  all 
persons  if  any  declared  by  the  applicant  to  be  in  oocnpation  of  such 
land,  or  to  be  occupants  or  proprietors  of  land  contiguous  thereto,  and 
also  to  such  persons  as  may  upon  investigation  of  the  title  appear  to 
have  previously  held  estate  or  interest  in  the  fee  of  such  land  so  far  as 
his  knowledge  of  the  addresses  of  such  persons  may  enable  him,  or 
shall  cause  the  like  notice  to  be  served  personally  upon  any  person 
that  he  may  think  fit  or  that  the  applicant  may  request,  and  unless  within 
the  time  limited  in  such  direction  or  order  he  shall  have  received  a 
caveat  as  hereinafter  described  forbidding  bim  so  to  do,  he  shall  (c)  bring 
such  land  under  the  provisions  of  this  Act  by  issuing  to  the  applicant 
or  to  such  person  (if)  as  he  may  by  any  writing  under  his  hand  request 
or  direct,  a  certificate  of  title  for  the  same  as  hereinafter  described. 

(a)  Naticf. — Su  note  to  b.  21,  »uprii. 

(li)  Map  or  diagram. — See  a.  17,  itipra. 

(c)  Shall.  — Stmble,  aulesB  he  bus  renson  to  believe  the  ABenruice  Fond  ma;  be 
enduigered.  In  re  NeUon  Brothert  (N.Z.L.H.  fi  S.C.  Ill)  ;  and  lee  inttodactoc; 
note,  "  Dvtia  of  tht  Regiilrar,^' to  b.  11,  iupra. 

(d)  Sucliperton. — The  certi Scale  of  title  maj  be  iaaned  to  a  nominee  of  the  applicant. 

The  nominee  muBt  not  be  an  alien.  See  cote  {d)  to  8.  lO,  tupra. 

2fiVio   No  14  ^^'  It  shall  be  lawful  for  any  person  having  or  claiming  an  interest  (o} 

Parties  interested  in  any  land  SO  advertised,  or  for  the  attorney  of  any  such  person  within 

oaveat  ^  the  time  (b)  that  may  be  limited  by  such  direction  or  order  as  aforesaid,  to 

[Schedule  B]        i^^gg  ^^^^^^  ^1,^  Registrar- General  a  caveat  in  form  B  (c)  of  the  schedule 

hereto  forbidding  the  bringing  of  such  land  under  the  provisions  of 

this  Act,  and  every  such  caveat  shall  particularise  the  estate  (</),  interest, 

lien,  or  charge  claimed  by  the  person  lodging  the  same,  and  the  person 

lodging  such  caveat  shall,  if  required  by  the  Registrar -General,  deliver 

a  full  and  complete  abstract  of  his  title,  which  shall  contain  the  same 

matters  and  be  subject  to  the  same  regulations  as  are  hereinbefore 

prescribed  for  the  case  of  an  abstract  deposited  by  a  person  applying  to 

have  land  brought  under  the  provisions  of  this  Act. 

(o)  Perton  Aating  or  rfaiminpaninfemt— Who  maj  lodge  a  caveat? 

Only  a  perBon  having  or  clnimiDg  some  legal  or  equitable  interert  in  the  land 
partaking  ot  the  aharacteT  of  an  estate,  ot  of  an  equitable  claim  upoD  the  land,  can 
bea  oavealor.     (Per  Windeyer  J.,  Kemeyv,  Lorton,  9  W.N.  (N.S.W.)  at  p.  79). 

Advent  poaiettor — A  person  in  adverse  poBsesBiou  i»  entitled  to  lodge  a  oaveal 
Sheridan  v.  Oatei  (21  S.A.L.R.  7)  I  and  see  Boyd  v.  MacFarlane  (N.Z.L.B.  1 
B.C.  317  ,  Btthune  V.  Portiota  (19  V.L.B.  16),  in  which  latter  case  a  peraon  in 
poBsesBion  as  puichasei  obtained  an  injunction  to  restrain  tbs  applicant  (hia  vendor) 
from  bringing  the  land  onder  the  Act. 

Cettui  que  truit.—Aa  to  whether  a  ceitui  que  trutt  has  mch  an  interest  ai  will 
enable  him  to  lodge  a  caveat,  Bee  In  re  Hodgion's  Cavtal  |No.  774}  (B.aB.  Smh 
May,  1873),  DusCTt.  Catrd(10N.S,W.L.B.  (Eq.)  83), 

Crown. — The  proper  person  to  lodge  acaveatagainBtau  application  to  bring  Crown 
lands  under  the  Act  Is  not  the  fieglEtrar,  but  the  Attomey-Qsneral.  In  re  WaJMtr 
11  N.B.WXJI.  S69.  FuU   Cooit).      Stt  also  Ex  garU  BAnt  o/  Atulralatit, 
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AUemey-General   Caveator   (15  H.8.W.L.B.  (L.)  256.    Fall  Ooort).     Seaii  m  (o 
1  esTe&t  againBt  dealingH  vith  land  uader  the  Aois—tet  t.  11  (6). 

EoMement,  Owner  of, — A  peraoa  baviag  a  right'Ot-irBy  OTsr  the  land  ma;  lodge  a, 
caT«i,t.  In  re  Homton,  Smith  Caveator  (14  W.N.  (S.S.W.)  3,  18  N.S.W.L.R. 
(L.)  300).     5m  also  In  n  Schnad  and  Field  (19  S.A.L.B.  46).    * 

SembU,  ft  person  entitled  to  on  easement  of  light  may  lodge  a  caveat.  Ex  parti 
Sdtutue  (IS  K.Z.L.B.  SOS). 

Id  the  cane  ol  In  rt  Bgrite,  Ex  parte  Metropolitan  J'ermantnt,  cSe.,  SoeUty  (10 
7.LR.  (L.)  S6l,  6  A.L.T.  171),  it  waa  held  b;  a  majorit;  of  the  Conrt  that  under 
the  Viatorian  Acts  the  owner  ot  a  servient  tenement  could  not  lodge  a  caveat  against 
XD  application  to  bring  the  dominant  tenement  under  the  Act,  as  be  had  uo  interest 
in  the  land  comprited  In  the  application.  [Fer  Stawell  C.J.  and  Holro7d  J.,  dii- 
tentienle  Higiobotham  J}, 

£ifate  roil —The  onnerol  an  estate  to  talceeffect  on  determination  or  in  defeas- 
ance  of  an  estate  tail  has  no  pover  to  lodge  a  caveat.     See  a.  26,  in/m. 

Execution  creditor.— Stmble,  an  execution  creditor  cannot  lodge  a  caveat  against  an 
tppUcation.  SeelnrePalTner't  Caveat  (5  S.A.L.R. 80)  and  Tiemeyy.Loxto  i  {ubiiupra) 

Omner  of  land  adjmning  public  road. — Where  an  application  is  made  to  bring 
kndunder  the  Acts,  part  of  vbich  is  alleged  to  beapublicroad  dedicated  by  the  Grown, 
in  owner  of  adjoining  land  has  not  ench  an  interest  in  the  soil  ot  the  toad  as  will 
eaable  him  to  lodge  a  caveat,  the  doctrine  of  ownership  "uique  ad  mediumJUum  viie" 
not  being  appUoablatoBuchroads.    Tiemey  v.toifon  (No.  1)  (]2N.S.W.L.E.(L,)308). 

Nor  haa  a  mere  member  ot  the  public  auch  an  interest.  Inre  Iniiei  (13  N.S.W. 
L.R  (L.)  ISO). 

PoicfT  o/a((orn»j.— A  caveat  oannot  be  lodged  on  the  ground  that  there  is  no 
eridence  ol  the  eCTeotual  exercise  of  a  power  of  attorney  in  the  litetiine  ot  the  donor. 
Srt  s.  26,  infra. 

{h>  Tine.— See  sa.  18-22,  »upra. 

(e)  Cateal  in  Form  B. — This  shoold  be  contcaated  with  the  caveat  (in  Fonn  E) 
igainst dealings  with  land  already  under  the  Act.  The  "caveat  against  deal- 
ings" may  be  lodged  at  any  time  by  a  person  claiming  an  estate  or  Interest  in 
the  land  {lee  a.  98).  The  caveat  against  applicationa  in  Form  B  must  be  lodged 
■itbin  the  time  fixed  by  the  advertisement  inviting  caveats.  This  fonn  ot  caveat  i» 
eitended  to  applications  tor  trauamiasion  ot  realty  under  a.  89  as  amended  by  s.  33 
at  the  Act  of  1877  (against  which  caveats  are  also  invited  by  advertisement)  by  t. 
33  ol  the  Act  ot  1S7T- 

The  provisions  In  as.  99-103,  infra,  are  probably  applicable  to  both  forms  of 
eiTeate.     See  notes  to  theee  sections  and  note  to  s.  24,  infra. 

{d]  Partiailarite  the  ettate,  (te.^-The  caveat  mast  stale  otearly  the  nature  of  the 
ioterest  claimed  by  the  caveator  and  the  ground  on  which  such  clum  is  founded. 
An  ittdeSmte  atatement  of  interest,  auch  aa  "  a  documentary  title,"  Is  ineafflclent, 
InrtMHeheU,  ^dom  aorwtor  (16  N.S.W.L.R,  (L.)  123),  Ex  parte  Codper  (15  W.N. 
(N,8.W.)290,A.A.  Dig.  (1899)  Col.  167),  BraneAwv.  Sfeioari  (16  W.N.  (N.aW.)9a, 
AA.  Dig.  (1899)  Col.  168).  Ct.  In  re  Parker.  Ex  parte  Moffat  (B.C.B.  31at  Mareh, 
1B9S],  which  is  a  case  upon  a  caveat  againtt  dealinge  nnder  s.  98,  infra. 

24,  The  Registrar-General,  upon  receipliof  any  such  caveat  within  the  ajvio.  No.  14. 
lime  limited  ae  aforesaid  («),  shall  notify  the  same  to  the  applicant  (6),  ^  caveat  be 
and  shall  suspend  furtheraction(c)  in  the  matter,  and  the  lands  in  respect  time  limited. 
o(  vhich  such  caveat  may  have  been  lodged  shall  not  be  bronght  under  !K[!^^'°*'' 
the  proTisiOQB  of  this  Act  nntil  such  caveat  shall  have  been  withdrawn 
or  shall  have  lapsed  ^m  any  of  the  oauaes  hereinafter  {d)  provided,  or 
imtil  a  decision  shall  have  been  obtained  from  the  Court  having  juris-  ^ 
diction  in  the  matter,  i      .CitlO^^lc 


82  .     THE  "REAL  PBOPEETY  ACTS"  OF  QUEENSLAND. 

(a)  Within  the  limt  limited  a*  afotaaid,  {i.e. ,  bj  the  adTertUemeat). — There  la  do 

power  to  extend  the  time  BO  limited.'    In  re Broughton  (dVI.^.  (N.S.W.)  43). 

But  where  notice  o(  the  application  wag  served  on  an  interested  party  after  the 
time  filed  for  lodging  caveats,  the  notice  was  held  to  be  bad,  and  an  injunction  wu 
gTkuted  agaioBt  the  applicant  till  the  hearing.  Chappell  \.  Broughton  (11  N.S.W. 
L.B.  (Eq.)  65,  6  W.N.  iN.S.W.)  69,  121). 

(6)  Shall  notify  the  tame  to  the  applicant.  ~TheTe  is  an  unneceaswy  and  Dumber, 
some  repetition  of  this  provision  in  s.  9lr,  iii/ra,  which  then  goes  on  to  provide  that 
caveats  agunst  applications,  ss  well  as  caveats  against  deaUngs,  ma;  be  removed 
on  Bomnioas.  The  latter  provision  should,  as  a  matter  of  drafting,  have  appeared 
in  the  present  section  aa  well  as  in  s.  99.  We  have  here  an  eicellent  example  of 
what  has  been  termed  "  the  patchwork  of  ibis  ill-drawn  Statute,"  The  New  South 
WaleB  Act  of  16G2  is  eimilarl;  defective.  Under  that  Act  it  has  been  eipresslj 
decided  that  a.  82  [corresponding  to  s.  09,  infra)  is  to  be  construed  to  include  caveats 
against  applications.  Ex  parte  ilaeintoih.  In  re  Bamei  (lOS.C.R.  (N.S.W.)  146) 
Exparit  Feunington  {Kaoi.snj.      See  notes  to  ss.   99-lOS,  tn/ro. 

(c)  Suipend  further  action. — Where  no  caveat  has  been  lodged  within  the  pre- 
scribed time  the  Begistrar  is  not  compelled  to  proceed  to  issue  the  certificate  of 
title.  He  ma;  eiercise  his  discretion  by  delaying  to  do  so  if  the  Assaranoe 
Fund  might  be  endangered  b;  hast;  action  on  his  part.  In  re  Nelion  Brotheri 
(N.Z.L.U.  5  S.C.  111),  Manning  v.  CommtsiUner  of  TiUei  (IS  App.  Cae.  195), 
Ex  parte  Bouman  (7  V.L,B.  (L.)  31*,  3  A.L.T.  2S). 

(d)  See  next  section  (s.  20). 

25Vio  N  14.  ^^'  ^'^^  ^^^  ^^pii^^^ioii  of  three  calendar  months  from  the  receipt 
Caveats  lapse  thereof,  every  such  caveat  shall  be  deemed  to  have  lapsed  (aj  unless  the 
proceedings  taken  P^i'Bon  by  whom  or  on  whose  behalf  the  same  was  lodged  shall  within 
within  thrM  that  time  have  taken  proceedings  (i)  in  any  Court  of  competent  jurisdic- 

tion ta  establish  hia  title  to  the  estate,  interest,  lien,  or  charge  therein 
specified,  and  shall  have  given  written  notice(c)  thereof  to  the  fiegistntr- 
Oeneral,  or  shall  have  obtained  from  the  Supreme  Court  an  order  {d) 
prohibiting  the  Begistrar- General  from  bringing  the  land  therein  referred 
to  under  the  provisions  of  this  Act. 

{a]  Lapie  of  eaveat.^It  it  sufficient  to  prevent  the  lapse  oE  a  caveat  that  proceed- 
ings heteinafUir  have  been  commenced  within  the  period  of  three  months,  and  notice 
of  the  commencement  of  the  prooeedinKS  has  been  given.  It  is  not  neeessar;  that 
an;  order  shoaU  have  been  made  establishing  a  title.  The  other  sufficient  pre- 
ventilive  is  lo  have  obtained  an  order  against  the  Begistrar  in  the  nature  of  an 
injunction  restraining  him  from  bringing  the  land  nnder  the  AoL  in  re  Caird  (9 
N.S.W.L.B.  (L.)  4M);  and  lee  In  re  Morrice,  ComrU  Caveator  (16  N.S.W.L.B. 
(L.)  107),  Bethune  v.  Foruoue  (19  V.L.B.  16). 

It  should  be  noticed  that,  this  provision  being  confined  to  caveats  against  appli- 
cations, there  was  no  provision  lor  the  lapse  of  caveats  against  dealings  (as  to 
which  ue  ss.  96  tt  etq.,  infra) ;  this  defect  was  remedied  by  s.  39  of  the  Act  of 
1877 ;  bat  that  section  was  not  made  retrospective,  therefore  a  caveat  against 
dealings  lodged  before  Ist  Jannar;,  167S,  could  not  lapse. 

Where  a  caveator  had  allowed  his  caveat  to  lapse  by  an  error  common  to  the 
legal  profession,  and  caused  by  a  misleading  notice  issued  to  him  by  the  Begistrar, 
it  was  held  that  the  Court  has  no  power  to  revive  the  caveat  or  to  restrain  the  appli- 
cant or  the  Begistrar  from  proceeding  with  the  application.  CUttold  v.  BeUomi  (10 
N.B.W.L.B.  (Bq.)167). 

r.i,z.dbvG00gle 
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CbtmU  whieh  do  not  kpss.— There  BIB  two  oluMB  ot  oaTsatB  which  do  not  UpM : 
(1)  &TMti  lodged  b7  the  BagiBtraiandeie.  11  (S)o{thePriiiBipBlA;i)t;  (2)  Caveats 
lodged  by  or  with  the  written  oausent  ot  the  registered  propiietor  or  b;  the  equit- 

B  in  Bccorduioe  with  a.  S9  ol  the  Act  ot  ISTT. 


Ww»er  ot  lapse.— In  SiclmOt  v.  Lee  (11  N.S.W.L.R.  (L.)  122),  it  was  held  that 
the  ipplioaDt,  being  onaware  oF  the  failure  on  the  part  ot  the  CBTeator  to  serve  the 
notioe.  oould  not  bs  taken  to  have  waived  the  lapse  ot  the  caveat  bj  entering  an 
BppeonuiM  to  a  writ  ot  ejectment  atter  the  lapse.  For  cases  ot  waiver  b;  stating 
Bcaaefor  the  trial  of  issaes  under  s.  4  ot  the N.S.W.  Amending  Aot  of  1B78,  t«e 
PhaUpi  V.  Martm  (II  N.S.W.L.B.  IGS.  Full  Oonrt) ;  In  n  Mclntoih  (11  N.S.W. 
LJL  283.  FuUConrtl,  reversed  by  Privy  OoaooU  (16  N.S.W.L.B.  70)  mb.  mm., 
Wilton  V.  Mclnioih  (1691  (A.C.]  129). 

Caveat  An  "  instmrnent" — A  caveat  against  dealings  (and  presumably  also  a 
etveat  og^iul  on  appiieation)  is  an  "  inatnunent "  within  the  meaning  ot  the  Inter- 
pretatioD  CSouse  (s.  S  of  the  Principal  Act).  Set  the  observBtions  ot  Lilley  CJ.,  In 
re  Seanlan  (B  Q.L.J.,  at  p.  45). 

(&)  Taienproceedinffi. — II  aoaveator  tssnes  a  writ  vhleh  he  doea  not  serve,  he  is 
deemed  to  have  "taken  proceedings "  within  the  meaning  ot  the  seotlan.  The 
ekveat,  therefore,  does  not  lapse,  but  delay  in  proceeding  with  the  action  may  be  a 
grcond  on  whioh  the  oaveat  will  be  ordered  to  be  withdrawn  under  s.  99.  In  fe 
SEoci'f  Caveat  (6  AJ.B.  88).     BxpaTtt  PeaniTtgton  (Enoz,  at  page  S80). 

(e)  Writtrn  notice.— In  NieholU  v.  Lee  (11 N.  g.  W.L.R.  (L.)  1S3,  Foil  Court)  it  was 
beld  that  the  part  ot  the  (corresponding)  section,  which  provides  for  notice  haing 
■erred  on  the  Begiatrar,  is  imperative,  and  not  merely  directory. 

|il)  An  order.— It  has  been  held  under  the  corresponding  section  (b.  24)  of  the 
Victorian  Act  ot  186S  that  the  "  order  ot  a  jodge  "  means  an  order  nUi  ot  a  Judge 
inChomheranBadeabsotate.  The  caveator  must  either  take  the  special  proceed- 
ings provided  nnder  this  eeotion,  or  bring  an  action  to  nphotd  his  title  or  obtain 
to  injonetioD.  Ex  parU  Oiinn  (S  V.L.B.  (L.)  86).  ovemiKng  In  re  Power  (6 
W.W.Aa'B.  (L.)  81).  See  also  Bethime  v.  ParteoTte  (19  T.L.R.  161),  Ex  pane 
Bduel  (S  y.LJL  (L.)  6S,  E7). 

In  one  oaae  an  order  was  refused  beoanae  the  application  was  made  after  the 
Upeeot  the  caveat  Ex  parte  Aylvnn  (4  V.L.B.  (L.)  116).  In  BeU  t.  Beek- 
man  (10  N.S.W.L.B.  (Eq.)  3SI),  an  injunction  against  the  applicant  waa  retnsed, 
Qm  caveat  haying  lapsed. 

It  waa  held  ondar  s.  145  ot  the  New  Zealand  Aot  ot  1385  that  the  seotlon  is  not 
Muqilled  with  by  issuing  a  statement  ot  claim  nnder  Bale  456  and  serving  notice 
at  motion  for  an  injunction  within  the  period  ot  three  months.  Schiuaur  v.  Con- 
(r^otloiua  tTnion  of  New  Zealand  (12  N.Z.L  Jt.  66). 

It  baa  been  held  in  New  Zealand  that  an  order  to  prevent  the  lapsing  ot  a 
eanot  eannot  be  made  ez  parte.    Jn  re£,«  Comte  (H.Z.L.B.  4  S.C.  S40}. 

In  Bi  parte  Beitiel  (5  T.L.B.  53,  G7),  it  was  held  that  notice  of  on  application 
(cr  Bu  order  to  restrain  the  Begistrar  from  proceeding  need  not  be  served  on  the 
person  applying  to  bring  the  land  under  the  Act.     Service  on  the  Begiatrar  ia 


Trial  of  isBnes.--For  oaaea  on  trial  ot  issues  between  oonflieting  d^mants  under 
the  Hew  South  Wales  Amending  Aot  of  1678,  tee  Dig.  Cols.  37-41 ;  olao  AJl  Dig. 
(1699)  Cok.  167, 166, 
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cl^' ta  ^°'  '*'         ^^'  "^^  Begiatrar-General  bIuII  not  notjce  aoy  oave&t  prohibitiiig 

cect&iu  aaaea  not  the  bringing  of  land  under  the  pTOTisions  of  this  Act  if  the  person 

cS  ^d^Mdlj?^      lo^ng  the  same  elaima  only  an  estate  or  interest  to  take  effect  after 

this  Art.  the  detennination  or  in  defeasanoe  of  an  estate  tail  (a)  or  prohibits  the 

bringing  of  sach  land  nnder  the  provisions  of  this  Act  on  the  plea  only 

of  tbe  absence  of  legal  evidence  that  a  former  proprietor  was  in  being 

and  capable  at  the  time  when  any  power  of  attorney  (b)  executed  by  such 

proprietor  was  exercised  by  his  attorney  in  the  selling  or  purchasing  or 

releasing  of  such  land. 

(a)  Eilati  tail.— Ab  to  the  recognition  al  eatatos  tall  under  the  Aot,  ui  note  to 
Fiinoipal  Act,  g,  1,  mpra,  page  4. 

(i)  Poaer  nf  attorney — Cf.  "  MereaMUe  Jet  of  1867,"  a,  3,  and  "Tft*  TriaUa 
and  Exteutor$  Act  of  1897,"  a.  S4. 

a"  ^^' '  ?m  ^*^         ^^*  ^'  "P**"  *^®  application  (o)  of  any  proprietor  to  have  land  of  which 

sammona  he  is  Beized  brought  under  the  provisioiis  of  this  Aot  the  Registrar- 

General  to  abow     ^^i^Bra]  shall  refuse  so  to  do  or  if  such  applicant  shall  be  disBatisfied 

causa  if  ^(il,  tbg  decision  npon  his  application  given  by  the  Master  of  Titles  it 

shall  be  lawful  for  him  to  require  the  Begistrar-Genetal  to  set  forth  in 

writinguoder  his  hand  the  grounds  (6)  of  his  refusal  or  the  grounds  upon 

which  such  decision  was  given  and  such  applicant  may  if  he  think  fit 

at  his  own  costs  summon  the  Begistrar-Oeneral  to  appear  before  the 

Supreme  Court  to  substantiate  and  uphold  the  grounds  of  his  refusal 

or  of  such  decision  as  aforesaid 

and  the  summons  in  every  such  case  shall  be  issued  under  the  hand 
of  a  Judge  of  the  said  Court  at  the  request  of  such  applicant  or  his 
solicitor,  and  shall  be  served  npon  the  Begiatrar- General  dx  dear  days 
at  least  before  the  day  appointed  for  the  hearing 

and  every  such  case  shall  be  heard  by  the  said  Court  upon  motion, 
and  if  any  question  of  fact  shall  arise  upon  the  hearing  the  said  Court 
shall  direct  an  issue  to  be  tried  to  decide  anch  fact  and  it  shall  there- 
upon be  lawful  for  the  said  Court  to  prohibit  the  bringing  of  anch  land 
under  the  provisions  of  this  Act  or  to  order  that  such  land  may  be 
brought  under  the  same  after  the  expiration  of  such  period  of  time  as 
the  said  Court  shall  think  fit  not  exceeding  the  period  limited  by  any 
law  for  the  time  being  in  force  in  the  said  colony  aa  the  period  vrithin 
which  actions  of  ejectment  may  be  brought  and  the  Begistrar-Oeneral 
shall  obey  such  order. 

(a)  Vpon  the  application.— -This  section  applies  only  to  oaaaa  of  applications  to 
bring  land  under  the  Acta,  not  to  attempted  dealings  with  land  onder  the  Acts. 
Contrast  s.  107  □!  the  New  South  Wales  Aot  ol  1662,  vhlch  covers  both  olas»e9  of 
cases ;  also  s.  209  of  the  Victorian  Act  of  1890.  As  to  the  several  modes  of  appeal 
from  the  BegiBtrar,  fee  the  introductory  note  to  a.  II,  mpra,  page  18. 

Beaort  has  been  bsd  to  proceedinga  under  this  section  in  In  re  Eaton  (1  Q.L.J. 
(Snppl.)  9),  ExparU  O'Xtill  (7  Q.L.J- 156). 

The  applioant's  oommon  law  right  to  a  mandamus  seems  to  be  superseded  by  the 
ptovisiQnaotUiiaaeclion;  bat  it  etiU  exists  in  favoni  ol  a  peraou  whg  proposes  a 
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dNllug  nth  Iknd  ondei  Qie  Acts  wbioh  the  Regiitnr  rehues  to  register — t.g.,  a 
moiteage  or  truuter.    R.  v.  RtgittTar-atneTal,  Ex  parte  Roxburgh  (1  6.0.  B.  (Q.) 

m).  Mutual  Atturance  Soeiety  of  Victoria  v.  Regittrar-atneral  (1  Q.LJ.  177), 
McQloM  T.  RegUtrar  of  TUU*  (B  Q.L.J.  182). 

This  is  themora  important  on  EU»iouat  ol  the  provieiona  ol  the  next  section  (i.  , 
38)  with  leg&rd  to  oosta.  The  costs  irbere  t,  muidamnB  ia  granted  may  be  ordered 
loU  paidb;  the  Begistiar,  aa  in  Mutual  Auurana  Society  of  Victoria  t.  Regietrar- 
(iaiend,  uM  nipra. 

It  ma  held  that  the  corresponding  section  (a.  IBS)  of  the  Viatorion  Act  of  1666 
tendered  it  annecessar;  to  obtain  a  mandamna  againat  the  Begiatiar  to  compel  bim 
loisaiie  a  eertiScate  of  title,  becanee  it  the  decision  of  the  Court  is  taToarable  to  tike 
spplicant  a  oeitiflcata  ol  title  shoald  be  iasaed  without  loither  order.  Ex  parte 
PatenoB  {*  A.J.B.  26). 

{b)  Oroutulf.— Under  the  corresponding  aeot[on[B.  IZIoEtheWestAostrallan  Actof 
1871  it  waa  held  that  the  Commissioner  ia  not  bound  to  issae  a  certificate  of  title 
merEl;  b;  reason  of  the  isaae  of  the  presoilbed  notices  and  the  non-appearanoe  of  a 
dieat  Snob  notices  may  prodnoe  information,  and  the  Commiasioner.  In  oodbo- 
qoence  thereof,  or  of  rs-conaideration,  has  a  diacretion  to  refose,  snbjeot  to  the 
opinion  of  theCourt  ander  the  aeotion.  tannin?  t.  Comtiduianer  of  Titlei  (IS  App. 
Cu.  IdS).     See  note  Caveat  to  SB.  19,  20,  eupra. 

It  baa  also  been  held  that  the  Begistrar  need  not  iaaae  a  oeiUfioate  ol  title  antil 
the  stamp  dnty  had  been  paid  on  a  conveyance  by  the  applicant  to  his  pnrchaaer, 
iawhoeenama  the  oartificate  of  title  nas  to  beissned.  Ex  parte  Cliitold  (0  N.S.W, 
LR.  (CX.)  176). 

The  Kegiatr&r  cannot  relate  to  receive  relevant  evidence.  Ex  parte  O'Neia  (7 
4I1.J.  IBS).  Ex  parte  Roaan  {Q  V.L.B.  (L.)  286,5  A.L.T.  87).  £f  parte  Samillon 
(3  8.C.B.  (N.a.W.)31I). 

He  will  be  aapported  by  the  Oonit  in  ret osing  to  iaaae  a  certificate  ot  title  ontil  a 
diipaled  question  ot  title  can  be  tried,  altbougb  no  caveat  has  been  reoeived,  it  the 
molt  ot  the  BOtioa  might  be  to  endanger  the  Asauranoe  Fnnd.  In  re  IfeJton 
BrtOiin  (N.Z.LJt.  5  B.C.  111). 

28.  Upon  U17  snch  motion  as  aforesaid  it  shall  be  lawful  for  the  3S  Vic.  No.  14. 

Begistmr-General  or  for  any  person  interested  in  any  land  tonehing  or  argoed  by 

conceniing  the  title  to  -which  Buoh  motion  shall  be  made  by  himself  or  counsel. 

hia  ooiinBel  to  argue  the  same  before  the  said  Court  and  all  expeneea  (a)  borne  by 

attendant  upon  any  of  the  matters  or  proceedings  aforesaid  shall  be  *^™' 
borne  and  paid  by  the  pereon  requiring  such  land  to  be  bronght  nndec 
the  proYisions  of  this  Act. 

(a)  AUexpentei. — This  Is  a  very  harab  provision,  and  aeemscalcnlated  to  hamper 
in  spplieant  unduly  and  in  a  manner  contrary  to  natural  juatiee.  The  Dorrsspond- 
ing  pravi^ona  ot  the  Acts  mentioned  in  the  note  to  the  preceding  aection  enact  that 
tha  Repatrar  ia  to  be  liable  to  pay  ooatfl  il  there  were  "no  probable  gronnda"  tor 
his  refuaal.  The  present  section  makes  the  applicant  liable  to  pay  the  Begiatrai'a 
oorts,  even  where  his  refusal  is  groandleaa  and  the  applicant  is  properly  diasatisfied 
with  his  decision.  In  Ex  parU  O'HeUl  (7  Q.L.J.  155),  the  Crown  waived  their  right 
to  eosta,  bat  certain  parties  who  intervened  obtained  an  order  lor  their  COsta 
igaintt  the  applicant. 
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29.  It  shall  be  lawful  for  any  applicant  to  withdraw  his  applio&tion 
at  anj  time  prior  to  the  issning  of  a  certificate  of  title  and  the  B^ia- 
trar-General  shall  in  such  case  upon  reqnest  (a)  in  writing  signed  bj 
BQch  applicant  return  to  him  the  abstract  and  all  instraments  of  title 
^posited  by  him  (b)  for  the  purpose  of  supporting  his  application. 

(a)  Stquat.—AM  to  the  neoosBitf  tot  inteceBted  peraona  joining  in  the  witltdnwil, 
la  B.  9  ot  the  Aot  ot  1877,  infra. 

(b)  DepotiUd  by  Mm-See  s.  17  ot  the  Prinoipil  Aot,  mpra,  page  26. 

9.  It  shall  not  be  lawful  for  any  applicant  to  withdraw  or  materiallf 
alter  his  application  without  the  consent  of  every  person  who  would 
in  the  event  of  such  application  being  granted  be  entitled  to  a  eertiS* 
cate  of  title  on  such  application. 

Such  oonsent  shall  be  evidenced  by  an  endorsement  upon  the  request 
mentioned  in  section  twenty-nine  of  the  Principal  Act  (a)  signed  by 
such  person  or  his  solicitor. 

fa)  Vide  B.  29  ot  the  Frinoipal  Act,  mpra, 

SO.  Upon  issuing  a  certificate  of  title  bringing  land  under  the  pro- 
visions of  this  Act  the  Begistrar-Oeneral  shall  stamp  as  cancelled  and 
lotain  in  hia  office  every  instrument  of  title  (a)  deposited  by  the  pro- 
prietor when  making  bis  application. 

Provided  (b)  that  if  any  such  instrument  shall  relate  to  or  include 
any  property  whether  personal  or  real  other  than  the  land  included  in 
Buch  certifioate  of  title  then  the  Eegistrar- General  shall  endorse  thete- 
on  a  memorandum  cancelling  the  same  in  so  far  only  as  relates  to  the 
land  included  in  such  certificate  of  title  and  shall  return  such  instm- 
ment  to  the  proprietor  otherwise  he  shall  retain  the  same  in  his  office. 

Provided  also  (c)  that  the  powers  or  authorities  of  the  husband  of 
any  married  woman  or  of  the  guardian  or  committee  of  any  minor 
lunatic  or  person  of  unsound  mind  shall  in  no  wise  be  altered  or 
abridged  in  consequence  of  the  issuing  of  any  certificate  of  title  in  the 
name  of  such  married  woman  minor  lunatic  or  person  of  unsoood 
mind. 

(a)  Every  iiutrummt  of  title. — The  main  object  ot  this  Boation  Js  to  pterent  land 
brought  under  the  Aot  from  beiiiR  fraudulently  deiilt  with  by  the  owner  or  eome 
other  person  m  it  it  were  still  under  the  general  Uw,  as  happened  in  the  oase  of 
Oakden  v.  QibbM  (8  V.L.a  (L.)  3B0),  where  the  Begistrar  had  negleoted  to  maka 
the  neoeaeary  endorsement. 

The  aarresponding  enaotmenta  in  New  Sooth  Wales  and  Motoria  prooeed  to 
provide  that  the  oancellad  Instramenta  cannot  be  inspeoted  without  the  ooiuenl  of 
the  applicant  or  a  jadioial  order.  In  the  above  section  thia  provialon  is  omitted, 
bnt  a  similar  enactment  will  be  found  in  a.  46,  poit.  For  the  praotioe  onder  the 
Victorian  and  New  Sooth  Wales  Aeta  respectively,  tet  Expartt  Morgan,  Slack  i. 
Winda-  (4  AJ.B.  117),  Fiiher  v.  Stuart  (7  A.L.T.  4fi),  and  /i»  ™  Seatk  (U 
W.N.  (N.B.W.)  108).  See  also  Wimam  V.  OaUU  (7  H.Z.I.3.  14^  ondn  a.  28 
ot  the  N«w  ^ealoqd  Aot  of  1685. 
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(t)  PTvMtd.—The  flnt  proviao  puts  th«  appUouit  in  a  pOEiUon  uutlagons  to  that 
g(  ■  TMidoT  of  land  "  ander  the  old  iTstem,"  who  ia  iJlomd  to  cetun  the  title  d«edB 
nUfing  partly  to  laode  otber  than  the  lands  sold  bj  him.  He  iunall7  ooTsnaDta  to 
prodnoe  Noh  d«edfl  wbanerer  they  may  be  required  b;  the  pnrohoser  tor  the  pm- 
poee  of  proving  hii  title.  But  when  a  certificate  □(  title  is  issned  there  is  no  neoes- 
■il7,  Ki  tar  as  the  land  npreMoted  by  it  ia  oonoemed,  to  preaene  the  euller  title 
deeds  for  irhieh  it  is  sabetitnted. 

{e)  Promded  dIm.— The  second  proviao  is  a  very  olnnuy  addition  to  the  seotton. 
Tba  remit  ot  it  appears  to  be  that  the  rights  ol  hnebands  and  aommlttees  are 
peserred,  thoogh  not  noted  as  eaamnbranoeB  on  the  oertifleate  ot  title.  Set  note  to 
9.  a,  n0u.  A  ease  dedded  under  this  proviao  is  Qri-nith  v..  Seott,  Daiatoa  and 
Sanntrt  (4  QXJ.  67).  Bat  it  mnat  now  (qva  hosband  and  wife)  be  taken 
aabjeot  to  the  provisions  ot  "  The  ISarritd  Wotnen't  Propvrty  Aet  1890."  St»  note 
"  ManUd  Women,"  to  s.  1,  tupro,  page  S. 

Aa  to  InfMtta,  «e«  note,  Jnfanu,  to  i.  1,  mpra,  page  S ;  a«  to  lanatios,  tee  Inter- 
pretation ClanBe  and  note  Lvnatic  thereto,  ntpra,  page  6. 

81.  Incase  aa;  perBon  applying  to  have  land  brought  nndei  tbe  certiflii'ate  of 
provisions  of  thie  Act  or  any  person  (a)  to  whom  any  suoii  applicant  may  *"'*  ^  i  dne^Ld 
have  directed  »  certificate  of  title  to  be  isaued  shall  die  in  tlie  interval  applicant, 
between  the  date  of  the  application  and  the  date  appointed  for  the  nrt^taSered 
oartificate  of  title  to  issue  the  certificate  of  title  shall  be  isaned  in  the  ^^  thereby, 
name  of  aooh  applicant  or  in  the  name  of  the  person  to  whom  he  may 
have  dizeoted  it  to  be  isaned  as  the  oase  may  require  and  the  land  shall 
dsTolve  in  the  same  manner  aa  if  the  certificate  of  title  had  been 
imied  prior  to  the  death  of  such  applicant  or  person  so  named  by  him. 

This  provision,  which  la  oommon  to  all  the  doloniea  {eee  Comparative  Tables), 
lu)  been  imitated  in  Qneensland  by  a  similar  one  dealing  with  the  iasae  ol 
deeds  of  grant  and  leaaes  ol  Crown  lands  in  the  namsa  ot  deoeased  peraoua, 
contained  in  "  The  OranU  and  Leaia  to  Deetaied  Pereona  Aet  of  1S84,"  iS  Via. 
Ho.  9  [F.  A  W.,  p.  9147),  the  preamble  to  whioh  reoites  aa  the  ruuon  d'  itn  ot  the 
wantment  the  fact  that  "great  Inooavenienos  ia  oaaasioned  by  reason  that  soch 
ptnona  have  disposed  of  the  land  by  will  to  several  persons  or  tor  snooessive 
Mtitas,  or  that  the  beneflolid  interest  in  tile  land  otherwiae  pasaaa  to  aeveral 
penona  in  anoh  manner  that  a  deed  of  grant  or  lease  cannot  conteniently  be  isaned 
to  all  the  penona  entiUed  to  It,  and  it  is  expedient  to  malie  provision  tor  remedying 
neh  ineonvenienoe. " 

Thtie  ia  alio  a  similar  provision  In  oase  ot  tlie  deaths  ot  transferees,  etc.,  before 
ngistratiOD  of  the  Instrnment  nndec  whloh-they  are  entitled,  eontained  in  s.  49  ot 
UuictotlST?,  ifVVa. 

(a)  Aufi  perwn,  dtc—Stt  Prindpal  Aet,  s.  18,  tupra,  page  37. 

RBamra^TiDx  ;   lis  Mods  akd  Effzotb. 
8S.  The  Registrar-General  (a)  shall  keep  a  boob  to  be  called  the  2fi  Tic,  No.  14. 
"Blister  Book,"  and  shaU  enter  therein  the  dupUoates  (6)  of  all  It^e^tokeep 
gnntt  (<;)  and  of  all  certificates  of  title  (d)  and  shall  record  thereon  register  book, 
the  partioslors  of  all  instrmnents  (e)  ofTecting  the  land  included  under 
n^  8D^  grant  or  certificate  of  title  distinct  and  apart. 
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(a)  SegUtraT-atneral.— flow  Eeffstrar of  TitlsB.— S«  Aot  at  1B84 (48 Vic, No.  4), 
n^ira,  page  19.  Since  the  establiBhment  of  local  reg^Btriea  onder  the  Act  of  1SS7  (61 
Tic. ,  No.  3),  tujira,  page  13,  the  Local  Depnty  Begiatrara  keep  the  BeglateT  Booka  tor 
theii  regpeotive  dlatriota  at  BocUujnpton  and  TovnsyiUe  cespecUfelj.  Whenerec  a 
new  portion  of  land  is  made  aubjeot  (o  the  Aota  a  na«  toUom  is  added  to  tho  Begister 
Book  ot  the  dlstriot  mthin  whioh  the  land  ia  aitoated.  Uiitil  a  portion  ot  land  ii 
BQbjeot  to  the  Aota  Ibeie  la.  fud  that  portion  of  land,  no  Be^ater  Book.  See 
Biehard*  v.  Oadnum  [17  V.L.a  208,  U  A.L.T.  194). 

(b)  DupHeata.—Tbisao  dnplioates  ore,  before  any  tranaaotionB  take  place  affecting 
the  land,  exact  foe  limiUi,  and  should  alwaTS  remain  so,  the  copy  issned  to  the 
proprietor  bdng  bronght  from  time  to  time  into  oonformity  vith  ths  cop;  embodied 
in  the  register.  It  is  osnal  lor  the  Begiatrat  to  iasist  on  ths  prodnction  of  the 
ontatanding  copy  before  procsBding  to  tegiBber  an;  tranaBCtion,  bnt  ha  ma;,  iiy 
virtiw  of  the  powers  given  him  b;  s.  95,  ir^ra,  diapense  with  its  prodootion  under 


In  mmmoa  v.  Brown  (1  V3.  (L.)  86.  1  A.  J.B.  88),  it  wm  held  that  the  oerti- 
fieate  ot  title,  whloh  is  oonoluaiTe  evidenoe  of  title  under  s.  47  of  the  Tlotoiian  Act 
of  1866  (oortespondlng  with  s.  83,  infra).  Is  ti:ie  oertifloate  of  title  ret^ned  bf 
the  Beg^trar,  and  bound  up  in  the  Begiatrar  Book ;  and  that  the  daplioate  oertifi- 
oate  of  tiUe  held  by  the  proprietor  is  only  primd  /acU  eridenee.  Bnt  in  Brodjr  t. 
Bradjf  (S  B.A.L.B.  319),  Qwynne  J.  (at  p.  3S6)  said  that  it  was  not  dear,  in  oaae 
of  a  varianoe  between  the  two  oertifioatea  of  tiUe,  whioh  would  prevail.  See  alio 
Ettenhank  t.  The  Queen  (4  A.  J.B.  132),  in  whioh  oaae  it  was  decided  that  both 
copiaa  were  to  be  deemed  originals  tor  all  probative  pnrpoaea. 

(e)  Grant!. — WheneTer  land  is  alienated  from  the  Grown  In  tee-simple,  dnplioate 
Crown  grants  are  signed  by  the  Ooremor  and  sealed  under  the  Qreat  Seal  ol  the 
oolony.  One  oopy  is  embodied  in  theBeglster  Book  of  the  distriot  in  whioh  the  land 
ia  aitnated,  and  tomis  a  new  tolinm ;  the  other  ia  isaced  to  the  tsgistered  proprietor, 
(d)  C«TtiiIeaCei  a/ tlEle.— Whenever  land  previoualy  nnder  "the  old  system"  Is 
bronght  nnder  the  Act,  dnplioate  oertifloatea  of  title  are  aigued  and  sealed  by  the 
Begistrar.  One  oopy  is  embodied  in  the  Begjster  Book  ot  the  distriot  in  which 
the  land  Is  litnated,  and  forms  a  new  tolinm ;  the  other  is  issiied  to  the  registered 
proprietor.    5m  s.  33,  ii^fra. 

(t)  ImtrunmU. — Instromenti — ».g.,  transters  ot  land,  mortgages,  eta —  are 
deemed  to  be  registered,  and  therefore  to  paas  the  Ic^  estate  intended  to  be 
•ODTeyed  thereby,  aa  aoon  as  a  memorial  ot  the  inBtrument  Is  entered  npon  the 
tolinm  of  the  Begiater  Book.  i?m  a.  84.  irifra.  The;  are  not  documents  nndat 
seal,  with  the  ezoepUon  ot  the  power  ot  attorney  and  regiatration  abstract  in  forms 
L  and  M  ot  the  Schedule  to  the  Ptinoipal  Acta  leapeotively,  and  the  transfer  and 
charge  in  Form  T  at  the  Schedule  to  the  Act  ot  1877 ;  bat  they  have,  nevertheleas, 
the  effect  ot  docnmente  nnder  seal.    Ste  e.  35,  inf\ra,  and  notea  thereto. 

25  Tic,  Ho.  14.  88>  Every  certificate  of  title  shall  be  in  duplicate  (a)  and  in  the 
HU^to  b^"'  fonn  C  of  the  Schedule  hereto  and  the  Regiatrar-General  ahall  note 
du^cate,  and  to  thereoD  in  sach  manner  as  to  pieserve  their  priorit3r  (A)  the  particulan 
re^ater.  °^  ^  uneatiBfled  mor^agea  (b)  or  other  encumbrances  (c)  and  ot 

[Sohedole  0]  every  lease  rent  chaise  or  term  ol  years  or  outstanding  estate  or  in- 
terest whatsoever  afi'ectiiig  such  land  whioh  ma;  have  been]  registered 
[d)  or  of  which  he  may  have  notice  and  if  euoh  certificate  be  issued 
to  a  minor  or  to  a  person  otherwise  under  disabilities  («)  he  shall  state 
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the  age  of  euoh  minor  or  the  n&tnre  of  the  disability  bo  far  as  known 
to  Mm  and  shall  oaose  one  of  each  oorti£oates  of  title  to  be  bound  np 
in  the  regiatet  book  and  shall  deliver  the  other  to  the  person  entitled 
to  the  land  described  in  soch  oertifioate 

and  eveiy  certificate  of  title  duly  authentioated  under  the  band 
and  seal  of  the  Begietrar- General  shall  be  received  in  all  Courts  of 
Joatice  as  evidence  of  the  particulars  (f)  therein  set  forth  and  of  their 
being  entered  in  the  register  book  (p)  and  shall  be  conclusive  evidence 
(A)  that  the  pers(m  named  in  such  certificate  of  title  or  in  any  entry 
thereon  ae  seiaed  of  or  as  taking  estate  or  interest  in  the  land  therein 
described  is  seised  or  poBseesed  of  snch  land  for  the  estate  or  interest 
therein  specified  and  that  the  property  comprised  in  such  certificate  of 
title  has  been  duly  bronght  under  the  provisions  of  this  Act 

and  no  certificate  of  title  shall  be  impeached  or  defeasible  on  the 
ground  o(  want  of  notice  or  of  ineufScient  notice  of  the  application  to 
bring  the  land  therein  described  under  the  provisions  of  this  Act  or  on 
aocount  of  any  error  omission  or  informality  in  such  application  or  in 
the  proceedings  pursuant  thereto  by  the  Master  of  Titles  or  by  the 
Begistrar-  General . 

(a)  I>uplUaU.—8ee  note  [b]  to  i.  S3,  mtpro.  Transtsra  Deed  not  be,  and  larelj 
tn,  in  dapUoate,  and  leswa  may  be  in  triplieate.    S««  Act  of  1877,  s.  16. 

(A)  Prioritji—Xortgaga.—'Ptioilij  in  ntaiaei  bythsenenmbmuMfl  being  noted  in 
proper  order  as  enonmbraDaeB,  bnt  the  tigbta  of  the  Mummbianaer  aia  not  eitanded 
bj  the  land  being  bronght  under  the  AeL  Tbna  it  luu  been  held  tbftt  where  lands 
sahjeot  to  a  mortgage  ate  bronght  nndei  the  Aot  the  mortgagee  is  not  entitled  to 
the  additional  oi  anperior  rights  given  to  mortgagees  whose  interest  is  notified  by  a 
memorial  (fee  e.  M]  nnder  the  Act,  inoloding  (Id  Victoria)  the  right  to  obtain  tora- 
oiaaiie  vithont  an  action  on  application  to  the  Conuniuioner  under  s.  139  of  the 
let  of  1890.     in  re  Siaith  [16  A.L.I.  8G). 

(e)  BttaoHbrtuiea — Stt  note  to  "  Enonmbranoe "  in  Interpretation  ClaaM, 
Plinnlpal  Act,  s.  8,  mpra,  f*gB  B.   BeservatiODs  in  the  Grown  grant  are  inolnded. 

(d)  WJHek  may  have  been  regitlered. — As  the  Beolion  apparently  includes  the  fint 
iMoe  of  certifioatee  of  title  alter  the  land  has  been  brought  under  the  Act,  these 
words  probably  oomprise  registration  nnder  the  Deeds  Begistratlon  Act,  which  gives 
friorit;  to  registered  instmrnents  orer  InEtnunente  not  registered.  Stt  T  Vie.,  No. 
IS,  s.  11  (P.  ft  W.,  page  9139). 

(e)  To  a  minor  or  to  a  penon  otA^rvtH  vadrr  duabiUtUi,  —Where  the  oertificate  of 
ttls  Is  not  in  the  name  of  the  minor  or  person  under  disabilities,  bat  in  that  of  a 
tmslee  for  him,  the  Begistrar  oan  enter  a  oareat  (which  does  not  lapse)  for  the 
pcoteetion  ol  the  minor  or  j^erson  under  dlsabilitr.  Bee  s.  11  (6),  lupra,  page  30. 
It  is  oiDal  to  retain  in  the  Beal  Property  Offloe  a  certificate  of  titie  in  the  name  of  a 
minor  nntil  he  attains  his  majority. 

Where  a  minor  eiocntee  a  transfer  or  other  inatroment  tn  tavotu  of  another 
penoD  tbe  instrument  appears  as  between  the  parties  to  the  transaction  to  need 
ooo£rmation  by  the  minor  when  he  attains  his  majority — [Hall  t.  Lodtr  (7 
M.B.W.L.B.  (Eq.)  44).  Bat  U  a  third  persou  deal  with  tbe  registered  proprietor  bond 
flit  tor  Talne,  he  would  be  jiroteoted  by  virtiM  of  the  provisloua  of  s.  186.  Stt 
tlio  a  109  and  notei  tbweto. 
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Semble,  U  the  Begistrar  ttila  to  note  diEabilitiM,  m  provided  b;  this  uaUoa,  U  ii 
an  "  omlMion,  miateke,  or  mUfeMaiiM  "  vithio  the  me&niiig  ot  s.  128,  Kod  loM 
ooofl^ned  thereby  will  be  oompenuted  foi  oat  ot  the  Awonuiee  Fund. 

(f)  PartiMlon.— It  will  be  Been  on  nttnnot  to  Form  0  of  the  sobedole  that  the 
particnlan  get  forth  in  the  oertiflMte  of  title  are  (1)  the  name  and  dercription  et 
the  registered  proprietor  of  (belaud;  (!Q  fit  he  hu  obtained  the  land  by  truuter,)  a 
referenoe  to  the  meroorandnm  of  transfer ;  (3)  the  natora  ot  the  estate — whether 
fee  dmple,  tee  tail,  or  eitete  tor  lite ;  (4)  the  paroela ;  (S)  the  date  ot  Uie  oiiginsl 
grant ;  {$)  an  endorsement  showing  the  enoambnnoM  to  whioh  the  land  ta  nibjeet. 

(g)  Entered  in  the  BegUter  Book.~Bat  there  may  be  entries  in  the  Begister  Book 
Vhlflh  do  not  appear  on  thednplleate  eertiiioate  of  title  (oc  deed  of  grant}— <.f.,  where 
traDHotions  have  taken  plaoe  and  the  Registrar  has  dispmsed  with  the  prodnotica 
of  the  oertifioate  ot  title  tmdsr  s.  36. 

{h)  CoTusluiive  emdenee.— Season  7  of  the  Pnnoipal  Aet  (tupra,  paga  llj  dealt 
generallj  with  the  admissibility  in  srldenoe  of  dooatnenta  pnrportuig  to  be  sealed 
or  signed  bj  the  Begistrar ;  8.  45  ot  (he  Prinoipal  Act  enacts  that  inBtromsnls 
endoTsed  b;  (he  Beglstrar  shall  be  oonolneiTe  evidenoe  ot  the  partioulars  contained 
therein ;  and  s.  123  makes  certified  oopi^  of  n^atered  instruments  prim&  faeit 
proof  of  the  oontenta  thereof. 

It  should  be  noticed  that  the  present  seotlon  deals  solslf  with  oertifloates 
ot  title,  whioh  are  issued  when  land  is  brought  under  the  Act  or  after  a 
transfer  of  land  nnder  the  Act.  It  says  nothing  about  deeds  of  grant  issued  hi 
aooordanoe  with  e.  IC,  npra.  In  Alma  ConioU  Q.ll.  Go.  t.  JInia  Extended  Oo, 
{i  'A.J.B.  190)  it  was  stated  that  a  oertifioate  ot  title  is  more  efSeaoioua  than  a 
Crown  grant.  But  both  are  the  insignia  ot  "  registered  proprietors."  The 
omission  of  any  referenoe  to  a  Crown  grant  is  even  more  striking  In  s.  96,  inj^t. 
See  also  as.  34,  4B,inJi^,  as  to  the  evidenoe  afforded  by  a  grant  or  certificate  oltitla 
or  other  instrument,  and  notes  to  b.  44  ahowing  the  geoeral  rule  that  the  title 
of  a  roistered  proprietor  is  paramomit  and  the  eioepUoos  to  saoh  rale.  In 
TTittiiuon  V.  Brown  (1  T.B.  (L.)  86,  1  A.J.B.  88),  it  was  held  that  tiie  oeitiflcate 
ot  tiUe,  which  is  oDnclnalTs  evidence  of  titie  under  s.  47  ot  the  Ylotoclan  Act  (rf 
1866  (oorresponding  with  this  sestiou),  is  the  oertiflcate  of  title  rettuned  b;  tbe 
Bsgiatrar  and  bonnd  up  In  the  Blister  Book,  and  that  the  daplioats  eertifloate  ot 
titis  held  bj  the  proprietor  is  onlj  primd  fatie  evidenoe.  But  in  Bradj/  t.  Bradf 
(8B.A.L.B.  819),  Owyime  J.  said  that  it  wss  not  clear  in  ease  ot  a  varianoe  between 
the  two  oertifloates  of  title  whioh  would  preraU.  Bee  also  Ettertlunk  t.  The 
QuMn  (i  A.J.R.  ISi). 

In  an  action  ot  ejectment  where  the  pl^ntiS  prodoeed  a  oertiflcate  of  title  a* 
evidence  ot  his  titie  it  was  held  that  he  need  not  prove  possession  by  the  defendant 
VaUerue  v.  Condon  (3  V.L.B.  (L.)  68). 

Although  the  certificate  ot  title  is  conclusive  evidenoe  lA  titie,  yet,  it  tbe  registered 
proprietor  chooses  to  go  behind  it  and  prodnoee  evidenoe  whioh  shows  that  he  was 
not  entitied  to  be  registered,  he  will  be  nonauited  in  an  action  ot  ejeetment  Miller 
V.  JlfoPCHy  (3T.B.  (L.)89).  Whereon  a  subaequent  trial  the  plaintiff  relied  on 
the  eeitiflcate  ot  title  alone,  it  was  held  that  he  oould  not  be  nonsnilad.  MUUr  t 
UoToey  (a  VJl.  <L.)  198,  9  A J.B.  lit!). 

It  was  held  ui  AUm  Contois  Q.M.  Co.  v.  Abna  Extended  Co.  (4  A.  J3.  190)  that 
on  (he  question  of  parcels  the  eertifloate  of  title  is  incontrovertible.  In  SmaU  t. 
aten  (6  Y.L.B.  (L.)  IM),  on  (he  other  hand,  Stephen  J.  is  repor(ed  to  have  said : 
"  The  oertifioate  ot  titie  is  nwrelj  an  externa  ot  tbe  prior  Utle ;  it  is  no&iBg  on  the 
question  ot  parcels." 
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Ai  to  whothoT  the  Grown  U  boond  bj  the  prorliioiu  ot  Uw  Acta,  ite  note  (b) 
Tki  Omni  to  ■■  U,  infra. 

CuBi  on  oonelnsiTe  oSeot  of  the  oertifioate  at  title  ue  ooUeoted  in  the  Digwt, 
Coll.  63  tt  wg. ;  ouea  on  eTldenca,  in  Ooia.  95-98 ;  and  0M«a  on  detinne  of  the 
eartifioate  ol  title,  in  Col.  86. 

34.  Every  land  grant  and  certificate  of  title  (a)  shall  be  deemed  and  26  Via.,  Ko.  14. 
taken  to  be  registered  under  the  pramions  and  foe  the  purposes  of  this  oertifleatea  of 
Act  so  soon  as  the  same  shall  have  been  marked  "by  the  Registrar-  ^'^  "^'^^a 
Gsneral  with  the  foho  and  the  volame  appertaining  to  it  in  the  register  in  register  book, 
book  and  ever;  memorandum  of  transfer  or  other  instroment  {b)  pur- 
porting to  transfer  or  in  any  way  to  afieot  land  onder  the  provisions 
of  this  Act  shall  be  deemed  to  be  so  registered  as  soon  aa  a  memorial 
thereof  shall  have  been  eDtered  in  the  register  book  upon  the  folium 
constituted  by  the  existing  grant  or  certificate  of  title  of  such  land  and 
every  such  memorial  shall  etate  the  day  and  hour  of  the  produotioD  (e) 
for  the  purpose  of  registration  of  the  instrument  to  which  it  relates  and 
ahall  contain  such  other  particulars  as  the  Registrar-General  may 
direct  and  shall  be  signed  by  the  Begistrar-QeQerol 

and  the  person  named  in  any  grant  certificate  of  title  or  other 
instrumeat  so  registered  as  seised  of  or  taking  any  estate  or  interest 
shall  be  deemed  (fi)  to  be  the  registered  proprietor  (e)  thereof 

(■;  arantorttrtifleat«oftia«.—Onata  {issued  &fter  airt  Deoember,  1S61),  and 
ttrtifiaatas  of  title  are  deemed  to  be  registeied  when  they  become  identifiid  b; 
ntoenoe  aa  herein  prescribed  with  their  duplicates  in  the  Begiatei  Book. 

(i)  Itutrtanait. — Bvery  instrument  dealing  with  land  undeltfae  Act  is  deemed  to 
ba  regiBt«r«d  as  soon  as  a  memorial  ot  the  instmmsnt  is  entered,  opon  the  proper 
Mmn  in  the  Begistsr  Book.  As  soon  as  the  memorial  is  entered  the  registration 
ot  the  instmment  dates  back  to  the  time  when  the  inBtmment  wbb  prodnoad  tor 
repstntion  (a.  U  of  the  Aoi  ot  1877). 

(c)  ProJuetton.— Priority  over  oonflioting  iDBtmmeQts  may  be  seeored  b;  earlier 
fTodnction  ot  an  Initmment  to  the  Begistrar  for  the  purpose  of  regiBtmtioQ  (Act  ol 
1ST7,  SI.  19,  14,  Ifi). 

(d)  SMall  be  deemed. — 5w  further  as  to  the  eyldenoe  famished  by  a  eert\lleatt  tf 
StU,  note  (b)  to  s.  M,  inpr*. 

(e)  BtfUter«4  propnttor.—'SoT  definition  of  proprietor,  tu  Interpretation  Claosa. 
It  should  be  notioed  that  the  term  inolndes  the  owner  ot  "any  estate  or  interest," 
wd  is  not  OMifined  to  a  holder  ot  a  giant  or  certificate  ot  title. 

"Baglstered  proprietor  "  and  "registered  as  proprietor  "  may  not  be  ^^onymons 
tarns.     Mtrry  y.  AJSJ.  focMty  (B.OB.,  ZndAngost.  1872,  reported  in  3  S.O.B. 

m-) 

12.  Subject  to  the  proviso  next  beieinaftet- contained  all  instruments  ii '^c,  No.  IS. 
(a)  shall  be  registered  in  the  order  in  which  the  same  shall  be  pro-  ^^^|^c^ 
dneed  to  the  Begistrar-Qeneral  for  that  purpose  and  all  instruments   ' 
registered  in  respect  of  or  affecting  the  same  estate  (i>)  interest  or  security 
shall  notwithstanding  any  express  implied  or  constructive  notice  be 
entitled  to  priority  one  over  the  other  according  to  the  dates  of  the 
produetiion  of  such  instruments  to  the  Registrar-Qeneral  for  registra- 
tion tnd  not  acoording  to  the  dates  of  such  instruments. 


41  Via.,  No.  IS. 
luBtroment  to 
take  effect  from 
dateotproductloi 
lot  registrktioa. 


35  Tie.,  No.  14. 

Upon  entr7  of 

ptvrtienlara 

inBtrument 

deemed  to  be 

part  ol  register 

book. 

[Sohednle.] 
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For  the  purpose  of  detorminmg  anoh  priorities  the  Registrar- 
Oeneial  shall  eadoree  on  every  instrunient  registered  bj  him  the  daj 
and  horn  of  the  prodaotion  of  aaah  instrument  for  registration 

Provided  that  if  any  instmment  shall  be  produced  to  the  Begis- 
trar-Oeneral  for  regiBtration  which  cannot  be  registered  in  consequence 
of  the  son -production  of  the  instruments  of  title  relating  to  the  estate 
or  interest  or  eeourit;  proposed  to  be  dealt  with  and  before  the 
registration  thereof  any  other  instrument  executed  by  the  same 
proprietor  or  owner  and  purporting  to  transfer  or  otherwise  deal  with 
the  same  estate  or  interest  or  the  same  security  Bball  be  produced  to 
the  Begistrar-General  for  registration  and  shall  be  accompanied  by  the 
instntmenta  of  title  he  shall  first  register  (c)  that  instrument  which 
shall  be  produced  by  the  person  producing  to  him  the  instrumeiits  of 
title  relating  to  the  estate  or  interest  or  security  proposed  to  be  dealt 
with. 

(a)  InitrumMU. — See  aote  "  Ittstniment"  to  m.  8  ind  48  ol  the  Priodpal  Aet, 
Bad  the  oaoai  In  re  Skinner  and  LitlU  t.  Dardio'  there  quoted. 

A  (MTeat  agunet  dealings,  and  pregamabt;  also  a  caveat  against  an  appUoaUiHi, 
U  an  "  tutmnient."  (In  re  Seanlan,  8  Q.L.J.  4S).  Bo  is  a  writ  ot  fi.  fa.  (In  rt 
Deant,  9  Q.L  J.  106).  A  tranemUaion  purporting  to  be  made  ondei  a  lorwgn 
iusolTenc;  It  not  an  "iiutrDment."     [Ex parU  Bettk,  UN.ZXJt.  129). 

(b)  The  lame  ataU,  «Ce.— 1  his  provieion  applies  to  the  case  ot  a  oonfliet  Itetvean 
{e.g.)  two  tranafeiB  made  bj  the  eame  registered  proprietor,  or  between  one  made 
by  the  registered  proprietor  and  another  b;  the  sheriff  under  a  writ  ot^.  fa.  Sti 
a.  91.  in/ra,  and  In  reDeane  (9  Q.LJ.  100). 

(e)  Shall  Urtt  regUUr. — Compare  the  eimilar  proTiaion  in  e.  43  ol  the  Prineipal 
Act,  ii\fra.     And  lee  note,  Dotteb  of  Thb  Rhoisikax,  to  s.  11,  tupra,  page  16. 

14.  All  instruments  (a)  when  registered  shall  take  effect  from  the  date 
of  the  production  of  such  instrumente  to  the  Registrar- General  for 
registration  which  date  shall  be  expressed  in  the  certificate  of  title  or 
other  instrument  issued  by  him. 

'  (a)  Inttnimtntt — See  notes  IniEntmcnt  to  Interpretation  Clanee  (s.  B)  and  i.  4B  of 
FrlnoipalAot,  A  writ  ol  A.  fa,  is  an  "  instmment,"  and  takes  effect  from  die  dateot 
production.  Its  binding  eSeot  ceases  after  Uiree  months  from  that  date.  Set  s.  91, 
i^ffa,  and  In  re  Deane  (9.Q.L.J.  106).  A  caveat  against  dealings  with  land  midet 
the  Act  [and  presomably  also  a  caveat  agunst  an  appUoation  to  bring  lands  nnder 
tbeAot)iBan"instrameni"  (Pn- Lille;  C.J.,  Inra  £canlan,3  Q.L.J.,  at  page4fi). 

15.  The  date  of  the  production  of  any  instnunent  to  the  Begistrar- 
Oeneral  for  registration  shall  for  the  purpose  of  registration  he  deemed 
to  be  the  date  of  sneh  instrument. 


6S.  So  soon  as  a  memorial  (a)  thereof  shall  have  been  entered  in 
the  register  book  every  instrument  drawn  in  any  of  the  several  forms 
provided  in  the  Schedule  hereto  or  in  any  form  which  for  the  same 
purpose  may  be  anthorised  as  herein  provided  (6)  shall  for  the  purposes 
of  this  Act  be  deemed  and  taken  to  be  embodied  in  the  register  book 
as  part  and  parcel  thereof  and  any  snoh  instrument  when  so  oon- 
stmctively  embodied  shall  areata  and  impow  the  like  obligations  <m 
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the  pereona  Higning  the  same  and  iot  the  like  period  of  time  aa  if  the 
same  hod  been  sealed  and  daliveied  (e)  and  every  Buch  instrument 
presented  for  registration  ahall  be  in  duplicate  (d)  and  the  Be^trar- 
Generol  npon  registration  thereof  shall  file  one  original  in  his  office 
snd  ahall  deliver  the  other  to  the  person  entitled  thereto 

{a)  MaiuTiai.^8tt  i.  S4,  tupra. 

(h)  At  htrtin  provided. — Set  Prinolpal  Aot,  as.  S,  9,  itymi,  pp.  9,  IS. 

(«)  Sealed  and  deliaered. — Certain  instraniBiitB  are  odtnall;  aader  eetl.  Stt  nota 
IntlmmenU  to  s.  33,  tupra.  "  By  a.  SB  ot  the  Act  an  inBtrament  constiaotivslj 
•B^odwd  is  the  legiater  imposea  the  Uke  obligation!  on  the  pecaoDa  aigning  at  if 
Iha «am« had  been  sealed  and  delivered"  (Lutwjohe  J.,  Merry  t.  A.M.P.  Seeitly, 
B.aB.,  3nd  Aagaat,  1873,  reported  in  3  a.CB  (Q.).) 

BmwheldinfellVT.  fUI«r[lS.A.L.B.  IS)  that  a  registered  transfer  did  not 
opente  aa  an  estoppel  ao  m  to  preTent  Tender  from  showing  noD-payment  ot  the 
pDiehMe-monej  therein  acknowledged  to  have  been  p^d.  Bnt  this  decision  lias 
been  donbted  b;  the  New  South  WiJes  Full  Court  in  jStncIoir  t.  Ownperti  (15 
WJf.  (N.S.W.)  12o). 

In  Flajtagan  T.  £Iad«n  (17  A.L.T.  60, 1  A.L.B.  62),  it  was  held  that  a  transferee 
wu  not  eetopped  from  relying  on  the  real  facts  and  showing  that  the  oonsidaratioD 
br  the  transfer  wu  not  lallj  stated  in  the  instrument. 

Id  BayeM  t.  WiUon  (6  A.L.T.  249)  it  was  held  that  a  mortgage  under  the  Act, 
IbODgh  snlweqnentl;  dlsoharged,  is  not  suffioient  proof  of  the  exaot  smoont  alleged 
to  have  been  paid  si  the  oonsideration  ot  the  mortgage. 

The  Tictorian  Fnll  Court  hsa  decided  that  the  New  South  Wales  ieotlon  corree- 
fonding  to  s.  S5,  ntpra,  does  not  operate  be;ond  the  limits  ol  New  Sonth  Wales, 
sod  tbetefore  a  mortgage  al  land  under  the  Actsin  New  South  Wales  was  not  to  be 
treated  u  a  deed  in  Tiotoria  for  the  puipoae  of  probate  duty.  (In  re  Currie  R.  v. 
CI»ri«,SST.L.B.  324,  21  AI..I.  137,  6  A.L.B.  2S4). 

(<1)  In  dupiieaU.~~Ii  waa  held  under  The  South  Australian  Aet  of  1B61  that  a 
mortgage  oonld  not  be  registered  which  had  not  been  executed  in  duplioale.  (In  re 
Skemtt,  3  8.A.L3.  31).  Bnt  ut  now  as  to  transfers  and  leases,  a.  16  ot  the  Act  of 
len.btfta. 

16.  It  ahall  not  be  neoessary  to  execute  tranafere  (a)  at  an  eatate  41  via.  ho.  IB. 

in  fee-simple  in  lands  under  this  Act  in  duplicate  (6).     Leases  ^c ;  of  T^^.^fers  of 

"  c  \  I  /         (ee-simple  not  in 

lands  enbjeot  to  the  provisions  of  this  Act  maj  be  in  triplicate  {d),         dnpUcate. 

LeMssmay  be 

(a)  Trtaufert.—See  Principal  Act,  s.  4S-S0,  and  the  Aot  ot  1877,  se.  IT  and  38-38.   in  triplioate. 

(I>)  DupltcaU.— Ibis  enactment  is  a  modification  of  s.  BS  ot  the  Principal  Acts. 

(c)  Ltatf.—Se*  Prinsipal  Aot,  se.  62-BS  ;  Act  of  1877,  ss.  11,  18,  Bl. 

fd)  Triplicate.— Oaa  copy  is  required  tor  the  lessor  and  another  (or  the  leasee. 
Time  is  a  Nmtlor  prOTision  in  Victoria  which  iuoludes  mortgages  also.  Su  9.  fi6  ot 
the  Aet  of  1890. 

86.  Whenever  a  certificate  of  title  sfaall  have  been  issued  to  a  pro-  ^  yj^    v.  n 
prietor  in  reapect  of  a  life  estate  or  any  other  estate  leas  than  an  estate  Bamaindermen 
in  fee-aimple  (a)  the  person  entitled  as  remainderman  may  apply  {b)  to  registered 
be  entered  in  the  Begister-book  as  a  remainderman  and  the  Registrar-  **  ""'''' 
Oenwal  shall  thareapon  oanae  the  title  of  anoh  applicant  to  tba  estata 


Coo^^lc 


lonudii  dermftn 
to  be  eodoraed 
on  oerttficate  of 
title. 
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or  iateresti  olaimed  by  him  to  be  inveatigated  and  shall  take  the  direc- 
tion of  the  Master  of  Titles  thereon  and  shall  cause  advertlsemeBts  to 
be  published  in  manner  hereinbefore  directed  for  the  ease  of  brining 
land  under  the  prorisions  ol  this  Act  and  shall  prooeed  to  enter  tb» 
name  of  such  applicant  on  the  register-book  as  remainderman  of  the 
estate  or  interest  to  which  the  (e)  shall  appear  to  be  entitled  unless  a 
caveat  forbidding  such  entry  shall  be  received  by  him  within  the  time 
for  that  purpose  limited  in  euoh  directioii  or  by  any  order  of  the 
Supreme  Court 

and  the  Begistrar-Oeneral  shall  endorse  upon  the  certificate  of 
title  of  such  land  if  produced  to  him  for  that  purpose  a  memorandum 
setting  forth  that  such  applicant  had  been  entered  in  the  register- 
book  as  such  remainderinan  with  the  day  and  hour  in  which  such 
entry  had  been  made 

and  the  Begistrar-General  shall  in  every  snob  case  receive  the 
same  fees  and  payments  excepting  the  sum  payable  to  the  aasoranoe 
fund  fd)  as  are  required  to  be  paid  by  persons  applying  to  bring  land 
under  the  provisions  of  Uua  Act 

(a)  A  life  eitala  or  any  other  tttaU  b«(  EAatt  an  at^t  in  /e«-rfntple.  —  Thli 
poinU  to  th«  eiiEtenoe  of  estateg  tail  under  the  Act  5m  note  "  EitatM  Tail "  to 
t.  I,  mpra,  pa^B  A,  and  AUium  t.  Pttty  (9  Q.L.J.  13S). 

(6)  Jtfay  apply. — Until  the  lite  estate  determines,  the  remalncleTmaii  need  not 
apply.  Upon  it*  determination  lie  oannot  deal  with  his  intenst  until  it  ii  brooght 
nndei  the  Act.     Su  h.  S9,  infra. 

(e)  The  (tic).— Bo  printed  in  GFiuette— a  misprint  for  "  h«." 

(d)  Atturance  Fimd, — Stt  s.  41,  infra. 


26  Vio..  No.  U. 
Bemundernun 
registered  m 
■Doh  prohibited 
from  dealing 
with  estate 

prescribed  in 

thy  Act 

(o)  Provision  not 

to  apply  to 

nnregiatsred 

remainderman. 


SSTlc.No.  11. 
Certificate  of 

title  to  be  issaed 
to  remaindeiman 
as  soon  as  hie 
estate  shell  revert 


87.  Every  remainderman  and  every  person  deriving  through  a 
remainderman  registered  as  such  in  the  register  book  shall  thereafter 
transfer  mortgage  encumber  or  otherwise  deal  with  the  estate  or 
interest  in  respect  to  which  he  is  so  registered  in  manner  and  by  the 
use  of  the  instruments  and  forms  by  this  Act  prescribed  and  not 
otherwise 

and  the  Begistrar-Oeneral  shall  enter  in  the  Register  Book  the 
particulars  of  every  memorandum  of  transfer  bill  of  mortgage  bill  of 
encumbrance  or  other  instrument  duly  executed  by  a  remainderman 
or  person  deriving  through  a  remainderman  in  manner  hereinafter 
directed  for  the  case  of  transfers  mortgages  encumbrances  and  other 
dealings  with  land  under  the  provisions  of  this  Act 
(a)  The  aaoond  part  of  the  ma^inal  note  ^pean  to  be  snperflnona. 

88.  Upon  proof  to  the  satisfaction  of  the  Registrar-General  that  the 
life  estate  or  other  less  estate  than  an  estate  in  fee-simple  in  respect  of 
which  a  certificate  of  title  shall  have  been  issued  is  determined  or  has 
become  vested  in  the  person  entitled  to  the  land  for  the  estate  next  in 
remainder  or  th&t  the  person  to  whom  such  certificate  has  been  issued  . 
or  a  purchaser  is  absolutely  entiUed  to  the  said  land  for  a  present  «tate 
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in  be-8imple  in  posseaaion  it  shall  be  lawful  for  the  Begistrar-Geneial 
to  cancel  the  exiBting  certificate  of  title  of  each  land  and  in  lien  thereof 
to  issue  snoh  new  certificate  of  title  as  the  nature  of  the  case  may 
require  and  the  B^strar- General  shall  in  every  Biudi  case  enter  in  the 
B^fister  Book  and  on  the  certificate  of  title  when  delivered  up  the 
putionlars  by  this  Act  prescribed  to  be  entered  in  the  case  of  oaoceUing 
a  oerdfioate  of  title  consequent  on  a  transfer  or  transmission 

Pnmded  also  that  pTevious  to  iSBuing  any  such  new  certificate  of 
title  the  Begistrar- General  may  require  the  title  of  the  person  claiming 
to  be  entitled  in  remainder  to  be  investigated  and  may  cause  advertise- 
ments to  be  published  as  hereinbefore  directed  in  the  case  of  applioa- 
tiana  for  bringing  land  under  the  provisions  of  this  Act  and  shall 
receive  the  same  fees  and  payments  including  the  sum  payable  to  the 
HSuranoe  fund  as  are  required  to  be  paid  by  persons  applying  to 
brii^  land  under  the  provisions  of  this  Act 

89.  Whenever  the  life  estate  in  any  land  in  respect  to  which  a  oerti-  ^^^^^oJ*" 

ficate  of  title  has  been  ieaued  shall  have  determined  it  shall  sot  be  lemaindermui 

lawful  (a)  for  the  reversioner  or  remainderman  entitled  to  the  next  estate  ]^^^  q^^j 

of  freehold  in  possession  to  transfer  or  otherwise  deal  with  auoh  land  ("""iRht  nnder 

the  provuiouB  of 
until  he  snail  nave  brought  hia  estate  therem  nnder  the  provisions  of  this  Ant. 

this  Act  and'the  death  of  a  tenant  for  life  shall  not  operate  to  defeat 

or  in  any  way  prejudioe  any  lease  mortgage  (b)  or  other  dealing  lawfully 

made  by  snoh  tenant  for  life  and  duly  registered  under  the  proviaionB 

ofthis  Aot 

(a)  It  thtiU  not  ht  Jatpful, — Sw  note  May  apply  to  b.  S6.  mipra. 

tq  Leow,  nu>rtg<^e,  eW.— Under  the  proriBiona  of  "  Tht  StttUd  Land  Att  of  18BC  " 
Ihc  tenant  Iot  life  haa  power  to  lean  or  mortgage  in  the  mumer  preBOtibad  by  that 
Act.  Part  DL  ot  that  Aot  ooQtkins  special  provisions  dealing  with  its  appUoation 
Id  land  nnder  the  Beal  Fropertj  Acts. 

40.  Two  or  more  persons  who  may  be  registered  as  joint  proprietors  25  Tio.,  No.  14. 

of  aneatate  or  interest  in  land  nnder  the  provirions  of  this  Act  shall  be  ^!^^^„joiQt 

deemed  to  be  entitled  to  the  same  as  joint  tenants  and  in  all  oases  proprietoiB  to  be 

,  ,  ,,,,   ,  ,  ,     .  ,      joint  tenanta. 

where  two  or  more  persons  are  entitled  as  tenants  m  common  to  Tenant  in 

undivided  shares  of  or  in  any  land  such  persons  shall  be  bound  to  receive  ooii^on  to 

•"  '^  receive  e»oh  a 

separate    and    distinct    certificates    of    title    or    other    instraments  distinct  cectiflcato 
endsnoing  title  to  such  undivided  shares  ^ 

Thx  Assrainoa  Fmis, 

41.  Upon  the  first  bringing  of  land  under  the  provisions  of  this  Aot  3fi  Tic,  No.  U 
whether  by  the  alienation  thereof  in  fee  from  the  Crown  or  consequent  p^J^to^       " 
npon  the  application  (a)  of  the  proprietor  of  an  estate  of  freehold  as  levied  toi 
hereinbefore  provided  and  also  upon  the  registration  of  the  title  to  any  title. 

land  under  the  provisions  of  this  Aot  derived  throogh  the  will  or  tSohednl*  E] 
intestacy  (6)  of  a  previous  proprietor  there  shall  be  paid  to  the  Begistrac- 
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Oeneral  the  sum  specified  in  the  list  marked  B  in  the  Schedule  hereto 
and  in  the  case  of  land  bronght  under  the  proviaionB  of  this  Act  bj 
ftUenation  of  the  fee  from  the  Ciovia  the  price  paid  for  each  land  ehall 
be  deemed  and  taken  to  be  the  value  thereof  for  the  porpose  of  levying 
Bnoh  Bum  and  in  all  other  cases  as  aforesaid  such  valne  (c)  shall  be  ascer- 
tained by  the  oftth  or  solemn  affirmation  of  the  applicant  or  person 
deriving  snch  land  by  transmission 

Provided  always  that  if  the  BegiBtrai-General  shall  not  be  satisfied 
as  to  the  correctness  of  the  value  so  declared  or  aworn  to  it  shall  be 
lawful  for  him  to  require  snch  applicant  or  person  deriving  such  land 
by  transmission  to  produce  a  certificate  of  the  value  under  the  hand  of 
a  Bwom  appraiser  (d)  which  certificate  shall  be  received  as  conclasive 
evidence  of  the  value  for  the  purpose  aforesaid 

(a)  ApplieaHon. — St£  e».  13,  17,  ntpra.  A  fee  is  &1bd  payable  to  the  AsBontnc* 
Fand  when,  by  the  death  ot  ft  teoaat  for  life,  an  estate  in  reversion  or  remainder 
becomeB  an  estate  in  poBsaasioii.     Ste  i.  8S,  mpra. 

(b)  WiU  or  inUitacs.—See  Bn.  88-S9  ol  the  Principal  Aot,  and  m.  S2-8Sof  tbeAet 
ot  1877,  infra. 

{c)  Value, — The  practioe  in  Queeusluid  is  to  treat  the  valne  as  that  of  the  land 
with  all  impravenieatB.  In  a  cose  of  transmisuon  by  death  under  e.  177  ol  the 
New  ZealsJid  Act  ot  1885  (sinae  amended  by  b.  11  ot  the  Act  ot  1&S9)  it  was  held 
that  the  value  ol  encambrancea  was  to  be  deduated  and  only  the  value  ot  the  estate 
to  the  transmitter  Ehoald  be  considered.     {In  re  Loft,  6  N.Z.I. S.  SSS). 

NoUoe  the  absence  ot  any  provision  tor  giving  an  additional  indemnity  where  the 
the  title  U  imperteet,  ench  as  exists  in  the  Victorian  Aot  (b.  47],  the  Tosmanian  Aet 
(18S6  s.  SO),  and  the  Western  Australian  Act  (a.  45).  Ste  the  cases  ot  In  re  Salter 
(2V.Il.  (L.)  113,  S  A.J.E.7B);  Coker  y.  Sptnct  (2  V.L.B.  (L.)  278};  tad  In  « 
StcaOoK  and  AtUU,  Limited  (20  V.L.B.  308). 

(d\  Appraiin. — Further  proviBiooa  as  to  the  appointment  and  funotions  ot 
appraisers  have  been  introdaoed  by  the  Act  of  1877,  s.  3  {tapra,  page  7),  and  as.  S 
and  7  (infra). 

14.         42.  All  sums  of  money  so  received  as  aforesaid  shall  be  paid  to  the 
Treasurer  of  the  Colony  who  shall  from  time  to  time  invest  the  same 
Government  in  Queensland  Government  securities  together  with  all  interest  and 

**™"  "'  profits  that  may  have  accrued  thereon  to  constitute  an  assurance  fund 

ont  of  which  shall  be  made  good  the  full  amount  awarded  by  any 
verdict  judgment  or  decree  of  CJourt  to  any  person  deprived  (a)  of  any  land 
or  of  any  estate  or  interest  therein  by  bringing  such  land  under  the 
provisions  of  this  Act  or  by  the  issue  of  any  certificate  of  title  or  by  the 
registration  of  any  transmission  transfer  or  other  dealing  with  land 
under  the  provisions  of  this  Act  failing  recovery  from  the  person  who 
derived  benefit  (b)  thereby 

Provided  always  that  in  case  of  the  insufficiency  (<()  ot  such  assurance 
fund  the  full  amount  so  awarded  shall  be  made  good  to  the  pereon 
entitled  thereto  out  of  the  General  Bevenues  ot  the  said  C!olony 


e  invested  in 
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Provided  also  that  do  person  shall  be  entitled  to  be  indemnified  ont 
of  the  said  ABSorance  Fund  or  General  Beveaae  of  the  Colon;  for  any 
loss  occasioned  by  any  breach  of  trust  (d)  or  default  oommitted  by  any 
trustee  goardian  oommittee  of  a  lunatic  or  of  a  person  of  unsouad 
mind  exeoator  administrator  oi  otfaer  person  standing  in  the  relation 
of  trustee  to  any  other  person 

(a)  Pentit  deprived.— 5m  m.  126,  137,  128,  iafra. 

(b)  Penan  toko  dtrived  bnujU.— Sf<  ».  126,  infra. 

(e)  fiutiinei«n«y.— The  AeBoruiaB  Fand  in  this  colony  aocmnulBted  without  any 
itttck  being  made  upon  it  nntil  the  jear  1892.  when  the  BnaoesEfal  action  of 
Qa^tuland  Tnatea  v.  RegMrar  of  Title*  [5  Q.L.J.  46)  VfU  brought. 

{d)  Brtack  of  tnat. — This  ia  in  aceordiknce  with  the  general  prinoiple  of  the 
Aet,  that  tracts  are  not  regiitered  or  reoogniaed.     See  note  to  a.  79,  pod. 

48.  No  instrament  (a)  shall  be  effectual  to  pasB  any  estate  or  interest  ss  vie.,  ko.  14 
(A)  in  any  lands  under  the  provisions  of  this  Act  or  to  render  such  land  ^^^*'°"yj"'* 
liable  as  security  (c)  for  the  payment  of  money  until  such  instrament  entry  in 
shall  have  been  registered  in  accordance  with  the  provisions  of  this  '^^  '^^ 
ic(  but  upon  the  registration  of  any  snch  instrument  the  estate  or 
interest  intatided  to  be  thereby  granted  or  conveyed  shall  pass  or  as 
the  case  may  be  the  land  shall  become  liable  as  security  in  the  manner 
and  subject  to  the  covenants  and  conditions  (i^  set  forth  in  such  in- 
Etrament  or  by  this  Act  declared  to  be  implied  (e)  in  instrnments  of  a 
like  nature  and  if  two  or  more  instruments  executed  by  the  same  pro- 
prietor purporting  to  transfer  or  encumber  the  same  estate  or  interest 
Bhould  be  at  the  same  time  (/)  presented  to  the  Begistrar-General  for 
registration  (^)  and  endorsement  he  shall  register  and  endorse  that  in- 
strument under  which  the  person  olsims  property  who  shall  produce  to 
him  the  grant  or  certifioate  of  title  (A)  of  such  land. 

[a]  iTtttruntent. — For  de&nitioD  of  inHtrument,  lee  Interpretation  Clanae  and  note 
thereto  ftupra,  p.  9).  "Au  ■  Inatrument '  is  an  instrument  In  one  of  the  forms 
proscribed  by  the  Aet,  and  capable  of  registration."  (Oulhbertton  t,  Saan,  11 
S.A.L.B.  103).  But  power  is  given  to  modify  the  forms  provided  in  the  Bchedole, 
in  matters  of  detail,  though  substantial  Tariatious  are  not  permitted.  [Principal 
Act,  SB.  8,  9,  and  notes).  A  sahednle  of  troste  attached  to  a  nomination  of  trustee! 
ig  Dot  an  ••  insbroment."  (WaUert  v.  JCldridgt,  i  Q.L.J.  118).  Nor  i«  a  deed 
oE  appointmenL  {Haj/u  t.  Bourne,  7  Q.L.J.  146).  A  writ  ol  fi.  fa.  is  an 
"instrnment"  within  the  meaning  of  the  Interpretation  Clause.  (In  re  Deane,i 
q.L.J.  106).  So  is  a  caveat.  (In  re  Scardan,  3  Q.L.J,  at  p.  10).  But  neither  of  these 
Initniments  passes  an  estate  in  the  land  when  registered.  There  can  be  no  regie- 
tiable  transmission  under  a  foreign  bHnhniptcy.  (Ex parte BHtte,  UN.Z.L3. 129). 

(i)  Any  ettaU  or  intemt. — This  means  legal  estate  or  intereBt.  One 
of  the  essential  features  of  the  Acts  is  that  (whereas  legal  estates  in  land 
"under  the  old  aysteni"  can  be  effectually  conveyed  by  documents,  which 
pass  the  eetate  npon  their  ezeoution,  and  only  retain  or  gain  priority  over  rival 
documents  by  r^istration)  instruments  dealing  with  land  under  the  Acta,  although 
drawn  in  aooordauoe  with  the  saheduled  fonna  and  properly  executed,  confer,  before 
n^Btration,  nothing  more  than  an  equitable  interest  or  a  right  to  specific  perform- 
uwe  of  the  agreement  to  pass  a  legal  interest  by  i^iatration.     It  is  upreaaly 
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■oMted  by  a.  «8  of  the  Act  ot  1877  Oui  until  ngis(«nd  the  InBtnmMnt  waltn  a 
light  or  claim  to  i^stntioD.  Thia  enaobnant  is  apparently  morel;  d«alu»torj  ot 
the  law,  lot  it  ia  in  keeping  with  deeieIon«  in  ooloniee  vhera  there  is  no  similu 
McUon.  B6«,e.g.,lfatUmalBanij.  United  Hand-in' Hand  Co.  (4  App.  Cas.  at  WT;. 
Mathiaon  t.  Mtmantile,  Finitnee  and  Agency  Co.  Ltd.  (17  V.L.B.  271). 

In  McEOitteT  t.  Biggi  [8  App,  Cm.  814),  it  wu  hdd  tlist,  althongli  an  nnregii- 
tered  deed  vraa  not  effeetaal  to  pass  any  interest  in  land  nnder  tbs  Aote  by  Tirtoe  ol 
1.  89  ol  the  South  Auatialian  Aot  of  1961,  yet  it  «bb  efleotnal  to  ptM  an  eqoitabts 
light  to  BBt  aside  a  oertifloate  ot  title  of  the  land  whloh  baa  been  obtained  by  band. 

In  Hamnburg  t.  Albertum  (S  Q.L.  J.  125)  it  was  held  that  where  a  lease  contained 
a  covenant  not  to  assign  withont  leave,  the  covenant  had  nol  been  broken  when  on 
aulgnment  by  way  ot  morlfsge  had  been  made  withont  leave,  hnt  not  registered. 

Land  which  bod  been  tranaferred  by  the  testator  to  A.,  a  voloutMr,  wai  by  a 
anbseqnent  will  devised  to  B.  Immediately  after  the  testator's  death  the  transfer, 
which  had  remained  in  a  drawer  in  the  teetator'e  hoaEe,waa  produced  for  registratioD 
by  A,  who  was  testator's  son  and  lived  in  his  honse.  B.  lodged  a  caveat  to  prevent 
the  registration  ot  Oie  transfer.  On  a  anmmons  to  withdraw  the  oaveat,  Harding 
J.  held  that  the  will  spoke  from  the  testator's  death,  and  took  priodly  over  the  transfer, 
which  was  incomplete  witbonl  deUverjaud  registration.  (rnr«  Skinntr,  6Q.LJ.  68). 

In  SKimer'*  Com  it  does  not  appear  to  have  been  contended  that  the  eatate  did 
not  pass  nnder  the  will  withont  registration.  Bnt  the  term  "  instmment "  indodei 
a  will.  (5«  Interpretation  Clanse,  p.  9.  nipra),  and  (nndar  a  similar  definition 
ht  Hew  South  Wales)  LKtU  v.  DardUr  (13  N.S.W.L.E.  (Eq.)  319).  In  Uist 
ease  a  will  nnder  which  the  plaintiffs  claimed  was  registered  after  the 
filing  ot  the  statement  of  oloim,  bat  before  the  hearing.  It  was  held  that,  as 
pl^titfs  were  setting  up  on  eqnitablc  right  and  not  a  el^m  to  an  estate  or  interest 
in  laud,  s.  39  ol  the  New  South  Wales  Aot  (corresponding  to  s.  43,  tupni),  did  not 
apply ;  and  that  even  if  the  section  did  apply,  registration  before  the  bearing  woaM 
be  a  sufficient  oompUonoe  with  it. 

In  Tiemey  v.  Halfpenny  (9  T.L.B.  CEq.)  153,  157),  the  teatator  on  the  day 
before  bis  death,  with  a  view  to  evade  payment  ot  probate  dnty,  ezeonted  a  transfer 
ol  land,  which  was  also  then  executed  by  one  ot  the  transferees,  bat  not  by  tbs 
others.  It  was  not  registered  or  lodged  for  registration  before  the  testator's  death. 
Molesworth  J.  held  that  the  gift  oonid  be  made  perfect  by  registration  after  that 
event  It  should  be  noticed  that  in  the  Victorian  Acta  ot  1866  and  1890  the  term 
"  instmment "  does  not  include  a  wilL 

The  registered  proprietor  of  land  executed  in  favoor  ot  A.,  for  a  nominal 
consideration,  a  transfer  which  was  not  registered.  A.  deposited  the  eertifleata  of 
title  and  transfer  with  a  bank  aa  security  for  art  overdraft,  the  bank  having  no 
notiea  of  a  claim  to  the  land  by  any  person  other  than  A.  It  waa  held  that  the 
bank  only  aoqoired  such  rights  as  A  had  t^ainst  the  registered  proprietor,  and  was 
not  entitled  aa  against  him  to  hold  the  land  as  a  security.  ( Plutnptoa  v.  Pbmftim, 
11  V.L3.  788). 

As  a  transfer  is  ineffectnal  to  pass  the  legal  estate  withont  r^istration,  it  is  the 
doty  ol  a  vendor,  where  the  usual  conditions  of  sale  are  followed,  to  cause  the 
withdrawal  of  a  caveat  and  to  procare  registration  of  the  transfer.  {Taybx  v. 
Land  Mortgage  Bank,  12  V.L.R.  748,  8A.L.T.  39). 

Vnregutertd  tranejen. — Set  notes  to  Principal  Act.  s.  48,  infra, 

Vnregittered  leaiei. — See  notes  to  Principal  Act.  s.  63,  utfra 

EqvitaUe  »oTtgaget.—8t*  s.  80  ot  the  Aot  ol  1877,  if^. 
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(e)  To  rmder  tueh  land  liable  at  ueurity. — Thii  eipreaoion  ii  ftppueDtl; 
intandad  to  ooTer  the  CM«a  of  a  bill  ol  mortgage  or  bill  of  eaoombriinee,  neither  ol 
ihieh  iDatrnmeots  paaaeB  the  legal  estate  la  the  land  ereo  when  registered,  bnt  has 
effact  only  aa  a  Monrtly.     (See  b.  CO,  i>(/^aj. 

(d)  Covmanti  and  eondilitni. — Tba  proviaioDB  deiiling  with  oovenonta  ore  to  be 
loand  in  aa.  67-76,  infra.  lostraments  ma;  rary  from  the  prescribed  forma 
in  datiili,  bnt  there  must  not  be  a  variation  in  matter  or  anbstance.  (See  the  last 
paragraph  of  a.  S ;  also  a.  9  of  the  Prjnoipal  Aot,  pp.  9, 15,  tupra,  and  uotes  thereto). 
The  forms  in  the  Sohedale  applioable  to  leases,  bills  of  mortgage,  and  bills  of 
eneombranoe  provide  for  the  insertion  of  apeoial  ooienanta.  (See  Forma  E,  F, 
udO). 

(e)  By  thti  Act  dedartd  to  be  implied— Su  sb.  67-76,  infra. 

(fj  At  the  tame  time. — The  daj  and  hour  of  prodoctioo  for  registration  are 
«Ddorsed  on  the  instmment.     (See  s.  12  ot  the  Act  of  ISTT,  fupni,  page  41). 

(j)  Praented  .  .  .  for  regittratioa. — Before  being  produeed  tor  regiatratiOD  the 
imtrament  most  be  endorsed  with  a  eertifioate  ot  correotnesa  nnder  e.  189,  infra, 
ij  the  person  taking  under  it,  or  hia  aolicitor.  A.  eertiGoate  ot  correctness  by  the 
person  gining  the  inbereat  ii  gratuitoos  and  nselesa.  (See  Jlf«rry  v.  A.M.F.  Society, 
B.C.B.  and  Aogtist,  1872,  reported  in  S  S.G.B.  (Q.).) 

(A)  The  grant  or  eertificate  of  title. — It  is  nsnal  tor  the  Srst  mortgagee  to  obttdn 
potseGdoD  ot  the  grant  or  c^rtiQcate  ot  title,  and  in  New  Zealand  and  Victoria  this 
onstom  has  beootne  a  atatatoiy  proTisioa.  (New  Zealand  Act,  s.  114  ;  Victorian 
iet,  B.  1S4). 

44.  (a)  NotwithBtanding  the  existence  in  buj  other  person  of  an;  25  Vie..  No.  14. 

«atate  or  interest  whether  derived  by  grant  from  the  Crown  (i)  or  registered 

otherwise  which  bat  for  this  Act  might  be  held  to  be  paramount  or  to  pntp^ietor 

-  .  ,  .  ^  paramount. 

OATe  pnority  the  registered  proprietor  of  land  or  of  any  estate  or  in- 

teraat  in  land  shall  except  in  the  case  of  fraud  (c)  hold  the  same  aabject 
to  anoh  encumbrances  liens  estates  or  interest  as  may  be  notified  (rf)  by 
entry  or  memorial  on  the  folium  of  the  register  book  constituted  by 
the  land  grant  or  certificate  of  title  of  such  land  but  absolutely  free 
from  all  other  encumbrances,  liens,  estates  or  interests  whatsoever 
except  the  estate  or  interest  of  a  proprietor  claiming  the  same  land 
imder  a  prior  certificate  of  title  or  under  a  prior  grant  registered  under 
the  provieions  of  this  Aot  («)  and  except  as  regards  the  omission  or 
misdescription  of  any  right  of  way  or  other  easement  (/)  created  in 
or  existing  upon  the  same  land  or  the  wrong  description  thereof  or  ol 
its  boundaries.  (^) 

11.  Notwithstanding  the  provisions  of  section  44  of  the  Principal  41  via  ,  No.  I8. 
Aet  the  estate  of  a  registered  proprietor  shall  not  be  paramount  or  have  ''^f^i'"''ti, 
priority  over  any  tenancy  from  year  to  year  or  for  any  term  not  ex-  years  good. 
ceeding  three  years  (A)  created  either  before  or  after  the  issue  of  the 
certificate  of  title  of  such  registered  proprietor. 

(a)  Sstate  ot  registered  proprietor  paramo nnt.— The  main  principle  ot  the  Aet 
may  be  said  to  be  embodied  in  aeotion  44.  In  cormeotion  with  it  ahould  be  read 
a  11  ot  the  Aet  ot  1BT7,  lupra,  which  adds  a  farther  eicaption  to  those  gronped 
togelher  in  a.  44.    There  is  also  a  special  relationship  between  s,  44  and  S.  123, 
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fi0v,  itliioh  d«ta]l£  the  eaaoB  in  whiob  the  Tsgirtered  propriator  U  liable  to  u 
BoUon  of  ejectment,  or,  more  pioperlj  (sinoe  the  Jadioature  Act),  mi  action  '■  [or 
the  recover?  ol  Iwid." 

The  title   of  the  registered  proprietor  is  puamonnt,  ezoept  in  the  loUoiring 

(1).  Frand. 

(2).  Notified  «iaunbruiceB. 

(8)    Prior  oertifloate  ot  title  or  deed  of  grant. 

(4).  Omiidon  or  miadewription  ot  euemenl. 

(5).  Wrong  dewriptioD  ot  the  land  or  its  bonndariei. 

(6).  Unregistered  leasee  for  terms  not  ezoeedhiit  three  Tears. 

1o  these  most  be  added  a  tartbsr  ezoeption — 

(7).  Equitable  interests.    5u  note  Equims,  irifra. 

Set  also  note  (b)  as  to  rights  ot  the  Crown,  and  the  notes  Anvnas  PossntioM 
and  Beabcb,  injra. 

This  section  expresal;  deals  vith  the  registered  proprietor  ot  land  or  of  any  alaU 
orlnttrettin  land—t.g.,  a  mortgage  or  lease.  Set  the  eorresponding  Yiotoriui 
section,  and  Gibbi  t.  Meiier  {1891  App.  Cas.,  at  p.  Sfi4).  The  other  section  referred 
to  above— B.  123— deals  Bolely  with  aotioae  against  the  registered  propiietoi  who 
holds  a  deed  ot  grant  or  certificate  ot  title. 

For  definition  of  proprietor,  $et  Interpretation  Clanse,  s.  S;  as  to  mode  ot  regis- 
traUon,  ss.  S4  tt  leq. ;  as  to  conclasiTeneHs  of  registered  instramente,  as.  7,  S3,  45. 

The  "  registered  proprietor  of  land  "  eovera  both  holders  of  grants  and  hold«n 
of  eertiftcates ;  but  it  was  saggested  bjBarry  J.,  in  Jlnu  Cmuo^  O.lf.  Co.T.Alma 
Extended  (4  A.J.It.,  at  p.  191),  that  a  certificate  ot  title  was  more  efi^caeioat 
than  a  grant.  Section  83,  lupra,  makes  a  certificate  ot  title  evidence  ot  the  particu- 
lars set  forth  therein,  and  conclusive  evidence  ot  certain  ot  them ;  it  is  silent  as  to 
the  oonolnsiveness  ot  a  deed  of  grant  issued  in  accordanoe  with  the  provisious  ot 
s.  IG,  tupra.     Std  vide  ohscrvations  ot  Windejer  J.,  infra. 

CiS£8  Sbowtko  the  OainKU.  Bdli. 

Id  the  case  of  Queeneland  1.  and  L,  Mortgage  Co,  Ltd.  t.  Qriaiejf  (4  Q.LJ., 
Snppl.),  it  was  argued  that  certain  Oronn  grants  were  illegal Ij'obtainsd  b;"dumm;- 
ing"  selections,  and  were  therefore  void.  Wioderer  J.,  in  delivering  the  jndgment 
ot  the  Full  Coort  —  ooneisting  ot  himself  and  Cooper  and  Chnbb  JJ. — referred 
to  the  point  thus  ndsed  in  the  following  terms  (at  page  10):— 

"  The  question  thus  r^sed,  moreover,  cannot  be  considered  without  reference  to 
'  rft«  Real  Properly  Act  of  1861 '  (26  Vic,  No.  14),  tor,  it  the  contention  ot  the 
plaintiffs  be  correct,  man;  registered  titles  may  be  shaken  at  the  will  of  an;  person 
choosing  to  impugn  them.  B;  s.  lu  ot  that  Act  the  land  in  question,  on  being 
granted  b;  the  Crown,  came  under  its  provisions.  The  33rd  and  84th  sections  taken 
together  enact  that  a  Crown  grantor  certificate  ot  title  or  entr;  thereon  shall  be  con- 
olusive  evidence  in  all  courts  ot  justice  that  the  person  therein  named  has  the  estate 
therein  described,  and  the  entr;  on  six  ot  the  Crown  grants,  ot  which  Orimle;  «u 
not  grantee  but  transferee,  states  Orimle;'8  estate  to  be  an  estate  in  fee-simple. 
Still  further  showing  the  intention  of  the  Legialatare  as  to  the  oonotosiveness  of  the 
title  thus  registered,  s.  96  enacts  that  in  an;  salt  tor  speeiflo  performance  hrongbl 
b;  the  registered  proprietor  ot  an;  land  against  a  person  who  haa  contracted  to 
purchase  such  land,  the  certificate  ot  title  of  such  registered  proprietor  shall  be 
regarded  as  conclusive  evidence  of  his  title  to  such  land.  Should,  however,  the 
contention  ot  the  plaintifis  be  correct,  the  prorisiona  of  these  saotioDS  ma;  be 
defeated  b;  sllowing  persons,  in  a  proceeding  to  which  (be  Crown  Is  no  put; ,  to  go 
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bahind  the  Crown  grant  and  Bho«  that  it  jaaj  be  voided  by  the  Ciovn  beoanee 
Mme  illegal  contract  of  the  character  alleged  to  have  been  made  between  Qrimlej 
ud  the  leleotors  of  the  landa  in  qoeation  wm  made  between  the  original  giantee 
ud  the  fitst  (raosleree,  though  the  Crown  ma;  have  waived  the  right  ol  forfeiture. 
It  neh  a  ooorse  ol  prooeedinga  ie  penniaeible,  there  is  no  BaTing  after  how  many 
jean  nieh  an  objection  to  a  Crown  grant  tx  faeit  valid  might  not  be  taken,  nor 
bow  roanj  titles  abaken,  knowing  what  we  all  know  aa  matters  ot  public  notorie^, 
and  what,  as  eoloniata  aoqn^nted  with  every-day  topios  of  private  and  pnblio 
diarauion,  we  cannot  altogether  ignore  when  bronght  under  oar  notice  by  ooaaseL 

"  We  do  not  teel  onreelveg,  however,  called  upon  to  pronounce  jndgment  on  the 
point  taken  as  to  the  neoeeeity  of  the  Crown  being  a  party,  as  in  onr  opinion  it  is 
sufficient  to  tay  that  the  4th  eectiou  ol  the  Crown  Lands  Alienation  Act  vesting  in 
the  grantee  the  laads  described  in  the  grants,  and  the  grants  and  entries  on  the  face 
ol  thsm  under  the  provisions  ol  the  Beal  Property  Act  giving  Orimley  an  indeleas- 
lUe  title,  the  presiunption  ol  legality  at  once  arises,  and  the  Queensland  Board,  on 
production  ot  the  grants,  was  justiSed  in  Miuming  that  if  anything  irregular  had 
been  done  by  Orimley  or  the  seleetore  the  Ciown  had  waived  suoh  irregularity. " 

And  ue  MeCahiU  v.  Senty  (4  V.  L.  B.   (Eq.)  68,  73). 

"  In  an  issue  under  the  Real  Property  Act  it  is  not  competent  for  the  Crown 
to  sat  up  a  mistake  in  the  clear  and  reasonable  language  ot  the  grant."  {Ex  parte 
Bant  oj  AuttraUuia,  Attorn^-Gtneral  CavtaUrr,  IS  N.S.W.L.B.  (L.)  206.) 

See,  further,  as  to  the  rights  ot  the  Crown,  note  [b),  infra. 

At  to  the  proper  method  ot  recovering  posaesglon  of  Crown  lands  Improperly 
granted,  see  note  (d),  infra. 

In  Baiiey  v.  CriU  and  McDonald  (2  Q.  L.J.  13,  U),  the  plaintiU's  land  was  trans- 
ferred to  tiie  defendant  Oribb  by  a  forged  transfer,  whersnpon  he  became  regis- 
tered as  proprietor.  Be  snbaequently  transferred  to  the  defendant  McDonald,  who 
beoanie  registered  as  proprietor,  and  was  a  bon&  JIdt  parohaaer  for  value.  It  was 
held  that  the  action  failed  as  agunst  McDonald,  whose  title  to  the  land  was  onhn- 
peuhshle.  But  in  Oibbi  v.  JUeuer  (1891  App.  Cos.  248)  the  person  from  whom 
the  nepondents  (Mclntyres)  purported  to  take  a  mortgage  was  non-existent,  his  name 
baring  been  registered  as  that  of  the  proprietor  by  the  fraud  of  the  person  who  after. 
waidaporported  toact  as  his  agent  in  procuring  the  advance  and  executing  the  mort- 
gage. The  Privy  Council  held  that,  although  persons  dealing  with  tkt  regittered 
proprietor  need  not  investigate  hie  title,  and  are  not  affected  by  its  infirmities,  they 
must  ascertain  at  their  own  peril  his  existence  and  Identity,  the  authority  of  any 
■gent  to  act  for  him,  and  the  validity  of  the  instrument  under  which  the;  claim. 
Their  Lordsiups  appeared  to  be  of  opinion  that  transferees  obtaining  land  under 
aimilar  drcumatancea  would  have  been  in  the  same  plight  as  the  mor^agees. 

It  is  not  quite  clear  how  the  mortgageee  in  Qibhi  v.  Metttr  can  be  taken  to  have 
failed  to  bring  themselves  within  the  protection  afforded  to  r^stered  proprietors 
ol  land,  or  any  titate  or  inUTt$t  in  land,  by  the  Victorian  section  (corresponding 
to  B.  44,  supra).  It  cannot  be  hecaose  they  were,  though  innocent,  amttTuctivdy 
within  the  exception  ol  fraud  by  reason  of  their  relations  with  the  forger,  because 
it  has  been  held  in  nnmerouE  cases  that  "  fraud  "  means  actual,  not  constructive, 
fraud  (»e  note  (cj,  >n/ra,  p.  G4).  It  may  be  that  they  were  precluded  from  asserting 
their  rights  by  reason  of  negligence.  Bee  QUhert  v.  Smime  (6  Q.L.J.  270). 
That  case  shows  that  negligence  in  an  innocent  party  may  reduce  him  to  the 
poutioD  of  a  fraudulent  one.  aection  49  ot  the  Victorian  Act  of  1B86  (corres- 
ponding with  onr  a.  44>ffaB  quoted  in  the  argument  before  the  Judicial  Committee, 
but  the  qneation  of  negligence  on  the  part  of  the  mortgagees  does  not  i^pear 
to  have  bem  raised  by  the  pleadings. 
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It  was  Tunlj  oontended  tliat  the  flotitions  nxme  oa  the  Tegister  should  be  treated 
U  ui  aliiu  of  the  foTger,  tuid  that  the  mortgagees  entered  into  the  tawiBaotion  on  the 
laith  of  the  regiiter,  and  should  therofore  be  protoctad,  tbeit  Lordahipa  stating  theli 
Opinion  that  the  whole  oonrss  ol  the  toi^r's  oondact,  espeoiall;  when  he  atterted 
the  fiotitions  tignatnre,  indicated  that  he  represented  himseU,  and  was  accepted 
bj  the  mortgageei,  as  a  diHerent  person  Irom  the  piineipal  whom  he  was  SDppoeed 


This  decision  does  not  therefore  afEect  the  validity  ot  the  preiioas  d 
snch  cues  as  Bailey  t.  Cribb  and  McDonald,  tupra,  for  there  &»  deteudsut' 
lIcDonald  had  dealt  bond  fide  and  for  valae  widi  a  person  who  really  wot  lite 
regittend  prcpritior. 

"  The  pnrpose  of  the  Art  is  to  give  persons  dealing  with  the  registerod  owner 
onder  ita  tonus  and  uiegnards,  a«  far  ts  it  owi,  an  Indefeasible  title  b;  registration. 
Dealing  with  the  registered  proprietor  in  pnrsnsnoe  of  the  Act,  and  in  the  abstnes 
of  Irand  or  ot  any  impedimenta  expressly  created  by  the  Act  itaell,  the  title  it  safe." 
[In  re  Wildaih  and  SuUhUvn,  Ex  partt  MUkin,  1  Q.L.B.  (Part  II.}  49,  50). 

The  registered  proprietor  cannot,  upon  Ms  insolTency,  be  ejeoied  t>7  his  tmiUe. 
Transmiasioa  under  s,  84  is  the  proper  mode  ot  obtaining  the  land.  Of.  Kttty  t. 
Z)oo<fy(SS.A.L.B.133). 

In  Ualai  t.  Aiiett  Co.  [6  N.Z.L.B.  S59]  an  order  of  freehold  tenure  was  alleged 
to  have  tieen  granted  under  "  The  Native  Landi  Act "  to  one  Cooper,  who  Iwcania 
Mgisieted  as  proprietor  onder  "  Th«  Land  Tram/er  Act."  Cooper  translsrred  io 
the  liqoidatora  of  the  Cit;  ot  Glasgow  Banlc,  and  the  defendants  tiecame  registered 
as  proprietors  by  firtoe  ol  an  Aat  of  the  Imperial  Parliament,  which  put  them  in 
the  place  ol  the  liquidators.  The  pluntifis  brought  sji  action  tor  a  declaration  that 
the  oertiflcate  of  title  under  which  the  defendants  claimed  was  void,  as  having  t)een 
obtained  by  the  liqaidatore  by  the  fraud  of  their  agents.  They  alleged  that  the 
transfer  to  Cooper  was  void  on  the  groond  that  the  provisions  of  "  The  Native 
Landt  Act "  hod  not  been  oomplied  with.  It  wae  held  that  if  Cooper  were  gniity  ol 
fraud  he  was  not  the  agent  ot  the  liquidators ;  and  they  were  not  gnil^  ol  fraud, 
and  therefore  the  title  ol  the  deleudante  Vfas  indeleasible,  notwithslanding  irregular 
or  even  invalid  proceedings  in  the  Native  Land  Court  prior  to  the  land  being 
brongfat  under  the  Act,  through  which  the  company  claimed  title,  but  to  which  it 
was  not  a  party,  and  of  the  invalidity  of  which  it  bad  not  been  aware. 

Where  the  Begistrar  had  issued  a  certificate  ot  title  vith  a  elanse  endoncd 
thereon  purporting  to  reserve  "  any  lawfol  rights  incident  to  the  alignment  ot 
streets  or  roads  abotting  on  tbe  land,"  the  Court  directed  him  to  snbstitute  a  new 
certificate  ot  title  without  such  a  clause.  Ex  parte  Smart,  6  S.C.B.  (N.S.W.)  168, 
Dig.  Col.  66. 

Where  a  purchaser  ot  land  nnder  the  Act  took  a  tronifet  wbioh  provided  that 
the  vendors  should  not  be  liable  to  the  purchaser  or  his  assigns  in  respect  of  con- 
tribution to  fences  between  the  land  transferred  and  other  land  retained  by  the 
vendors,  it  was  held  that  a  subsequent  purchaser  of  the  land,  without  notice  of  this 
agreement,  who  obtained  a  certificate  of  title  without  any  notification  tliereot 
endorsed  npon  it,  was  not  bound  thereby.  {Broum  v.  WelUngton  and  Manavatu 
BaihBay  Co.,  Ltd.,  17  N.Z.L.B.  471,  1  N.Z.G.L.B.  14,  A.A.  Dig.   (1899)  Col.  168). 

And  in  the  cose  ot  a  voluntary  settlement,  the  Begistrar  is  not  entitled  to  notify 
on  tbe  certificate  of  title  that  the  transfer  is  made  aubjeot  to  the  rights  of  creditors. 
(Ex parte  Cameron,  IG  N.S.W.L.B.  (L.)  189 ;  Orote  v.  CampbOi,  10  TJtB.  (Eg.) 
18$,  Dig.  CoL  es). 
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Oa  tbe  qaBCrtion  ol  pucsU,  tb«  a«rti&Data  oE  title  1b  InaontiOTBrtible.  (AUna 
CuMob  GJf.  Co.  T.  Abaa  ExUndtd  Co.,  i  A..J.B.  190).  In  Smaa  t.  Glm  (6Y.L.B. 
(L)  IM),  hoTever,  Stephen  J.  1b  nportad  (»t  p.  1ST)  to  hair9  uii:  "The 
cartifieftte  of  title  ie  merely  aa  e^tome  of  the  prior  title ;  it  is  nothing  on  the 
gnaition  of  paroels." 

In  the  fonuer  caEe  a  eertifloate  ot  title  was  held  to  be  more  effloaoioaB  than 
K  Crown  grant :  bat  la  not  one  registered  proprietor  on  the  urns  tooting  as 
uotharT  Ste,  howerer,  ae  to  the  etfeot  of  b.  8S,  the  Introduotory  note  to  thlB 
wolloQ,  ntpra,  page  SO. 

In  O'Connor  t.  O'Connor  (9  A.L.T.  117)  the  exeoutrii  ot  a  will  transferred  part 
ol  the  leetator'a  estate  by  a  tranEter  to  which  she  forged  the  Bigoatore  of  hei 
co-eieentor.  The  transfer  was  dnlj  restored,  and  It  was  held  by  Webb  J.  tliat  tbe 
tmutareea  obtained  a  good  title.  The  learned  jndge  porported  to  follow  the 
dMision  ot  the  Foil  Oonrt  in  Ifiiitr  t.  Oibbt  (9  A.L.T.  106,  13  T.I<.B.  854),  whleh, 
however,  waa  afterwards  reversed  b;  tbe  Prtvj  Connoil.  {Qtbhtt.  Me*ur,  18S1  App. 
Gas.  348). 

In  Jfo^or  T.  Donald  (13  T.L.B.  25S,  8  A.L.T.  160),  an  attome;-nnder-power, 
Kllng  in  ezoeas  ol  the  aathority  oonterrad  on  him,  ezeonted  a  transfer  and  grant 
at  sn  easement  of  right-of-way  over  land  of  which  the  principal  was  registered 
proprietor.  It  was  held  that,  as  the  transfer  and  grant  was  an  "instroment  purporting 
to  affeet  land  "  within  the  meaning  ot  ■.  S6  of  tbe  Vlotorian  Act  of  1864,  the  trane- 
ferte,  npon  registration  nnder  that  seotion  (corresponding  with  s.  94,  ntpra),  in  the 
abeenoe  ot  fraod,  became  Tegistered  proprietor  of  the  eaBsment,  and  entitled  to 
•leraise  the  rights  of  a  ragistered  proprietor. 

(b)  Tht  Crown. — This  seems  a  convanient  place  to  consider  the  qneetion 
whether  the  Crown  is  bound  by  the  Beal  Property  Acts,  The  general  role 
ii  that  the  Grown  is  not  bound  by  a  statute  unless  named  in  it,  on  ttie  gronnd 
that  the  law  is,  prima  facie,  presumed  to  be  made  for  sobjeots  only  (Altorney- 
Gmtml  V.  DotwUfon,  10  M.  A  W.  117),  bat  that  the  Crown  it  eafQoiently  named 
whan  an  intention  to  include  it  la  manifeat.    (Moon  y.  Smith,  1  B.  A  E.  5H7). 

It  seems  probable  that  the  Crown  is  bonnd  by  an  Act  which  prorldea  in  many 
•actions  for  the  registration  ot  grants  made  by  the  Grown,  and  in  others  (or  the 
changing  of  Crown  grants  into  oerliflcates  of  titles,  and  for  dealings  with  lands 
Iwlnded  in  soch  grants  and  oertifloatea.  Langnage  oould  scarcely  be  stronger  than 
that  of  a.  3S,  which  providee  that  a  certificate  of  title  shall  be  c<HialaBive  eridenoe 
(in  ail  ooorta  ot  joBtiae)  ot  the  title  of  the  reglsterod  proprietor ;  or  that  of  a.  44, 
which  proTides  for  the  paramount  title  ot  the  registered  proprietor.  Thia  Tie* 
sppean  to  be  borne  oat  by  s.  11  (S),  which  proTldes  that  the  Kegistrar  may  lodge  a 
nsTsat  to  protect  the  intereeta  ot  the  Crown  jost  in  the  same  manner  as  he  may 
those  ot  an  infant.    (See  Maxwell  on  Statntea,  3rd  Edition,  pp.  1S6  et  geq). 

In  In  rt  CargiU  (7  N.Z.L.B.  4S3),  Williams  J.  said  &Bt  the  Crown  wai  not 
bound  under  a.  56  of  the  New  Zealand  Aot  ot  1885  by  tbe  Issue  ot  a  oertifioala  ot 
title  inelnding  Crown  lands  which  had  never  been  alienated.  (See  also  I»  r*  OMr<e 
Block,  10  H.Z.L.B.  877). 

In  ifartin  t.  Cameron  (13  N.Z.L.B.  769),  Biohmond  J.  held  that  the  Crown  was 
not  boond  by  the  provisions  of  a.  SS  of  the  New  Zealand  Act  of  1B65  (corresponding 
to  s.  44,  tapra) ;  but  a  contrary  interpretation  of  the  section  is  dlBcernible  by 
implication  in  the  judgment  of  the  Court  of  Appeal  in  SoJicvUr-Otntral  v.  liert  TitU 
(17  N.Z.L,B.  773,  A.A.  Dig.  1800,  Col.  169],  which  deaides  that  the  Nsw  Zealand 
section  contains  nothing  which  interferes  lo  long  at  IA<  landt  have  not  bttn  trattt- 
firrtd  upon  tht  ngitter  to  a  bond  fide  purchater  for  taint,  with  the  right  of  the 
Crown  to  claim  tbe  repeal  of  a  grant  or  oertificate  of  title  in  Ilea  of  grant  tor  any.. 
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otnse  which  would  have  be«D  snfSefent  prior  to  the  Btatote.  Ab  agunat  the  Crown 
gnntee,  it  is  la  MOordKnee  with  the  g«nar[|]  principles  of  the  Ax:t  (u  ihovn  in  omm 
between  tnutee  utd  catid  qut  trutt)  that  tha  Crown  ahoold  be  able  to  Bet  Mide  x 
grant  erronaonsly  nude.  In  Tiatoria,  where  Grown  leases  are  Tegistered  nnder  the 
Transfer  of  Land  Acts,  the  right  of  the  Crown  to  forfeit  (or  breach  of  condition  is 
not  affected  b;  the  fact  of  registration.    {MaU  t.  PuI,  3  V.B.  (H.)  37,  2  A. J.B.  13S). 

As  to  whether  a  grant  obtained  by  frand  is  not  good  as  between  the  Crown  and 
innocent  porobasers  or  mortgagees  for  valae,  see  Ittorney-Qeiterid  t.  O'SuUtvan  [12 
8.A.L.B.  90). 

In  AtUmqi-Qtntral  <^  Ffctoru  v.  OoMibrvu^Ji  (IE  V.L.B.  6S8]  it  was  held  (ptr 
Higinbotham  C.J.)  that  Uiere  had  been  an  eSeotoal  sarrender  of  a  conditional 
Crown  grant,  in  lien  ol  which  an  unconditional  Crown  grant  was  subaequenUj 
issued,  where  an  instroinent  of  snrrender  was  endorsed  on  the  duplicate  original 
grant  and  exeoated  b;  the  grantee  tor  a  nominal  consideration. 

The  Crown  is  bound  by  the  proTisionE  of  the  Act,  and  delay  in  impeaohing  a 
Crown  grant  niay  oonstitate  Ueht*  on  the  part  of  the  Crown  as  in  the  caae  of  a 
private  hidiridaal.  (P«r  Higinbotham  C.J.,  ^tlonwyOcncml  t.  Ooldibrmvh,  IS 
V.L.B.  688). 

In  Fiiker  r.  QafSn»^  f6  N.8.W.L.B.  (L.)  376, 1  W.N.  (N.B.W.)  18,  Dig.  Col.  82) 
where  a  Crown  grant  contained  a  proviso  restraining  Eklienation  during  a  period  ol 
five  yean  on  pain  of  the  grant  thereby  made  being  "  held  and  deemed  null  and 
void,"  it  w*a  decided  by  the  Fnli  Court  that  the  proTiso  rendered  the  grant  only 
voidable  at  the  option  of  the  Crown,  and  that  saeh  avoidance  must  be  evidanoed  I? 
entry  or  Ingaeat  of  cffioe. 

S«  olio  the  casee  quoted  in  note  («.)  tupra,  and  in  note  (d)  (1),  infra. 

EzCKPTtONS  TO   THB  OlNBBU,  BuLB. 

<e)  JVaiu).— Fraud  in  s.  7i  of  "  The  Trantftr  of  Land  Act,  IS90"  ot  Victona, 
(corresponding  to  s.  44,  tupra),  meana  moral  turpitude— actual  dishonest  dealing— 
and  does  not  include  what  is  known  as  "  conBtruotive  traod."  {Urtgory  v,  Algtr, 
19  V.L.B.  G6G,  Full  Court).  Molesworth  3.  gave  as  an  Instance  ot  >'  fraud  "  within 
the  meaning  of  the  Acts,  collusion  between  proprietor  and  vendee  to  defeat  an 
equitable  interest,  or  means  taken  by  the  vendee  to  induce  a  person  having 
equitable  interests  not  to  enforce  his  right  or  lodge  a  caveat.  (RoberUon  v.  Keith, 
I  T.B.  (Eq.)  U,  14 ;  1  A.J.B.  U).  See  also  Gibbi  v.  Uaitr  (1891,  App.  Caa.  246), 
and  O'Connor  v.  O'Connor  (9  A.L.T,  117),  quoted  in  note  (a),tupra;  also  5oIt«ilar- 
Gmeral  v.  Mere  Tini  (17  N.Z.L.B.  778),  quoted  tupra,  page  65. 

"Fraud''  does  not  tnolnds  fraud  of  the  ooaveying  party  in  acquiring  title. 
{CvUen  V.  Ttumpton,  6  V.Ii.B.  (Eq.)  U7,  Dig.  Ool  110).  Bee  also  CuntUngkam  V. 
Chaidiy,  S  V.L.B.  (Eg.)  197  fFnU  Court),  and  Cluimky  *.  FiTebraet.  S  V.L.B.  (Eq.) 
67  (Fall  Court),  Dig.  Col.  110). 

In  Lake  v.  Jtma  (16  V.L.B.  728,  II  A.L.T.  72,  Dig.  Col.  Ill),  it  was  held  that 
an  endeavour  by  the  r^stered  proprietor  and  the  purchasers  from  him  to  take 
advantage  of  a  mistake,  though  it  showed  a  low  moral  perception  on  thnr  part,  was 
not  "  fraud  "  within  the  meaning  of  s.  60  ot  the  Victorian  Act  of  1B06. 

Tha  cases  on  Fraud  are  eolleoted  under  that  heading  in  the  Digest  Cols.  M-6S, 
101-116,  the  forgery  casee  being  grouped  together  in  Cola.  104-lOfi. 

The  general  exception  which  vitiates  a  title  acquired  by  fraud  runs  through  the 
Asts ;  but  the  operation  of  this  disqualifying  provision  is  limited  to  persons  obtain- 
ing title  tlirough  fraud  or  (by  implication)  volunteers  deriving  from  them.  Set  sa. 
13B,  136.  As  to  the  apparent  incongruity  ol  the  provision  dealing  with  volunteers 
in  1. 109,  $u  note  to  that  seotion, 
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{d)  At  May  ht  tiat^d. — Eoonmbnnee  hu  heie,  of  codtm,  a  wider  mfttning  than 
Itul  which  is  attiibntad  to  the  troid  by  ttie  interpretation  alaiiBe.      It  inDindei: — 

(1)  Ezpreoi  reaerratiDDB  in  (he  Crown  giant ; 

(S)  Bnenmbrancea  aiiating  upon  land  irtien  it  is  bionsht  under  the  Aot ; 

(8)  Other  enonmbTanosa  afleoting  the  Und  after  it  beoomeB  BDbject  to  the  AaL 
ThsM  wiU  be  taken  ia  older. 

(1)  EzpiWB  reBervations  in  the  Otown  grant. — k  pnrchaaer  ahoold  examine  tha 
Ciawn  grant  cureluilj,  aa  it  sometlmea  aontaine  conildarable  reMirationa.  (Bee 
fcy.,  Ceoper  t.  Stuart,  7  N.S.W.L.E.  (Eq.)  1.) 

Bnt  where  lands  are  bronght  undei  tha  Aot,  or  where  the  Crown  grantee  of  lands 
Diider  the  Aet  appliee  toi  a  earti&cata  of  title  In  lieu  of  the  grant,  the  Begietrar  is 
not  jostiSed  in  Inserting  in  the  oertlflcate  of  title  a  reserratlon  for  streets,  eto., 
whichdoesnotappear  in  tbegrant;  bnt  the  terms  of  the  grant  most  be  followed, 
eren  it  the  desoriptlon  giTeB  a  larger  area  than  the  area  eipressed  to  be  granted. 
{Ex  forU  Smart,  t9.0.ti.  (H.S.W.)  (U)  ISS;  B.y.  i>ats«U,  B.H.E.  Deosmber  10, 
1880). 

In  all  Crown  grants  Issaed  nudar  "  The  t,and  Act,  1697,"  all  gold  or  Biiver  in 
or  onder  the  land  granted  are  reserred  (s.  13).  This  proviBion  goei  bejoad  s.  110 
Dt"Th»  Crovm  Landt  Act  of  1S64,"  of  whleh  it  ii  an  amplifloation,  in  thatU 
leserres  nlTer  as  well  as  gold.  The  Crown  grantee  Ib,  however,  in  posJinon  of  a 
rojal  mine  iTing  under  the  land,  bo  ae  to  be  qualified  to  bring  an  aotlon  of  trespass 
■gainst  a  person  working  the  mine  withont  lioense  from  the  Crown,  {Plant  y, 
itDUthm,  6Q.I1.J.  98.  FallCoort).  Bee  also  Plant  y.  Attonuy-Oeneral  {5  qhJ. 
ST),  where  the  authorities  are  reviewed  by  Harding  J. 

In  l^mnania,  a  Crown  grant,  whan  once  tnroUed,  ie  conclnsive  agatnet  the  Crown 
on  the  one  hand,  and  those  claiming  nndar  it  on  the  other ;  it  it  were  obtained  by 
Cnod  it  may  be  set  aside  by  icire  facial,  but  until  then  its  enrolment  is  a  reooid 
of  the  Coart,  and  oonseqaently  conolnsive.  [In  re  Cltrkt,  Haroh  9, 1671 ;  In  rt 
iu.  Mou,  May  S,  1896;  Taa.  Dig.  Col.  101).  Ct.  Sotomcn  v.  Solonum  (Not.  33, 
IMt,  Tai.  Dig.  Col.  108),  B.  r.  Solonum  (August  28, 166S,  Tas.  Dig.  Col.  lOS). 

In  New  SoDth  Wales,  Eklso,  Crown  grants  are,  by  virtue  of  a.  137  of  "  The  Cromt 
Landt  Act  of  1S84  (48  Vio.,  No.  18),  deemed  to  be  reoonU  of  the  Supreme  Court ; 
ioehgianta  may  therefore  be  aet  aside  bj  leire  faeitu.  {R.  v.Btdhead  CoalMiniitg 
Co..  7  N.B.W.L.R  (L.)  379,  8  W.N.  (N.S.W.)  69,  Full  Court.) 

In  Tietoria  also,  under  ».  IS  of  the  Traneter  of  Land  etatate  of  1866  (now  s. 
19  of  the  Aot  of  1890),  Uia  registration  of  a  Orown  grant  la  to  be  deemed  and  taken 
to  be  an  aarolment  of  laeord  of  the  grant. 

Bnt  Crown  grants  in  Qaeenaland  are  not  enrolled  as  reoorda  of  the  Bapreme 
Court,  and  therefore  cannot  be  aet  aside  by  icire  facial ;  the  proper  remedy  tor  an 
noauthorised  poaaeasion  of  lands  belonging  to  the  Crown  ia  by  information  of  the 
Attomey-Oeneral  or  writ  of  intrusion.  (Attomey-Qmerai  of  Queeniiand  v.  Baimaia, 
B.C.B.  3Sth  April,  1876,  Q.  Dig.  Col.  223 ;  R.  v.  Hftghti,  1  S.A.L  Jt.  148,  L.B.  1 
P.C.  81).    8u  alao  note  (b),  tapra,  as  to  rights  of  the  Orown. 

(2)  Enonmbtaooea  existing  upon  land  whan  brought  under  the  Aot. — It  is  pro- 
tided  by  s.  S3  that  "  the  Begistrar  shail  note  on  every  oertifioate  of  title,  in  such 
manner  as  to  pieaerve  theii  priority,  the  partioulara  of  all  unsatisfled  mortgagee  or 
other  aneambraneea,  and  of  every  tease,  rent,  charge,  or  term  of  yeara,  or  oatatand- 
ing  ertata,  or  interest  whatsoever,  afleoting  anoh  land,  which  may  have  been 
re^lusd  or  of  which  ha  may  have  notice." 
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Where  land  not  ondei  the  Act  is  mortgaged  and  labBegaentl;  brong^t  under  the 
Aot,  the  mortgagee  oannot  obtain  a  loreoIoBnre  onder  b.  129  ol  the  Viotoriaii  Aot  of 
1890.    (In  re  Smith,  IS  A.L.T.  66). 

(3)  Other  enunmbranoes  affecting  the  land. — These  arise  in  the  oase  of  land 
granted  before  1st  January,  1B62,  attar  the  land  ia  brought  under  the  Aot,  or  in  the 
oaae  ol  land  granted  after  3lEt  Deoembei,  1861,  after  the  iune  of  the  grant.  The 
notification  of  an  interest  as  an  enonmbranoe  oonfers  no  I^al  title  to  the  interwt, 
bnt  serreg  to  protect  the  owner  of  it  against  on;  dealings  bj  the  registered  propriator, 
as  the  owner  of  the  interest  mt^  lodge  a  caTeat  under  s.  QS  agunst  sach  dealingt, 
and  any  transfer  or  other  dealing  by  the  registered  proprietor  only  confers  a  title 
■nbjeot  to  &e  encumbranoe. 

And  see  definition  at "  memorial "  in  s.  34,  mpra,  page  41. 

{i)  Prior  etrttfietOe  oj  ti(I«  or  prior  grtatt  regittered  under  the  provision*  of  this 
Act.  Ckimpare  «.  123,  and  note  the  additional  words  there  introdnoed — "In  any 
case  in  which  two  grants  or  two  certificates  or  a  rrant  and  a  oertifioats  may  be 
registered  under  this  Act  in  respeot  of  the  same,  land." 

This  exception  inclndes  oases  where  there  has  been  a  sale  by  the  [sherifl 
in  exeonUon  ot  a  jt  fa.,  or  by  a  mortgagee,  and  a  new  oertlficate  of  Utle 
has  lieen  issued  to  the  purchaser  without  the  old  grant  or  certificate  of  title  being 
called  in  by  the  Begistrar.  It  would  appear  that  this  purchaser  may  be  post- 
poned to  the  judgment  debtor  or  a  mortgagor  who  has  retained  the  title.  The 
remedy  is  for  the  prior  instrument  to  be  called  in  and  cancelled  by  the  B^isttar 
under  s,  ISO,  As  to  power  of  sale  by  mortgagee,  (m  e.  ST  j  and  as  to  the  sale  by 
the  sheriff,  and  the  effect  of  lodging  a  writ  of  Ji,  fa.,  lee  s.  91,  infra.  As  to  the 
Begistrar's  power  to  dispense  with  production  of  instruments,  tee  a.  95. 

In  Hatietty.  Colonial  Bank  (TV. L.R.  380,  SAL.  T.  SB),  where,  in  oonseqnenM 
of  a  mistake  of  the  judgment  creditor,  the  land  of  the  plaintiff  was  sold  by  the 
sheriff  instead  of  the  land  of  the  judgment  debtor  (whose  name  was  identtoal  with 
the  plaintiff's)  it  was  held  that  the  plaintiff's  title  had  l>een  superseded  by  the  new 
certificate  of  title  issued  to  the  purchaser.  Bnt  this  decision  has  been  doubted. 
See  per  Webb  J.  in  Meaer  i.  Oibbe  (IS  T.L.B.  364,  870).  See  also  Steient  t. 
WiUianu  (IS  T.L.R.  1G2),  Lloyd  t.  Majifield  (7  A.L.T.  48). 

The  above  illustrations  do  not,  however,  cover  the  supposed  caee  of  two  grantt 
being  registered  in  respect  of  the  same  Isjid.  That  suppoeition  BUggeste  the  case 
(which  may  also  exist  in  the  case  of  two  certificates  of  title,  or  a  grant  and  a  certifi- 
cate of  title),  of  overlapping  boondaries.  Where  the  boundaries  of  two  neighbonring 
properties  overlap,  then  by  virtue  of  this  exception,  the  later  instrument  of  title  is 
subject  to  the  earlier  one.  Cases  on  overlapping  boundaries  are  collected  under  the 
heading  Bouhdabixb,  Dig.  Ools.  14-lB. 

Merry  pnrohased  certain  land  in  Toowoomba  from  the  A.M. P.  Society,  whose 
agent  (in  excess  of  his  anthority)  innooantly  represented  that  the  Society  was 
registered  as  proprietor  of  the  land,  and  that  it  was  included  in  its  certificate  of 
title.  Merry's  solicitor,  without  enquiring  into  the  truth  of  this  representation, 
prepared  and  tendered  to  the  Society  for  execution  au  indenture  of  conveyance  of 
the  land  in  a  form  purporting  to  be  issued  by  the  Begistrar  under  s.  9  of  the  Prin- 
mpal  Act.  This  indentnie,  and  a  certificate  of  its  correctness  for  regiitration 
(under  a.  13B)  endorsed  thereon,  were  signed  by  the  secretary  of  the  Society  in 
Sydney.  Merry  took  possession  of  the  land  and  erected  buildings  thereon,  and  tbe 
Begistrar  issued  to  him  a  certificate  of  title.  Borne  years  previously,  one  Reed 
had  obtfuned  a  oertifioate  of  title  for  a  block  of  land  which  included  the  land  in 
question,  and  had  mortgaged  It  to  the  predecessor  in  Utle  of  the  phuntiff  Oalkers. 
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Dafaoll  hkTing  been  made  nnder  the  bill  o(  mortgage,  the  plaintifl  broaght  aa 
utioii  to  ejeot  Mottj,  who  was  In  poBseuton.  It  waa  decided  that  thara  was  no 
i!*f«nw  to  the  aatiou.aa  the  plsintift  oMmed  under  a  prioi  oertLfioate  of  title 
ragJEtsrad  under  the  Act.     OOktri  t.  Atmv  (8  S.C.B.  (g.)  1S3). 

The  land  was  never  Included  in  the  deHriptioQ  of  the  land  oontMoed  in  the 
certificate  ol  title  ot  the  i.M.F.  Sooiet;,  k  vonld  have  been  discovered  by  Men;  It 
lie  bad  made  ul  inapeotion  of  that  oerUficate  of  title  and  compared  it  with  the 
land ;  and  ai  it  is  the  duty  ot  the  alienee,  and  not  the  alienor,  to  give  the  eertlfi- 
cale  reqnired  by  s.  139,  Merry  should  have  made  ench  an  inspeotion  before  enteriag 
iDlo  poesesalon  or  ereetinR  buildings.  In  a  snbsequent  action  by  Uerry  against  the 
A.lf.P.  Sooia^  he  recovered  back  the  money  paid  by  him  for  the  land,  with  intereat, 
which  had  been  paid  into  Court,  but  tailed  to  establish  covenants  tor  title  or  further 
umranoc,  which  he  dumed  to  base  upon  the  certificate  ot  DorrectDeaSi  or  to  recover 
the  eipensM  of  the  convejance  or  ot  erecting  the  bQildinga  (becaiuw  if  he  had  used 
due  diligence  these  expenses  would  never  have  been  incmred),  or  the  costs  ot 
defending  the  previous  action  {because  when  it  was  oommenoed  he  had  become 
■ware  ot  bis  vendor's  want  ol  title).  lUerry  v.  A.M.P.  Society,  B.CJt.  Zlst  and 
•ISni  Uay,  24th  July,  2nd  August,  1673 ;  reported  in  3  5.C.B.). 

(f)  Omtinon  or  misdeteriplion  of  any  rigkl-of-way  or  ot**r  tattmeat.  This  may 
cccDT,  (or  inatanoe,  wtiere  there  has  been  a  dedication  to  the  public  ot  a  right-of- 
way.  It  the  existence  thereof  is  known  to  the  Begietrar,  it  will  be  notified  as  an 
eneumbranoe.     See  Saddmgton  v.  Hackett  (1  N.S.W.L.R.  (L.)  ISS). 

fiat  it  may  have  been  recently  created ;  or,  it  notified  as  an  encumbrance,  it 
may  have  been  improperly  described ;  In  cither  o(  which  cases  the  easement  is  not 
defeated  by  the  issue  of  the  deed  of  grant  or  certificate  oi  title.  As  to  the  power 
d  the  owner  ot  an  easement  to  lodge  a  caveat  against  applications,  >te  note,  (tipra, 
page  31,  and  (aa  to  caveat  against  dealings)  Lean  v.  Maurice  (8  S.A.L.B.  119). 

In  Jamee  v.  ateveniim  {16  T.L.B.  616,  II  A.L.T.  107,  (1893)  App.  Cas.  163),  a 
claim  was  made  to  asaerl  a  right-of-way  granted  in  13B9i  to  which  it  was  pleaded 
that  the  right  had  been  abandoned.  It  was  held  that  the  omission  to  record  an 
iseement  on  the  certificates  ot  title  to  the  respective  teoements  did  not  bar  tha 
diim  to  the  easement  or  reLeve  the  servient  tenement  of  its  liability. 

When  a  oertiflcate  ot  title  is  granted  reserving  over  other  lands  an  easement 
which  was  granted  by  deed  before  the  land  was  brought  under  "  The  Land  TTomfer 
Act,"  the  servient  tenement  remains  subject  to  the  easement,  even  if  it  has  subse- 
qnentlj  been  brought  under  the  Aot,  and  its  certificate  of  title  conbuus  no  mention 
at  the  eawmant  to  which  the  land  is  subject.  (Andenon  i.  JIfaori  SiU  Borough 
(kmea,  N.Z.L.B.  S  aO.  864). 

In  Lean  v.  MaKrice  (S  8.A.L.B.  119)  it  was  held  (hat  a  certificate  ot  title  was 
erideooB  only  that  the  person  named  therein  as  proprietor  held  the  land  subject  to 
Kieh  encumbtanoes,  liens,  and  interests  as  were  notified  thereon,  and  absolutely 
free  trom  all  other  encumbrances,  liens,  and  interests ;  but  tliat  easements  did  not 
come  within  any  ot  those  definitions,  and,  consequently,  there  might  be  a  right-ot- 
*ay  not  so  notified. 

Fn  other  oases  on  easements,  >c«  Pcincipal  Act,  s.  SI,  infra,  and  notee  thereto, 

(g)  Wrong  deieription  thereof  or  of  itt  houTulariei. — Cases  frequent^  arise  ol 
luid  being  wrongly  included  in  a  deed  ot  grant  or  certificate  ot  title  by  a  surveyor's 
mistake.  Where  the  land  is  described  by  reference  to  natural  boundaries  or  to  filed 
sad  ascertainable  abuttals,  but  the  figured  dimensions  are  iiuuHJurately  given,  the 
latter  are  subject  to  amendment.  (In  re  Gierke,  Taa.  Dig.,  CoL  101 ;  Martdtn  v. 
UcAUiter,  B  H.B.W.L.B,  (C.L.)  800 ;  Ardiard  v.  ElUrker,  10  AX.T.  196). 
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Wberefteerti£ofttoof  title  ismied  to  plftintiff,  aod  blued  npon  A  misUken  Earrej, 
included  part  of  the  defendant's  land,  [t  ww  held  that  the  oeitifieato  of  title  iraa  net 
Doaalaaive  sTidenoe,  hut  tlie  proprietoi's  title  waa  sabjeot  to  this  exoeption. 
(Maridtn  T.  McAUiUr,  uM  lupm).  In  (hat  caae  Darter  C.J.  sud ;  "  It  foUowi, 
therefore,  that  the  original  pioprietor  having  the  legal  estate  can  reooTei  from  the 
holder  of  the  ceitifleate  of  title  ao  long  aa  the  land  remains  in  liia  poMeuion,  hat  if 
it  be  parted  with  to  tboa&Jidt  tianaleree,  then  the  land  cannot  be  leeoTered." 

In  Archard  v.  EUerker  (10  A.L.T.  196),  the  action  was  agahut  a  BureyoT  tor 
damages  for  lose  of  land  resulting  from  a  faolt;  survey. 

In  a  Sonth  AnBtralian  ease,  where,  through  a  mistake  of  the  anrvejor,  a  portion 
of  defendant's  land  was,  on  the  bringing  of  land  under  the  Act,  included  in  a  eeiti- 
ficate  of  title  issued  to  plftintiff — the  defendant  being  in  actual  occupation— it  «ti 
held  that  plaintiff's  oeitificate  of  title  was  void  m  against  defendant  by  Tirlne  ot  a. 
184  of  (he  Aot  of  1661  (vrhioh  corresponds  to  s.  69  (6)  of  the  Sooth  Anatralian  Aol 
of  1886,  to  s.  ise  of  the  Tasmanian,  and  s,  67  of  the  New  Zealand  Aot).  (GaOath 
T.  SdatU,  Id  aA.LJL  129). 

The  dedtion  on  the  above  tacts  would  perhaps  hold  good  in  the  ooloniea  whert 
there  is  no  snob  speeifio  enactment  as  is  contained  in  the  subsection  mentioned,  bj 
reason  of  the  exoeption  now  under  oonsideration. 

Set  also  note  (t],  mpra. 

Other  instructive  cases  will  be  found  collected  in  the  Digest  Cola.  14-19.  (Set 
also  Roarke  v.  SchKtikert,  9  N.S-W.L.B.  (Bq.)  163,  Dig.  Col  61;  and  ftUp  t. 
Otrdbr,  12  T.L.B.  861,  Dig.  GoL  98). 

(h)  .iny  tmaneyfivm  year  to  ytar,  or  for  any  term  nol  esutding  three  ^tan.— 

I(  should  be  noticed  that  this  exoeption  was  Introdnced  bj  s.  11  ot  the  Aot  of 
1877.  Su  olios.  18  of  that  Act,  which  provides  that  leases  for  tsnns  not  exceed- 
ingthree  years  may  be  registered  il  executed  in  the  torm  prescribed  (or  leases  bj 
the  Act. 

Under  the  New  Zealand  Act  of  1885,  which  did  not  contain  this  laatmentioned 
provision  (m<  now  Act  of  1888,  s.  9).  it  was  thought  probable  that  as  leases  for  terms 
not  exceeding  three  years  were  not  registrable,  they  could  be  created  without 
registration.     {Fiimoran  v.  W^r,  N.Z.L.B.  6  S.O.  280). 

A  different  view  was  taken  b;  Owynne  J.  in  the  South  Austiaiian  case  ol 
Manning  v.  CroKman  (6  B.A.L.B,  ISO},  where  it  was  suggested  that,  as  each  leases 
were  not  registrable,  they  could  not  be  created  as  all.  5m  alio  the  subsequent 
case  ot  Buekett  v.  Knobbt  (7  S.A.L.B.  147,  S  B.A.L.R  86),  and  the  Ute  case  nndst 
the  Kew  Sonth  Wales  Aot  ot  AmoU  v.  Waawrrth  (16  W.N.  (N.S.W.)  100,  A.A.  Difr 
(1899)  Ool.  171). 

But  dnee  the  express  enactment  came  into  force  on  1st  Jmnar;,  1878,  these 
questions  are,  as  tar  as  Qneenslocd  is  concerned,  merely  academic. 

Notice  (bat  (he  corresponding  exoeption  in  the  Victorian  Aot  (s.  74,  which  is  a 
re-enactment  of  s.  49of  the  Aot  of  1866),  differs  materialiy—"  provided  always  that 
the  land  .  .  .  shall  be  deemed  to  be  subject  ...  to  any  rights  subsisting 
under  any  adverse  possession  of  such  land  .  .  .  and  also,  where  the  possession 
o(  such  land  is  not  adverse,  to  the  interest  of  any  tenant  ot  the  land."  Aa  to  ihe 
meaning  of  "tenant,"  see  Colonial  Bank  of  Auttraiia  v.  Rabbage  (ST.LJt.  (L.) 
463),  Commercial  Ban*  of  Auitralia  v.  McQatkUl  (23  V.L.E.  10,  18  Ai.T.  248, 
5  A.L.B.  97). 

The  exoeption  ot  adverse  possession  does  not  appear  in  the  Qneenslond  Acts,  and 
although  the  point  has  never  been  expressly  deuded,  the  better  opinion  is  (bat  a 
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«eiti£«&ta  of  title  piavftils  otu  adTerse  poEsesdiui.      Set  note,  Advkbsb  Poanamoii, 

It  has  b»ea  held  in  '^atoiia  that  »  leaM  under  "  The  Local  aoeemment  Act  of 
\m  "  (Ko.  506),  a.  295,  wm  oalalde  the  proTUiona  ot  "  rhs  Tratuftt  of  Land 
SUUittt,"  and,  thoDgh  not  roistered,  boond  lands  under  that  Statute.  The 
Mimicipal  Connail,  not  being  the  reglatered  proprietor,  oonid  not  give  a  leiue  under 
tha  Statnte,  and  therefore  b.  42  (oorreeponding  with  h.  63  of  the  Yiotormn  Act  ol 
1890  and  with  a.  43,  mpra,  oi  out  Aot)  did  not  apply.  {Kirkham  t.  Julian,  11 
VX.B.  171,  6  A.L.T.  S6S). 

Bat  in  Qoeenaland,  b;  "Tin  ralvation  and  Eating  Act  ej  IBOO"  (sa.  66-69),  it  ia 
pcoTided  that  where  rates  are  in  arrear  for  foar  years,  the  looal  authority  ma; 
grant  leaseB  of  the  land  for  a  term  not  eioeeding  fourteen  years,  and  the  Begistrar 
of  Titlee,  upon  the  prodnotian  to  him  of  aaoh  a  lease  ot  land  under  the  Acti, 
ihall  regiEter  the  aame,  notwithatanding  the  provisions  of  tha  Seal  Proper^  Acta. 

InFtUv.  Cox  (1  Q.L.J.  7S]  Mr.  Aotng-Jndee  Chahb  decided  that  where  the 
pltintiff  leased  lands  nndei  the  Acts  to  the  defendant  for  upwarda  of  three  years 
bjmeaDBof  a  lease  aot  Id  Form  B  of  the  Sohednle  to  the  Aet  of  1861,  snoh  lease 
vu  void  tmder  the  Aet  ot  1B61,  bat  that  the  defendant,  having  entered  and  p^d 
rent  nnder  the  void  lease,  became  a  tenant  from  year  to  year.  He  also  held  that 
such  tenancy  was  a  "demise"  within  the  meaning  ot  a.  81  of  the  Act  ot  1877,  so  iboi 
when  the  boildinga  on  the  land  were  aooidentally  destroyed  Um  rent  was  suspended 
nn^  the;  were  reinstated  b;  the  lessor. 

is  to  kasea  generally,  ite  s.  fiS,  infra. 


It  should  not  be  forgotten  that  the  registered  proprietor  remains  liable  to  equities 
Id  which  he  wu  Bobject  in  respect  ot  the  land  before  obtaining  a  eertifloate  ot  title. 
He  may  ^so  inour  treih  egnitable  obligations  as  registered  proprietor.  It  ia  part 
o(  (ha  system  introdaoed  by  the  Acta  that  equitable  Inteieats  ore  not  to  he  registered. 
(Sw  Doles  to  s.  79,  ii\fra}.  This  throws  upon  the  ccttm  guc  Emit  the  onus  ot  protect- 
ing  his  own  rights  by  obtaining  from  the  registered  proprietor  a  correaponding  legtU 
ktatst,  whiohmay  be  registered — e.;.,  a  transfer  into  his  own  name;  or  by  lodging 
acavMt  to  prevent  the  land  being  transferred  or  encumbered  without  his  consent. 
It  he  toils  to  protect  himaelf  the  registered  proprietor,  while  still  remaining 
penonaUy  liable  for  breach  of  trust,  may  defeat  the  equitable  interest  by  transferring, 
a  mortgaglDg,  leasing,  etc.,  to  a  bond  fide  pnrohaaer  not  being  party  to  a  fraud, 
vtiaas  interest  when  registered  will  not  be  subject  to  the  equitable  inleieat.  Se* 
cue*  oolleoted  under  theheadingBsooemnoii  or  TsosTS,  Dig.  Cols.  318-217. 

The  leading  case  ot  OuOtbtrUon  v.  Swan  (11 8.A.L.B.  102]  was  an  action  for  £100, 
ibe  amonnt  ot  purchase  money  agreed  to  be  paid  1^  the  defendant  for  the  assignment 
loietendontot  aleoseholdlnterestotoneaardinar,  in  certain  land  of  which  Oardiner 
ns  a  joint  lessee  with  defendant.  The  defence  was  that  the  contract,  as  it  related  to 
lud  under  the  Act,  and  was  not  in  the  form  provided  by  the  Aot,  ooold  not  be  enforced 
I7  in  action  tor  the  purchase  money.  Held:  (1)  An  executory  oontraotforaaleofland; 
mdei  the  Act,  though  not  In  any  form  provided  by  the  Aet,  and  therefore  incapable  ot 
■igislration,  can,  OB  between  the  parties  thereto,  be  enforced  ineqnity;  (3)  trastsmay 
■nit  and  be  enforced  (except  after  a  sale  to  an  innocent  purchaser)  against  tba 
proprietor  of  the  estate  or  interest  appearing  in  the  register ;  (S)  an  "  instrument " 
*ithin  the  meaning  ot  a.  S6  of  the  South  Australian  Act  of  1861,  is  an  instrument 
in  me  ot  the  forms  prescribed  by  the  i!ot,  and  oapable  ot  registration ;  {i)  the  words 
"<'r  other  aetion  for  tht  rteootry  o;  land,"  following  the  words  "action  ot  ejectment," 
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in  1. 184  ol  that  Act,  relet  to  actions  at  low  In  the  nattin  of  ejeettneiit  wUoh  nuj 
hj  pouibili^  oome  vithin  tlie  oogniitaDce  ol  a  Court  of  Bqnitj,  but  do  not  lueloda 
B  auit  for  apeoifie  pertormaiice. 

Ab  to  the  lights  of  inf&nts,  married  women,  and  liuutUcs,  IM  ss.  1  and  80  of  the 
Ftinoip&l  Aat,  tupra,  and  notes  thereto. 

Asn&aK  FowBBaioH. 

It  ibonld  bs  noticed  that  there  is  no  exception  in  fkTOar  of  a  person  in  adTine 
posseasioo,  u  in  the  eorreBponding  section  of  the  Victorian  Act  (s.  71).  Cf.  iIm 
Soath  Aostntiiui  Act,  b.  66  (6) ;  Tasm&nian,  b.  13S ;  uid  New  Zeal&ad,  e.  67.  Id 
Hew  Soath  Wales  there  is  a  specific  section  («.  11  ol  the  Act  of  1678),  declaring 
that  no  title  adverse  to  the  registered  proprietor  can  be  ocqnired  by  an;  length  ol 
possessian  bj  virtne  of  any  Statute  ol  LimitationB.  It  is  apprehended  that  the  law 
in  Qneenaland  is  aimilar.  See  s.  125,  infra,  as  to  the  registration  of  a  defendant  in 
an  action  ol  ejectment  as  proprietor  being  equiroleot  to  possession.  This  pro- 
vision appears  to  be  pecnllar  to  Qneenslaud. 

In  Bviltr  t.  Kenntdy  (B.O.B.  4th  April,  1892),  Harding  J.  h^ld  that  a  peraon  in 
oocapatioQ  of  land  cannot,  in  the  absence  ol  fraad,  dispute  the  title  o(  the  registered 
proprietor. 

in  Jn  Ti  Sryman,  Ex  parte  Schmierer  (9  Q.L.J.  (N.C.)  98  (1899),  BrTman  had  BCiJ 
the  land  to  one  Sharp,  and  delivered  the  certificate  of  title  witfaoat  exMuUng  s 
transfer.  Sharp  had  conveyed  and  handed  over  the  certificate  of  title,  bat  hod  not 
exeoated  a  transfer  in  the  prescribed  form  to  the  applicant.  Sharp  had  sntMe- 
qnentl;  died  In  3xme,  I8T6,  and  Bryman  hod  disappeared.  The  applicant  had 
remained  in  possession  more  than  twent;  years.  fiealJ.  refosed  an  appUoation  lora 
veatinit  order,  and  intimated  hia  opinion  that  the  Statute  of  LlmitationB  did  not 
run  against  a  registered  proprietor. 

In  Wadhamv.Suttit  (13S.A.L.R.  at  p.  3),aw;nne  J.  said:  "lamatterlj  ignoiant 
as  to  wliat  the  StatnteolLimitationshas  to  do  with  the  merits  of  the  case  at  all.  The 
Real  Property  Act  makes  a  certificate  of  title  absolute  and  indeleaajble  evidence  in 
any  oonrt  ol  law  or  equity  here  ;  and  in  this  case  a  person  holding  a  certificate  of 
title  eomes  Into  Court  to  maintain  an  action  ol  ejectment.  He  produces  his  certi- 
Geate,  and  that  is  final  and  absolute  evidence  of  his  right  to  the  land,  unless  the 
delendanta  are  prepared  to  get  rid  ol  the  certificate  by  showing  that  it  was  obtained 
by  frand.  If  they  cannot  get  rid  ol  it  in  thig  manner,  they  are  bound  by  it,  for  it 
Is  absolnte  and  Indefeauble  evidence,  and  no  Court  can  retose  to  receive  it  ■> 


It  will  be  apparent  from  the  easas  above  quoted  that  the  tatanding  pnrohaser  or 
mortgagee  should  mahe  enqniiies  and  employ  piofessional  assistanae  soffioienl  to 
satialy  himself  as  to  the  area  of  the  land,  the  eiistence  and  identity  ol  the  vendor, 
and  the  aathority  of  any  agent  who  may  be  acting  tor  him.  He  should  also  moke 
himself  fully  aware  of  any  other  interests,  liens,  and  encumbranees  [whethai 
notified  or  not  notifisd)  to  which  his  interest  will  be  sabjeet.  Be  should  tnrthsc, 
before  parting  with  his  money,  lodge  a  caveat,  and  also  asanre  himself  that  no 
conflicting  interests  are  already  in  a  position  to  obtain  priority  by  prior  lodgmsot 
ol  inalrnments.  It  is  therefore  necessary  not  only  that  the  Begiater  Book  should 
be  inspected,  bnt  that  inquiries  shoold  b«  made  lor  writs  of  fi.  fa.,  caveats,  and 
other  ittitrnments  lodged  for  registration  bnt  not  yet  registered.  C8u  Principal 
Act,  a.  48,  and  Act  ol  1877,  s.  13,  lupra,  and  the  obserrations  ol  Ullej  CJ.  ui  /■ 
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K  SMotea,  S  Q.L.J.,  ftt  p.  4G).  It  is  not  annsaEil  for  the  Bolioitors  ol  the  vendor 
lod  purchaser  respeotiTel;  to  plboe  the  parohue  monej  to  their  joint  aoeoant  in  a 
bank,  pending  registratioD  of  the  transfer.    So  also  in  the  oasa  ol  a  morlgtige. 

48.  Every  mstrament  signed  by  a  proprietor  or  by  others  cltumiiig  ^  ym..  No.  18. 
Ihrongb  or  under  him  purporting  to  pass  an  estate  or  interest  in  or  Unregistered 
secnrity  (a)  upon  land  for  the  registration  of  which  provision  is  made  ooaler  dum  to 
by  this  Act  shall  until  registered  (6)  be  deemed  to  confer  upon  the  '^•'f*"'"'- 
person  intended  to  take  under  such  instrument  or  other  person  churn- 
ing through  or  under  him  a  right  or  claim  to  the  registration  of  snob 
eatate  interest  or  security 

And  the  Ri^strar- General  upon  application  made  for  that  purpose 
by  any  person  other  than  the  person  immediately  claiming  under  or  in 
respect  of  the  instrnment  signed  by  a  proprietor  may  either  reject  such 
application  altogether  or  re^ster  the  applicant  as  proprietor  of  the  land 
estate  interest  or  security  forthwith  or  at  the  expiration  of  some  defined 
period  of  time  and  may  further  direct  such  other  entries  to  be  made  as 
may  be  in  his  opinion  necessary 

Provided  that  no  such  registration  or  entry  as  last  aforesaid  which 
Tonld  interfere  with  the  right  of  any  person  claiming  under  any  instru- 
meot  previously  registered  under  this  Act  shall  .be  made  except  subject 
thereto. 

Tbe  flnt  paragraph  of  this  aeotion  is  similar  to  that  ot  s.  216  ol  the  Soath 
^nstntUsii  Aot,  bat  is  shown  b;  the  caaea  in  other  oolanles  to  be  merel;  declaiatoir 
ol  the  law.    See  note  (b)  to  s.  43  ot  the  Frinoipol  Act,  nipra,  page  47. 

(u;  Staaity.—Set  note  (e)  to  a.  48  ot  the  Frincipal  Aot,  ivpra,  page  49. 

|E>)  UniU  TtgUtend. — As  to  the  effect  ol  oniegistered  inatramenta  generally,  $et  the 
nH9  qnoted  in  note  (}i)  to  s.  4S  ot  the  Prinoipal  Aot,  nipra;  as  to  unregistered 
Umgfen,  notes  to  a.  48  of  the  Principal  Act,  infra ;  as  to  nnregiBtered  leases,  notes 
to  s.  GS  ot  the  same  Aot ;  and,  as  to  eqaitable  mortgages,  s.  80  of  the  Aot  of  1S77. 

45.  Whenever  s  memorial  (a)  of  any  instrument  shall  have  been  as  Tie.,  Ho.  14. 
entered  in  the  repster  book  the  Registrar-General  shall  record  the  J^^^^'q)^  *** 
like  memorial  on  the  duplicate  grant  certificate  of  title  lease  or  other  duplicate  grant 
instmineHt  evidencing  title  to  the  estate  or  interest  intended  to  be  dealt  "nstoument. 
with  or  in  any  way  affected  unless  he  shall  in  any  case  dispense  with 
tbe  production  (b)  of  the  same  and  he  shall  endorse  on  every  instru- 
ment so  registered  a  memorandam  of  tbe  day  and  hour  on  which  the 
mid  memorial  was  entered  in  the  Register  Book  and  shall  authenticate 
evJi  such  endorsement  by  signing  his  name  and  affixing  his  seal 
thereto 

and  every  instrument  so  endorsed  and  authenticated  shall  be  ^  , 
■     ,   -       ,,    „  -    ,      .  Endorsement 

received  m  all  Courts  of  Justice  as  conclusive  evidence  (c)  of  the  signed  by 

partionhirs  {<0  therein  set  forth  and  o(  &U  covenants  conditions  {e)  and  oSw^to  be 

matters  therein  expressed  or  by  this  Act  declared  to  be  implied  (f)  and  't*^*""*- 

that  aoch  instrument  has  been  duly  registered 


M  Vic.  No.  14 
Bunendered 
deeds  and 
iiulrumeDte 
dated  prior  to 
exifltiofi 
oertlfioate  o( 
title  not  to  be 
produced. 
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(a)  Maaorial.—See  a.  34,  lupra,  page  41. 

(b)  DUpeme  vnth  Cht  prodvetion—i.e,,  under  the  powen  given  to  him  b;  l  9S, 

(c)  Condtuive  rri(Im«< .^Compare  b.  SS,  and  la  note  thereto,  nipra,  page  40. 
As  to  how  tar  a  regiatered  inBtrument  prodocea  an  estoppel,  tee  note  (c)  to  e.  &6, 
mpra,  paee  4S.     (See  aluo  Price  v.  Priet,  23  S.A.L.K.  121,  Dig.  Dol.  121). 

Casei  on  Evideuoe  ore  collected  in  the  Digest,  Cola.  95-98. 

(d)  Portievlori.— The  particclais  contained  in  the  Tariona  inatmineiita  viQ  be 
toand  OQ  reference  to  the  eeveral  loiniB  in  the  Schedules. 

(e)  CoTOumti,  mnditioru,  tie. — Stt  as.  G7-76,  and  note  (d)  to  s.  48.  | 

(f)  By  thii  Act  deelartd  to  bi  implied.— Sw  eb.  67-76,  infra. 

46.  So  Boon  aa  any  land  shall  have  been  brought  ander  the  providons 
of  this  Act  no  transferee  or  mortgagee  Bhall  be  entitled  (a)  to  tbe 
production  of  any  deed  or  other  instrument  aarrendered  (6)  by  the 
proprietor  or  any  memorandum  of  transfer  or  other  instrument  dated 
prior  to  tbe  existing  certificate  of  title  of  such  land  unless  such  instru- 
ment  be  recorded  in  the  register  book  and  upon  the  existing  certificate 
of  title  as  an  encumbrance  lien  or  interest  afFeoting  tbe  said  land 

Provided  that  nothing  herein  contained  shall  interfere  with  any 
order  (e)  that  may  be  made  by  a  Judge  of  the  Supreme  Court  for  the 
production  of  any  such  deed  or  instnunent 

(a)  Shall  he  entitled.^i.  tnuisleree  or  mortgagee  ol  land  nnder  tbe  old  ijstem  it 
entitled  to  poBaessIon  ot  all  docomenta  relating  solely  to  tbe  land.  He  is  also 
entitled  to  inspect  docamenta  reUUng  to  tbe  land,  aa  well  aa  to  other  lands  not 
conveyed,  and  to  a  covenant  to  prodoce  them  when  required.  Aa  the  title  to  land 
btonght  nnder  the  Act  is  ahown  b;  one  doeument — the  oertiGcaie  ot  title— tbe 
intending  transferee  or  mortgagee  is.  In  ordinary  oases,  content  with  tbe  evldanoa 
afforded  by  the  single  doccunent.  Bnt  the  section  shows  that  he  ia  entitled  to  see 
docamenta  ot  earlier  date  than  tbe  certificate  ot  title,  which  are  notified  as  enciuii' 
bnuicea,  lor  hia  inleriist  will  be  bound  by  all  snob  notified  encombrancei.  {See  s. 
44  and  note  (d)  thereto,  lupra,  page  fiS). 

This  provision  does  not  apply  where  the  Begistmr  ie  sabpanaed  to  ^oinet  s 
docament  in  hia  possession  during  the  course  ot  legal  proceedingi.  {Morrum  v. 
Bobertt  and  Hart,  2  SCR.  (Q.)  146). 

(6)  Surrendered— See  a.  17,  lupra,  page  2S. 

(c)  Order.^-An  application  was  refused  on  the  ground  that  the  production  ot  tbe 
document  could  be  enforced  at  the  trial  in  the  ordinary  way  la  Netpton  v.  Brotn 
(B.O.R.,  3Sth  October,  1672),  reported  in  S  B.O.B.  (Q.).  An  order  vriU  not  be 
made  in  t^vonr  of  a  stranger  who  cannot  show  bow  the  production  of  the 
document  can  benefit  him.  (Hutton  v.  LttUiridge,  B.C.R.,  IGtb  July,  1B73, 
reported  In  saC.B.  (Q.).) 

It  was  held  under  the  corresponding  provieion  (s.  25)  ot  tbe  Hew  South  Wsles 
Act  ot  1862  that  the  Begistrar  ia  not  entitled  to  notice  ot  an  application  lor  an 
order,  and  that  be  hss  no  loeui  itandi  to  move  to  set  aside  sach  order  when  it  has 
been  made  ex  parte.  Semble :  Notice  ot  application  Bhoold  be  given  to  the 
re^stered  proprietor  ot  tbe  land.     (In  re  Heath,  14  W.N.  (N.S.W.)  108). 

Aa  to  tbe  practice  nnder  the  corresponding  seetiona  in  Victoria,  see  Ex  parte 
Uoman.  Slatk  i.  Windtr  (4  A.J.B.  117).  FUher  v.  Stuan  (7  A.L.T.  40],  FrUitr 
V.  Kerehaw  (17  A.L.T.  41). 

DiplizcdbyGoO^^IC 
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47.  The  brininDg  of  land  under  the  provisionB  of  this  Act  shall  not  M  Vio.,  No.  U. 

BeTBraioDei  s 
be  held  to  extin^ish  the  reversion  ezpect&nt  on  any  lease  aad  the  right  pm«rv«d 

person  named  in  any  certificate  of  title  as  seized  of  the  land  therein 

deaeribed  aball  be  held  in  every  court  of  law  and  equity  to  be  seized  of 

the  reversion  expectant  upon  any  lease  that  may  be  noted  by  memonal 

thereon  and  to  have  all  powers   rights  and  remedies  to  which  s 

revertionet  a  by  law  entitled 

Tbanstirb. 

48.  When  land  nnder  the  provisions  of  this  Act  is  intended  to  be  H?  ^°-'  **■*•  '*■ 

Tnuister. 
tntnaferred  the  transferor  shall  execute  a  memorandum  of  transfer  in  [Sohodule  D] 

{oTm  D  of  the  Schedule  (a)  hereto  and  every  each  memorandum  shall 

be  attested  by  a  witness  (bj  and  shall  for  description  of  the  land 

intended  to  be  transferred  refer  to  the  grant  or  certificate  of  title  of 

such  land  or  shall  give  such  description  as  may  be  sofBcient  to  identify 

tbat  particular  portion  of  land  intended  to  be  transferred  and  shall 

contain  an  accurate  statement  of  the  estate  or  interest  intended  to  be 

transferred  and  a  memorandum  of  all  mortgages  and  other  encum- 

brsDces  (c)  affecting  the  same  and  if  saoh  land  be  leased  the  name  and 

description  of  the  lessee  with  a  memorandum  of  the  lease 

(a)  In  jorw  D  of  th«  ScheduU. — Form  W  has  since  be«n  mbstitnted.  See  note 
|a)  to  *.  9  of  the  Prinaipol  Aot,  iupra,  p.  16.  For  definition  ol  "  tranetet,"  im 
Interpretation  Claose  (b.  8),  tupra,  p.  T. 

k  nttlement  of  an  estate  tor  life  maj  apparently  be  In  Form  E.  Sie  b.  02, 
ia/ro.    Bat  Forms  D  and  W  seem  more  appropriate  in  their  terme. 

As  to  troiuf  en  of  egnitable  interests  and  the  applioation  of  the  maxim  "  EqvUf 
/Ulrau  th*  law,"  see  AUiton  t.  Pttty  [S  Q.L.J.  126). 

Forms  D  and  W  ore  printed  in  jaitapositioQ  in  the  Schedule,  so  that  the  dlffer- 
oue  Iwtween  them  (wliioh  is  not  rer;  material)  nay  b«  teodU;  observed.  NotlM 
ID  both  forms  the  implied  reoognition  of  estates  tuL  (5m  note,  EtUUtt  Tail,  to  a^ 
lofthsPrinolpal  Ax)t).  There  is  a  eeporate  form  of  transfer  of  a  mortgage,  lease,  or 
Enesmbrance.  (Form  H — See  s.  69).  None  of  these  forms  ore  under  seal.  Con- 
trut  in  this  respect  form  1!  in  the  Sohednle  to  the  Act  of  1877,  whereby  a  transfer 
ud  charge  is  oreated.  The  transfer  form  contains  no  words  of  limitation,  tor  the; 
ue  tendered  nnneoessarj  by  the  provision  of  the  interpretation  clanse  to  that 
eleet,  tupra,  page  9. 

la  order  to  be  rs^slered  the  transfer  must  be  in  the  form  presoribed  ;  bot  it  Is 
not  necsssar;  to  execute  transfers  of  estates  in  tee  simple  in  duplioate.  Set  s.  16 
dI  the  Act  of  1677,  tupra,  page  43.  An  agreement  tor  sole  or  transfer  which  is  not 
in  the  form  prescribed  is  not  an  instrnment  within  the  meaning  of  s.  8,  and  aannot 
be  iBE^jtered.  Withoatre^tmtion  tbo  legal  estate coanot  pass  (b.  48).  It, however, 
Ihe  doeament  complies  with  the  provisions  of  "  The  Statute  of  Fraudi,"  it  will 
i^^erole  oa  an  agreement  between  the  parties  just  to  the  same  extent  as  a  tronetet 

in  the  prc^r  form  which  has  not  been  registered. 

ThacaseofI^R^i>T.  iiuuo^dt  fS  8.A.L.B.  TS,  7  S.A.L.B.  1,  Dig.  Col.  209),  may 
betrsited  as  ovsmiled.  See  Cuthiertton  v.  S^ean  (11  S.A.LB.  102),  In  which 
esse  it  was  decided  b;  the  Full  Oonrt  that  an  ezeoator;  oontraat  for  the  sole  of 
Uod  ouder  the  Aot,  althongfa  not  in  any  form  provided  by  (he  Aot,  and  therefore 
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Incftpoble  of  regUtraUon,  eta,  aa  between  &it  imnMdiate  pkriie*  therefo,  be  tailmeti 
In  Equitj.  Stt  atto  on  thia  point  In  re  Vaaghan  (14  N,S.W.L.B.  (Eq.)  166,  Dig. 
CoL  938).  The  prootice  of  the  Seal  Property  OfBoe  ia  to  insiBt  th«t  traadert  uid 
other  iDBtraments  shall  be  QQiform  in  meterial  Knd  aixe. 

TrfmelBi  in  bianb. — "It  ia  notaecessuyfoideciaion  in  this  case,  but  liteiotrelal 
oonudenlion  of  the  Beal  Property  Act,  I  think  thai  there  is  lormidable,  if  not 
Irraaistible,  ai^wnent  that  a  blank  transfer  is  no  better  than  a  blank  deed.  Tb« 
Act  ia  veiy  specific  and  olear  as  to  what  conBtitntes  any  merooianduin  of  tiansfer 
in  the  same  waj  as  In  a  deed.  To  constitute  it  deed  there  has  to  be  a  sealing.  To 
constitnte  a  memorandom  of  transfer  certain  details  must  exist  before  it  becomes  a 
tranater.  I  have  a  strong  opinion  that  each  a  doonment  is  abeolntelj  fold."  [Ptr 
Harding  J.,  in  OMert  -r.  Bounu  (6  Q.L.J.,  at  p.  272). 

5cs  afto  obeervations  of  Griffith  C.J.  in  suniming  up  in  Cox  t.  Bourne  (B.O.B., 
lat  April,  1S9T)  ;  and  Bitftqp  v.  Donkin  (B.C.B.,  7tli  Jane,  1B87). 

(hi  AtUtied  by  a  witnai — As  to  attestation  o(  InstmmentB  generally,  ut  a  115 
of  the  FriDoipal  Aot  and  a.  6  of  the  Act  of  1877,  infra. 

(i)  Other  encunitimnctt. —  Althoagh  by  virtue  of  s.  4JS  of  "  The  Coumm 
Laa  Practki  Act  of  ISST"  [P.  A  W.,  page  1S37],  land  Is  no  longer  bound 
by  a  jndgment  until  followed  by  a  writ  of  eieoation  delivered  to  the  aheiiS 
(notwithstanding  the  proTiBioos  ol  s.  91  of  the  Prinaipal  Act— sm  note  to  thai 
seotion ;  see  also  note  (m)  to  s.  16  of  the  Prinoipal  Act,  ntpra,  p.  25],  nevertheless 
if  a  jndgment  be  actaally  entered  on  the  register  it  most  also  be  eudorted 
npon  (he  tranater  so  as  to  bring  the  certificate  of  title  iasoed  to  the  tniu- 
teiee  into  oontonnity  with  the  fiegislei  Book.  Perfctni  v.  Regutrar  of  TUU*  (3  Q.L.  J. 
47).  Lilley  C.J.  intimated  that  a  anbaeqnent  application  might  be  made  to  remevi 
the  entry  of  the  JQdgmeut.  In  the  previous  case  ol  MeGlont  t.  RtgUtrar  o/TitUt  (2 
Q.LJ.  182}  it  was  held  (hat  where  a  writ  of  execution  has  been  lodged  tor  retps. 
tration  against  the  land  before  the  lodgment  of  a  transfer  of  the  laud,  the  Begittnr 
bad  no  authority  to  determine  questions  of  priority,  bat  waa  joatiSed  in  reftuing  to 
register  the  transfer  Qnless  subject  to  the  writ  of  execution. 

Abstract  of  title, — Upon  a  oontiaet  for  the  Bale  of  land  under  the  Aot,  the 
purchaser  is  not  entitled  to  an  abettaot  ol  title  and  copies  of  deeds  and  ins(mmenls 
relating  to  the  land  in  the  vendor's  possession.  He  can  get  nothing  but  thi 
transfer.  See  notd  to  the  Preamble,  p.  3,  lupra,  and  Davidson  v.  Brown  (5  T.L.B. 
(L.)38e,  1A.L.T.  43). 

Unregistered  transfers. — Although  an  unre^stered  instrument  is  not  effectual  ie 
pass  any  interest  in  land  under  the  Act,  it  passes  an  equitable  right  to  set  aside  a 
certificate  of  title  relating  (hereto  which  haa  been  obtained  by  fraud.  McEUUter 
T.  Biggi  (S  App.  Cas.  314).  As  to  the  effect  of  unregistered  transfers,  see  Plumptim 
V.  Phimpum  111  V.L.B.  738),  In  re  Shean  and  AiXer  (17  T.L.B.  316). 

Death  of  transferor  before  registration.— It  was  held  In  Turncy  v.  .Sal/pmnjr  (9 
7.L.B.  (Eq.)  1S3,  1S7),  that  an  unregistered  (ransfer  was  not  Teaokti  by  the  death 
of  the  transferee,  but  on  registration  the  estate  passed  to  the  transferee. 

Bat  in  the  Queensland  case  of  /n  re  SUnaer  (6  Q.L.J.  68)  Hr.  Juetiot  Harding 
decided  that  where  a  transfer  remained  in  the  drawer  of  the  transferor,  undelivered 
to  the  transferee  and  unregistered,  it  was  postponed  to  the  transferor's  will,  whieh, 
(hoagfa  executed  before  the  transfer,  spoke  as  regards  the  residue  from  his  death. 
In  this  case  the  transfer  was  prodnced  for  r^ietration  on  the  day  of  the  trans- 
feror's death  and  after  hia  death ;  the  will  was  never  registered.  Aa  to  the  neces- 
sity for  registration  of  a  utU,  see  Xittb  v.  Ztardur  (IS  N.aWJ^B.  (Eg.)  319), 
quoted  in  notes  to  as.  S,  4B,  wmgra.    See  alio  note  to  a,  80,  ii0«, 

/.oogic  ' 
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Sinca  tbe  decision  in  Skinner't  Catt,  the  praotioe  of  the  Baal  Propert;  Office  1b 
loregiiter  transfera  After  the  death  of  the  transfeior  onl;  when  they  have  been 
giTCD  tor  Tblnabla  cDnsideratioii. 

PrepMAtion  of  Innster. — An  nnftnthoriged  perwD  who  prepurw  a  tr&nsfer  of  land 
lor  ramid,  la  goilty  ol  contempt  of  oourt  nnder  s.  13  of  the  Act  11  Vie.  No.  S8 
(now  SI  Tio.  No.  23,  a,  41.  P.  A.  W.  p.  2436).  In  r«  Strong,  Ex  pane  Campbdl 
(lAJ.R.  ISO). 

Begiitnition  of  Transfer. — A  trtmeler,  like  ftn;  other  Instrament  onder  the 
lets,  is  ineffeotaal  before  registration.  See  a.  48,  lapra,  p.  47.  It  ia  the 
bnsineEB  of  the  purchaser  to  take  his  transfer  to  the  office  and  proonre 
himself  to  be  r^tered.  [Common  v.  Reet,  0  N.Z.L.B.  SSS.  C.A.)  In  that 
cue  the  transfer  was  made  by  the  defeodant  to  the  plaintiff,  subject  to 
la  etisting  rfq^lstered  mortgage,  wbich  contained  an  eipreaa  proviaion,  to 
lb  some  affect  as  a.  114  of  the  New  Zealand  Act  of  1885,  that  the  oertiGoate  of  title 
■'B  to  remain  in  the  poasesgian  of  Ihe  mortgagee.  It  was  held  that  there  was  no 
implied  contract  on  the  part  of  the  transferor  to  produce  or  compel  the  production 
dI  the  certificate  of  title  for  the  pucpoae  of  registering  the  transfer.  The  vendor 
having  paid  off  the  mortgage,  took  a  transfer  thereof  and  sold  the  land  under  the 
power  contained  therein,  and  bonght  it  in.  Theplaintiff  brought  an  action  to  recover 
from  the  defendant  the  purchase  money  paid  by  him  for  the  equity  of  redemption, 
Htheiaa  damages  for  breach  of  contract  or  as  upon  a  foilare  ol  consideration, 
sUeging  conduct  on  the  part  of  the  defendant  which  hod  prevented  him  [the 
plainlilF]  from  redeeming.     The  Court  of  Appeal  decided  that  he  had  no  oansa  of 

Where  a  c&veat  has  been  lodged  against  dealings,  it  is  the  dnty  of  tbe  vendor  to 
Iiroeare  ita  removal,  with  a  view  to  registration  ol  the  transfer.  Taylor  v.  Land 
yiortgage  Banjt  (_12  T.L.B.  74S,  B  A.L.T.  39).  See  also  rale  v.  Blair  {9  A.h.T.W, 
Dig.  Col  306). 

Where  tbe  tegislered  proprietor  exeonted,  lor  a  nominal  consideration,  a  transfer 
lo  A.  which  was  not  registered,  but  A.  deposited  the  certiUcate  of  title  with  a  bank 
u  Ncnri^  tor  an  overdraft,  St  was  held  that  tbe  bank  acquired  no  better  title  than 
k.  Plumplon  V.  Plumplan  (11  V.L.R.  7SS).  II  would  be  otherwise  If  the  transfer 
■etc  registered.  Sob  Hoiirybone  v.  National  Bank  of  Keic  Xealand,  Ltd.  (9N.Z.L.R. 
103.  Dig.  Col.  21^. 

In  In  re  Seanlan  (3  Q.L..1. 13)  D.,  the  registered  proprietor,  agreed  in  ^writing  to 
»11  to  H.,  who  lodged  a  caveat  on  let  July.  The  day  after  the  first  agreement  D. 
•greed  to  sell  to  S.  for  a  higher  price,  and  oa  the  14th  July  S.  paid  the  parcha;e 
money  and  received  a  transfer  and  the  certificate  ol  title,  which  be  did  not  lodge 
tor  registration  till  13tb  August.  It  was  held,  on  a  summons  by  S.  to  remove  the 
meat,  that  H.  bod  a  right  to  specific  performance,  and  tbe  summons  waa 
dismined. 

In  Caaell  v.  Staeey  [IS  V.L.R.  80)  it  was  held  that  actnol  notice  ol  a  prior  eqnlt- 
tUe  interest  in  another  given  to  a  purchaser  of  land  at  any  time  before  he  has 
completed  his  title  by  getting  hie  transfer  registered,  is  anCBclent  to  prevent  the  isstia 
of  a  clear  certificate  of  title  to  tbe  pnrcbaser. 

Effect  ot  registration  as  on  estoppel.— It  was  held  in  KeUy  y^FuUer  (1  B.A.L.B. 
IS)  that  a  registered  transfer  did  not  operate  as  an  estoppel  so  as  to  prevent  the  vendor 
Irom  thowing  non-payment  of  tbe  purchase  money.  But  this  decision  has  been 
doubted  by  the  New  South  Wales  Full  Court  in  Sinclair  v.  Gumperti  (IB  W.N. 
(X.S.W.)  135).  In  Flanagan  v.  Bladen  (IT  A.L.T.  69, 1  A  L.B.  63),  it  was  held 
that  the  transferee  was  not  estopped  from  relying  on  tbe  real  facta  and  showing 
that  the  consideration  tor  the  transfer  was  not  tally  stat«d  in  tbe  instrament. 
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See  note  fc]  to  s.  SA  of  tlia  Prinoipsl  Aot,  eapra,  page  4S,  m  to  the  efleot  ol 
registration  oa  inetraoieats  generally. 

Transfer  in  lien  0/  Mortgage. — Where  an  absolute  trfin«tet  was  made  vith  a  deed 
of  defeasance  it  was  held  that  both  documents  shoald  be  looked  at  to  Me  the 
true  natare  of  the  tntusaotioD,  irhioh  oqIj  amoanted  to  a  mortgage;  therefore  the 
traosfer  was  not  liable  as  saoh  to  paTment  of  duty  under  the  Btamps  Acts.  In 
rtMuUer,  ExparleBaUaaratLM.ttitdA.  Co.,Lld.  [17A.L.T.  4S,  1A.I..B.  68,64). 

There  has  been,  and  still  la,  in  Qneensland  a  practice  of  taking  as  sacDiilj  for 
money  lent  a  transfer  ander  this  section  in  Ilea  of  a  bill  of  mortgage  in  the  form 
prescribed  by  s.  66,  the  object  being  to  improve  the  poaiUon  ol  tlie  mart- 
gagee,  and  partlcnlarlj  to  avoid  the  necessity  of  complying  with  the  re- 
quirements of  the  Act  with  respect  to  the  eiercisa  of  the  power  of  sale  nndn 
the  mortgage.  The  Begistrar  of  Titles  is,  bowcTer,  of  opinion  that  sneh  a  Becoiilj 
is  contrary  to  the  iotention  of  the  Aot,  and,  relying,  it  is  said,  npoa  the  dicta  ol 
Griffith  G.J.  in  the  case  of  Cox  v.  Bourne  (B.C.B.,  Ist  April,  1B97),  he  retous  to 
register  any  transfer  which  has  to  his  knowledge  been  given  bj  way  of  seonrilj. 

"  It  may  now  be  convenient  to  say  something  about  the  custom  of  taking  ttwu- 
ters  instead  ol  mortgages.  We  are  told  that  it  is  a  common  practice  among 
money  lenders  when  they  lend  money,  instead  of  taking  a  mortgage  to  take  x 
transfer.  Now,  the  effect  of  such  a  transfer,  wben  registered  at  the  Real  Property 
office,  is  the  some  as  if  the  owner  bad  sold  all  his  interest  in  the  land,  and  the 
person  who  gives  the  transfer  con  only  get  it  back  b;  establishing  a  case  of  fraud. 
Well,  the  Full  Court,  a  month  or  two  ago  (fi.  v.  Bmime,  Ex  parU  Dart,  B.CJt.,  UUi 
Feb,  1897).  expressed  the  opinion  that  transactions  of  that  kind  are  pritna  farit 
fraudulent,  and  they  relased  to  order  the  Begistrar  to  register  a  transfer  of  that  kind 
on  (he  ground  that  they  would  be  ordering  him  to  give  effect  to  what  was  prima 
/aeU  a  fraud."    (Per  Griffith  C.J.) 

A  good  example  showing  the  danger  of  this  practice  is  Honeybone  v.  yationat 
Bank  0/  Ntw  Zealand,  Ltd.  (9  N.  Z.L.B,  102,  Dig.  Col.  218). 

See  also  note  {b)  to  s.  66,  infra,  and  s.  22  of  the  Act  of  1877. 

Transfer  of  mortgaged  land.— There  is  an  implied  contract  by  the  transferor  ol 
on  equity  of  redemption  that  he  will  indemnify  tbe  transferee  ag^nst  the  debL 
See  B.  66,  infra,  and  notes  thereto ;  also  the  cases  in  the  Digest,  Cols.  168,  169. 

As  to  transfer  ol  land  to  tbe  mortgagee,  lee  s.  19  of  the  Aot  of  1677. 

Fiaadalent  and  volnntary  transfers.— The  Itegistrar  is  not  entitled  to  ootilj  on 
the  certi&cale  ol  title  that  it  is  made  subject  to  the  provLsions  of  the  Insolvsnt?  Ael 
dealing  with  the  avoidance  of  Iraudalent  transfers.  Bee  Ex  parte  Cameron  (15 
N.S.W.L.B.  (L.)  lS9)i  CroiD  v.  Campbell  (10  V.L.R.  (Eq.)  186). 

Where  a  transfer  was  declared  void  as  against  a  trustee  in  insolvency,  on  order 
was  made  to  cancel  the  certificate  ol  title  in  the  Register  Book,  enter  a  vesting 
order,  and  issue  a  new  certificate  of  title.  In  re  WiUUuh  d-  Hvlchieon,  Ex  partt 
MUMn  (1  Q.L.B.  (Part  II.)  47). 

As  to  Iraudalent  and  voluntary  transfers,  see  also  Colechin  v.  Wade  (S  VX.B. 
(Eq.)  266),  and  other  cases  quoted  in  the  notes  to  s.  109,  infia. 

Transfer  to  Alien.— As  to  the  duty  of  the  Registrar  to  re^ster  a  transler  to  1 
foreign  corporation,  see  Utittml  Atiurance  Society  0/  Victoria  v.  Begietrtir-Qenerat 
(1  Q.L.J.  177). 

Other  transfers.— As  to  transfers  by  married  women,  eee  ss.  87,  119,  i^fra,  and 
notes  thereto.  As  to  transfer  and  charge,  te<  ss.  23  et  leq.  of  the  Act  of  1877,  infra. 
As  to  transfers  to  trustees,  we  s.  77,  infra. 

A  registered  proprietor  may  transfer  directly  to  his  or  her  wife  or  husband,  or 
to  himself  or  herself  jointly  with  any  other  person  or  peraons.    Ste  s.  S3,  infra. 

Giving  notice  to  local  authority.— A  vendor  selling  rateable  land  must  give  notice 
of  the  name  and  address  of  the  purchaser  to  tbe  local  authority.  Valuatien  and 
Bating  Act  of  1890,  s.  6S, 
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Stamp  Aeta.— As  to  the  qoMtioD  when  tniDBtera  ue  liable  to  pajmsnt  ot  duty 
mder  tb«  BUmp  Aota,  bm  I*  r«  MviUr,  Ex  ^rtt  Baitaarat  L.  IS.  and  J..  Co., 
Ltd.  (quoted  tupra  p.  66] ,  In  rt  WhUt  and  Shtt»  (S  Q.L.  J.  65),  and  Johmon  t.  VeSM 
(H  A.L.T.  177),  aU  in  Ool.  206  ot  the  IHgert.  Set  alio  aoie  io  t.  ii,  infm.  A. 
to  the  meaning  ot  "  oonTejanoa  on  «ale,"  ut  a.  49  ol  "Tht  Stamp  Act,  18M." 
Teodor'B  Lien. — As  to  the  abolition  ot  a  Tendor's  lien,  ue  t.  97,  infra. 
The  CMei  on  Truufers,  and  on  Vendor  and  Porohwer,  ate  grouped  together  in 
the  Digest  CoU.  20i-308,  and  238-297  rMpMrtlvelf. 

19.  If  any  such  memoraDdnm  of  transfer  purports  to  transfer  &d  2S  Tic,  Ho.  11. 
estate  in  fee-dmple  (a/  in  the  vhole  or  any  part  {b)  of  the  land  t^^Qg]  "t« 
mentioned  in   any  grant   or  certificate  of  title  the   transferor   ehall  tranBlerred 
delirer  np  the  grant  or  certificate  of  title  of  the  said  land  and  the  tme  to  be 
Begistrar-Qeneral  shall  in  such  case  enter  on  snch  grant  or  certificate  ^Jai^  ^f!^^ 
of  title  a  memorandom  cancelling  the  same  either  wholly  or  partially  lu  regaidB  the 
according  as  the  memorandum  of  transfer  purports  to  transfer  the  tnmBlerred. 
whole  or  part  only  of  the  land  mentioned  in  such  grant  or  certificate 
of  title  and  setting  forth  the  particnlarB  of  the  transfer  intended  to  be 
effected 

(a)  In  /ee-ampU,—Aa  to  tranafen  ot  mortgagea,  leaaea  and  anemnbrancea,  tt  a. 
li,  infra;  ai  to  a  damise  for  lite,  ttt  note  (a)  to  b.  18  ot  the  Prinalpal  Aot,  lupra,  p. 
CI,  ud  a.  fiS,  itt/ra.  Aa  to  transfer  after  sale  nnder  a  writ  ol  esaontlon,  tea  a.  91 
afra,  alto  Sd  ot  the  Act  ot  1877,  and  Fonn  U  in  the  aohedale  to  that  Act. 

[b)  In  tht  tBhoh  or  any  part.— The  oertifieate  of  title  or  deed  ot  grant  Is 
lodged  with  the  transfer.  Where  the  whole  ot  tbe  land  1b  sold,  the  Begiatrar,  nnlaaB 
the  transferee  dealraa  a  new  certificate  of  title  in  hia  own  name,  endoraea  a 
awnorial  ot  the  transfer  on  the  title,  which  ia  then  iasaed  to  tbe  tranBleree  under 
1.  IT  of  the  Act  ot  1877,  infra.  Where  it  happens  that  the  title  ia  won  ont  or 
Mmpletelj  GOTered  with  memorials,  the  Registrar  cancela  it,  as  prescribed  hj  the 
praaant  saeUon.  Where  part  only  ia  sold,  the  Registrar  iaauea  a  new  certificate  to 
Ifaa  pnrebmaer  in  hia  own  name.  The  original  title  remains  in  tbe  Keal  Prapert;^ 
OBce,  partially  cancelled,  the  vendor  being  at  libert;  to  apply  for  the  issae  to  him 
of  B  new  eertiSoate  ot  title  tor  tbe  nnaold  balance.  A  form  for  snob  applioatioin 
ifpears  in  tbe  Appendix  of  Forma.  Each  new  certificate  thns  issaed  forma  a  new 
Idiom  in  the  r^iater  book,  and  on  it  appear  any  outstanding  encumbraocea.  Ac, 
oc  tbe  title.  The  lea  tor  every  certifloate  ot  title  so  isBned  ia  10s.  In  addition  to 
tbis  lae,  a  tee  ia  payable  on  tbe  registration  of  the  tranater—vii.,  7s.  6d.  tor  the 
Ant  deed  of  the  lands  atlectad  by  the  tranafer,  and  2b.  Sd.  for  every  other  deed 
M  sEFeoted,  known  aa  a  '■  second  entry  "  tee.  Where  a  new  certificate  of  title  ia 
imad  in  lien  ot  a  title  which  ia  worn  out  or  completely  covered,  tbe  additional 
ekaiga  oonaiata  ot  a  "  aaoond  entry  "  tee  tor  each  encumbrance,  together  with  tbe 
ngiatnUon  tee  tor  the  ttanstei,  aa  above.  As  to  tbe  amonnta  ot  teea,  tit  Schednle 
R  to  tba  Prindpal  Aot,  and  a.  140,  which  fix  the  maximum  amounts. 

60.  The  Begistrar-Oener&l  upon  cancelling  any  grant  or  certificate  25  Tic,  No.  14. 
of  title  either  whoUy  (a)  or  partially  pursuant  to  any  such  transfer  to'to''iB''s^d°"'*' 
thall  make  out  to  the  purchaser  or  other  registered  transferee  a  certi-  pnrchaaer. 
ficate  of  title  to  the  land  mentioned  in  such  memorandum  of  transfer 
and  every  such  certificate  of  title  shall  refer  to  the  original  grant  of 
snch  land  and  to  the  memorandum  or  other  instrument  of  transfer  to 
the  pnrchasei  or  other  registered  transferee  thereof  and  the  Begistrar-    -  f-,^-,,,  I,, 


dem&nded  oi 
tnaaferee 


not  necetsarj 
for  treih 
Mrtificatei  ol 


41  Tic,  No.  19 

tranEtenble  ' 
enbjeot  to  a 
charge  or 
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General  shall  retain  eveiy  anch  cancelled  or  partially  cancelled  giant 

for     or  certificate  of  title  and  whenever  reqoired  thereto  by  the  proprietoi 

of  an  unsold  portion  of  land  included  in  any  each  partially  cancelled 

^       grant  or  certificate  o(  title  or  by  a  re^stered  purchaser  or  transferee  of 

'ben     such  portion  or  of  any  part  thereof  shall  make  out  to  such  proprietor 

purchaser  or  transferee  a  certificate  of  title  for  such  portion  or  for  the 

part  thereof  of  which  he  is  the  piopiietor  purchaser  or  transferee 

{a)  WhoUy. — As  to  vhen  cancellfttian  ianeceBsary,  tte  note  (b)  to  b.  19,  npra, 
and  B,  17  ol  the  Aet  of  1877.  infra. 

17.  Upon  the  regietration  of  any  memorandum  of  transfer  of  the 
fee-simple  comprising  the  whole  {<i]  of  the  land  described  in  any  grant  oi 
certificate  of  title  it  shall  not  (except  where  a  tenancy  in  common  (t) 
is  thereby  created  or  cancelled)  be  necessary  for  the  transferree  to  take 
out  a  certificate  of  title  in  bis  own  name  but  he  may  receive  the  grant 
or  certificate  of  title  of  the  transferror  or  in  the  case  o(  a  sale  by  & 
mortgagee  (r)  the  grant  or  certificate  of  title  of  the  mortgagor  with  a 
nieiuorin,!  of  the  transfer  endorsed  thereon  and  sealed  with  the  seal  ol 
the  Registrar- General  (il)  and  the  Registrar- General  shall  not  after 
reffistering  any  such  transfer  enter  a  memorandum  cancelling  such 
grant  or  certificate  of  title 

Each  successive  transferree  of  the  whole  of  such  land  may  at  bis 
option  take  out  a  certificate  of  title  in  his  own  name  or  may  receive  the 
same  grant  or  certificate  of  title  upon  which  tite  memorial  or  memo- 
rials of  any  previous  transfer  or  transfers  have  been  endorsed  as  afore- 
said but  the  Registrar- General  whenever  in  his  opinion  any  grant  or 
certificate  of  title  shall  be  incapable  of  containing  with  convenience 
any  further  endorsement  {»)  may  require  the  last  transferree  to  receive 
a  certificate  of  title  in  his  own  name 

(a)  Thf  ahoU.^Ste  note  (b)  to  a.  *9,  iiipra. 

(b)  Tennncy  in  common Set  s.  40  at  the  Piincipal  Act,  tupra,  p.  45.      Wbena 

tTanunissLon  b;  death  to  several  beneGciariee  as  teoantB  in  common  is  lodged  for 
registration  and  ib  immediatelj  followed  by  a.  transfer  by  the  transmitteet,  the 
Registrar  does  not  require  the  issue  of  separate  certificates  of  title  to  each  trana- 
mittee,  but  endorses  the  transmission  and  transfer  upon  the  original  title. 

(e)  SaU  by  a  mortga^ef. — See  s.  i57  of  the  Principal  Aet,  infra,  and  notes  therein. 
There  should  be  a  simikr  provision  with  regard  to  tbe  grant  or  certificate  of  title  ol 
a  jadgnient  debtor  in  the  case  of  a  snle  under  a  Ji.  fa.     The  practice  is  similar. 

(d)  This  endorsement  is  conclusive  evidence  of  title.    See  note  [h)  to  b.  33,  tupn 
p.  S8,  and  Fhillipi  v.  MeLachlaa  (5  N.S.W.L.R.  (C.L.)  169). 
Tbansfeb  and  Charge. 

23.  (a)  Land  under  the  provisions  of  this  Act  may  be  transferred 
subject  to  a  charge  or  security  or  subject  to  any  easement  (6). 

(a)  This  and  the  four  following  sections  are  almost  entirely  peooliar  to  Qaeens- 
land.    But  tet  s.  17  of  the  TaBmaoian  Act  of  1886. 

This  security  operates  as  a  substitute  for  the  vendor's  lien  (aboliehed  by  e.  97  of 
the  Principal  Act),  and  saies  the  expense  of  a  separate  bill  ol  mortgage.  It  also 
secures  priority  to  the  encumbrance  of  ihe  vendor. 

|1>).  £a)einent,— As  to  eaaemenls  generally,  »«  a.  51  of  the  Frineipal  Act,  in/ra. 
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a.  When  land  QDder  the  proviaionB  of  this  Act  is  intended  to  be  i^^'".'^"-. f^. 

Tmnaier  anb]«ot 
bansierred  snbject  to  a  charge  or  &  security  or  subject  to  any  ease-  to  t  ehuge. 

ment  the  trtinsterror  and  transferree  shall  execute  a  Memorandnm  of 
Tmneter  and  Charge  in  one  of  the  forms  T  («)  of  the  schedule  hereto  and  ^ehednle 
ererj  auch  memomndum  shall  be  attested  by^a  witness  (6)  and  shall  foe 
descdption  of  the  land  intended  to  be  transferred  refer  to  the  grant  or 
certificate  of  title  of  anch  land  or  shall  give  such  description  as  may  be 
sufficient  to  identify  the  part  or  portion  of  land  intended  to  be  trans- 
ferred and  shall  conttun  a  statement  of  the  estate  or  interest  intended 
to  be  transferred  and  of  the  charge  or  security  intended  to  be  created 
uid  a  memorandum  of  all  mortgages  and  other  encumbrances  affect- 
ing the  same  and  If  sach  land  be  leased  the  name  and  description  of 
the  lessee  with  a  memorandum  of  the  lease  (c) 

(d)  One  of  ttu  form*  T.—Tbtn  am  ivo  forma,  eaoh  baing  an  indenttire.  Th* 
£»>  hM  two  partiea — the  buiafsror,  who  aocepta  the  ohftrge  or  easement ;  and 
the  traniferee,  who  givca  tha  charge  or  aosemant.  The  lecoad  form  haa  tbrea 
parties— nil  ,  the  tranEteroi,  the  tranaferee  who  gives  the  charge  or  eoaemant,  and 
the  third  party  to  whom  the  charge  or  saeemeDt  is  given  in  consideration  of  a 
mcine;  adTance  made  by  him  to  the  tnuisferee.  Thua,  by  virtus  of  these  statntory 
proiisions,  the  transferee  ia  enabled  to  give  an  effectual  charge  or  easement  which 
ci;enleB  from  the  very  instant  when  be  becomea  registered  as  proprietor. 

(h)  Attested  by  a  aitnai, — As  to  the  attestation  of  iDstniments  generally,  ue  s. 
IIS  of  the  Principal  Act,  and  s.  6  of  tbe  Act  of  1877,  infra. 

(c)  Tbg  Motion  is  silent  as  to  what  becomea  of  the  transferor'a  grant  or  certificate 
at  title ;  but  tee  note  (b)  to  s.  19  [mpra  p.  67).  which  applies  by  aiudogy ;  and  it 
■Diild  appear  from  tbe  tenna  of  a.  27,  infra,  that  the  transferee  ia  entitled  to  a 
Deacerti&cate  of  title  with  a  note  of  the  encumbrance.  Set  also,  as  to  a  mortgagor 
nUiniog  thia  title  deed,  note  (£)  to  s.  S6.  infra  p.  79. 

As  to  the  isHua  of  a  oertiflcate  of  title  for  the  easemcDC,  ne  s.  28  i^fra,  p.  70. 

S6.  Every  Memorandum  of  Transfer  and  Cha^e  creating  a  charge  I'ransfers 
or  security  shall  be  in  duplicate  {-i)  and  the  Registrar- General  ahoU  'hfti'™  i^ be  in 
register  (i)  the  same  and  after  such  registration  tbe  Registrar- General  duplicate. 
Bhall  retain  one  of  such  memoranda  and  shall  deliver  tbe  other  to  the 
person  in  whose  favour  the  charge  or  security  shall  have  been  created. 

(a  Duplicate. — Cf .  the  provisions  as  to  instmments  in  s.  85  of  the  Principal  Act. 

(i)  Shall  Ttgitter.— Tbe  Hegisttar  of  Titles  claims  the  right  to  limit  tbe  use 
nude  of  these  seationa.  Where  an  instrument  in  Form  T  was  in  effect  a  nomination 
of  tnutMs,  he  has  refused  to  register  the  document,  and  declinedto  consider  himself 
boDDdbytho  deoision  in  Roxburgh's  Caie  (1  S.G.B.  (Q.)  301],  where  the  words 
"  ibaQ  be  registered,"  in  e.  66,  infra,  were  hold  to  be  mandatory. 

This  is  another  instance  of  the  position  taken  np  by  the  Bc^Utrar,  wbo  declines 
tc  pennit  any  use  to  be  made  of  the  provisiona  of  tbe  Act  other  than  tbose  imme- 
diitelj  contemplated  by  tbe  variona  provisiona.  See  note  to  a.  43  of  the  Prinoipal 
Act,  ngrra  p.  66,  Transfer  in  lieu  of  Uor^age,  and  note  to  a.  SB  ol  the  Act  of  1877, 
mTto.  OS  to  Withdrawal  of  Caveats. 

86,  Every  memorandum  of  transfer  and  charge  when  registered  m^^'V^^V^^', 
shall  have  the  same  effect  bo  far  as  relates  to  the  charge  or  security  to  charge  when 
therein  mentioned  as  a  bill  of  mortgage  (a)  would  have  had  executed  by  "^^^'i^t'^'^ 

bul  ot  mortgage. 


41  Vio.,  No.  18, 
Certifloatea  ot 
title  to 
tranBlerree 
under  b  tranglei 
Bubject  to  a 
duuve  to  be 
noted  OS  aabjeot 
to  snob  ohftrge. 

26  Vic,  No.  U. 

E&BemantB  and 
incorporeal  righta 
to  be  registered. 


title  to  tva 

be  issned  on 
oancellatioQ  ff)  ot 
transfer  aubject 
thereto. 
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the  transferree  to  the  person  in  whose  f&vour  the  charge  or  secoiitj 
shall  have  been  created  (b) 

{a)  Bill  of  moTtgagt. — Thae  the  peraon  entitled  to  the  charge  hu  all  the  nmediM 
given  to  a  mortgagee  b;  as.  67  et  ttq.  ot  the  Principal  AoL  A  pnrohuei  who 
bringa  an  aution  to  set  aside  the  transfer  and  aharge  ai  tor  misTepresentatian  may 
obtain  an  injnnctiou  to  prevent  the  vendor  JTom  tnuwferring  hla  eha^.  Bna^tat 
y.  Foxwell  (7  Q.L.J,  i). 

(b)  The  term  "  tranBter  and  oharge "  include*  tnuiifer  and  eaaement.  5h 
8.  36  ot  the  Aot  ot  1877,  infra. 

27>  The  Registrar- General  shall  noteon  the  certificate  of  title  (a)  made 
out  to  the  transferee  nnder  any  regietered  Memorandum  of  Transfer 
and  Charge  particnlars  of  the  charge  securit;  or  easement  created  hj 
snch  memorandum. 

(a)  CmificaU  of  titU.—Ste  Dote  (c)  to  s.  24,  mpra  p.  69. 

Eabeuzhts. 

61.  (a)  Whenever  anj  easement  or  any  incorporeal  right  other 
than  an  annuity  or  rent  charge  (b)  afTeoting  any  land  under  the  provi- 
siona  of  this  Act  (c)  is  created  for  the  purpose  of  being  annexed  to  or  used 
and  enjoyed  together  with  other  land  (d)  nnder  the  provisions  of  this 
Act  the  Registrar- General  shall  enter  a  memorial  of  the  instru- 
ment creating  such  easement  or  incorporeal  right  upon  the  folium  of 
the  register  book  constituted  by  the  existing  grant  or  certificate  of 
title  of  such  other  land. 

28.  faj  Whenever  an  easement  is  created  by  a  Memorandum  of 
Transfer  and  Charge  («)  or  otherwise  (//  it  shall  be  lawful  for  the 
Registrar-Qeaeral  at  any  time  upon  the  application  of  the  transferror 
or  other  peraon  in  whose  favour  the  land  shall  be  charged  with  such 
eoEement  to  deliver  to  him  a  oertificate  of  title  for  such  easement. 

(a)  B;  virtne  ot  these  two  eectioni  reipecUvely,  it  ia  provided  that  the  azistence  of 
an  easement  ma;  be  indioatod  either  b;  memorial  on  the  deed  ot  grant  or  certificate 
ot  title  ot  the  dominant  tenement  or  b;  the  issue  ot  a  separate  oertifloate  ot  title  for 
such  easement.  Id  South  Aaatrolia  the  easement  maat  be  notified  on  the  oertiGcsle 
ot  title  ot  the  MTvieot  leoement.  Som  v.  HuioUj/  (20  S.A.L.R.  flS),  In  Tictoris 
a  similar  state  ot  the  law  was  remedied  bj  the  Amending  Aot  ot  1S78.     See  Com' 

'  parative  Tables.     See  also  note,  Entry  on  the  title,  itrfra. 

(b)  Annuity  or  r«nt  ehaTge.—See  definition  ot  "  enonmbranae"  in  b.  8  ol  the 
Principal  Act,  lu^ni  p.  6. 

(s)  [TtidcrtAfproinnonio/thif^cE.— It  woold  appear  that  the  servient  teoemsiit 
must  be  andei  the  Act,  as  well  as  the  dominant  tenement.  This  ia  so  in  the  New 
Sontb  Wales  Act  (a.  IS).     And  lu  note  (d),  infra. 

(d)  Together  icUb  ot'ter  land.— Easements  in  gross.— Only  anch  easements  as  are 
appurtenant  to  land  ander  the  Aot  oan  be  registered.  A  wa;  in  gross  is  not 
regiatiable.     Ex  parte  Johnion  (6  W.W.  and  A>B.  (L.)  66,  Dig.  Col.  93). 

Qtuere,  whether  in  view  of  the  terms  ot  s.  28  (upni,  there  cannot  in 
in  gross   nnder  the  Amending  Act   of  1877.     The  South  Anstrolian  Act,  i 
provides  loi  the  notification  ot  easemants  in  gross  on  a  oertificate  ot  title. 
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(()  TraM/«r  ami  thar^e.—AB  to  the  creation  of  an  eiuement  cantflmporatieoiisl? 
nib  *  tmufer,  k«  bs.  23  «t  leq.  of  the  Act  of  ltj77  (o'ji'-a,  pp.  68-70). 

(f)  Or  ortenuife.— The  mMginal  note  seema  to  ba  too  nmrow;  the  introdnetion 
of  the  words  "  or  otherwise  "  leDdering  the  section  wide  enough  to  eovar  all  possibla 
cues.    The  word  "  canoellation  "  in  tha  marginal  note  is  probabl;  a  misprint  for 


EuBimiTS  Qra 

[Tha  tout  o»  EiBEKSsn  are  eoOteted  in  the  Digeit,  CoU.  88-93)  . 
Bringing  land  onder  the  Aot.^Where  a  servient  tenement  is  being  bronRht  onder 
tlM  Aot  the  easement  should  be  noted  on  the  certificate  of  title  before  its  issus. 
h  n  HoKWOB  (Shepherd  Sraith,  Caveator),  (11  W.N,  (N.8.W.)  8,  18  N.S.W.L.R. 
[L)  300).  The  qnestion  whether  the  owner  of  the  docoiaant  tenement  has  power 
to  lodge  a  eareat  to  prevent  the  land  being  brooght  under  the  Aot  was  raised  bnt 
not  decided  in  In  re  Sehmid  and  Field  (IS  S.AIi.B.  48,  Die.  Col.  27)<  uidwas 
dftndad  in  the  aflinnative  in  Houiton^i  cote.     And  tee  note,  Entry  on  the  Title, 

Li  Bfme  t.  Metropolitan  Building  Society  (10  V.L.R.  (L.)  861,  6  A.L.T.  171, 
Kg.  Cols.  2S,  93),  it  was  held  by  Stawell  C.  J.  and  Holrojd  J.  (Higinbotham  J. 
dionhnte)  that  the  owner  of  the  aerrleot  tenement  cannot  forbid  the  regisltaUon 
ol  tn  eosemeiit  apparteaoot  to  the  dominant  tenement  sought  to  be  brought  under 
the  Act,  becanse  tha  power  to  lodge  a  caveat  is  confined  to  persons  who  can  claim 
u  estate  or  iaterest  in  the  appUcant'a  land.  See  s.  22  of  tha  Victorian  Act  ol 
186E,  now  s.  32  of  the  Act  of  1890,  also  the  corresponding  section  (23)  of  the  Qneens- 
lud  Act  of  1861,  and  note  (a)  thereto  («iii>ra,  pp.  30,  SI). 

What  coQstitates  a  right-of-way. — As  to  what  is  snfiicient  evidence  ol  the  exist- 
Esoe  of  a  right-of-way,  that  is  a  qnestion  of  fact,  each  cose  depending  upon  its  own 
drnmutances.  See  Ex  parte  Le  Qould  (1  S.C.B,  (Q.)  130,  Dig.  Cols.  88,  90)  ; 
ffemwv.  Segielraraeneral  (1  Q.L.J,  Suppl.  7,  Dig.  Col.  91). 

When  a  plan  had  been  deposited  in  tha  Lands  Titles  Office  nnder  the  South 
iutnlian  Aot  ot  1873,  a.  61,  it  was  held  that  all  roads  shown  thereon  had  become 
itdicated  to  the  public,  unless  there  was  something  on  the  face  of  the  plan  to  show 
Ibat  any  roads  or  ways  marked  thereon  ware  not  intended  to  be  pnblic  roods  or 
njB.  Where  roads  are  thos  dedicated,  the  Ereebold  coutinaes  to  be  vested  in  the 
piDprietors  of  the  adjoining  soil.  Bam  r.  Huntley  (20  S.A.L.B.  33,  Dig.  Col.  89). 
Contrast  as  to  the  latter  point  the  circomstances  ot  the  case  in  Tiemey  v.  Loxtoa 
/Vi>.iJ(12N.S.W.L.K.  308,  Dig.  Col.  26),  qnoted  tupni,  p.  31).  Bee  also  BiUrdy. 
Jitkton  (H.Z.I1.B.  2  a.A.  271,  Dig.  Col.  8S). 

Where  on  allotment  Is  shown  on  such  a  plan  simply  as  a  "  reserve,"  no  special 
Fnrpcae  lor  which  it  is  reserved  being  mentioned,  the  proprietor  depositing  the  plan 
iaa  not  lose  his  right  to  sell  the  "  reserve."  Secut,  if  the  reserve  were  for  some 
■pecifio  parpOM  affecting  purahasers  ot  the  allotments,  in  re  Miller  (M.Z.L.B. 
SSC  199).  Soitwashaldunderthe  Victorisa  Act  ot  lS90,tbat  where  certsinpor- 
IJMu  on  a  deposited  plan  were  described  as  "  parks,"  there  was  no  evidence  ol  the 
Vpropriation  ot  those  portions  tor  the  benefit  ol  purchasers  of  adjoining  allot- 
msats,  and  the  Begistror  was  not  justified  in  refusing  to  register  transfers  of  snoh 
"parks."    In  rt  BrilUh  Bank  of  AutlTalia,  Ltd.  (21  A.L.T.  148,  0  A.L.B,  292). 

In  Uartin  T.  Cameron  (12  N.Z.L.B.  769],  an  action  tor  trespass  to  land 
l>raii^t  by  M.  against  a  neighbouring  settler,  the  qnestion  at  issue  was  whether 
the  land  on  which  the  alleged  trespass  took  place  had  bees  dedicated  to  the  public 
U  a  road.  The  evidenoe  of  dedication  was  a  verbal  agreement  between  O,  a  prede- 
eeam  in  title  of  If,  and  the  Boad  Board,  expenditoie  by  the  Boad  Board,  and  nser 
b;  the  public,  the  title  to  the  land  bmng  under  the  Land  Transfer  Act  throughout. 
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At  the  time  oE  the  agreement  by  O  the  luid  wm  Babjeot  to  a  mortgage,  and  the 
mortgafiee  was  not  oanBolted  in  the  matter.  He  was,  however,  aflenraidi  pud  aS 
and  a  treah  mortftage  given  to  another  mortgagee.  O  sold  and  ttanilerced  to  0, 
who  sold  and  tranEferred  to  M.  Neither  traoster  contained  any  eiception  ol  the 
load,  and  thece  vaa  no  notice  of  it  opon  the  Tegistar,  0  adniittM  knowledga  oI 
the  existence  ol  the  road  when  be  bought,  hat  U  denied  knowing  ot  it. 

Held,  per  Bichmond  J.:  (1)  That  the  dedication  to  the  pubiio  waa  not  affected 
bjthe  provisionBot  "  Tkt  Land  Tratufer  Act,  liSS" ;  that  the  intereit  created  by 
dedication  was  not  a  registrable  estate  or  interest ;  and  that,  even  if  a  giint  01  the 
soil  to  the  Crown  might  have  been  rc^stered,  the  omission  to  register  wu  im- 
material, the  Crown  not  being  boand  by  the  provisions  ot  b.  56  (corresponding  with 
Q.  B.  44).  (3j  (On  the  laots)  that  U.  was  aware  oE  the  eiistenee  of  the  road  when 
be  bought  (3)  That  the  non-concarrence  ol  the  then  mortgagee  in  the  act  ol 
dedication  was  immaterial,  the  new  mortgage  having  bean  sabjeot  to  the  prior 
dftdication  by  the  mortgagor.  . 

Set  farther,  as  to  the  estate  ot  the  registered  proprietor  being  salqeet  to  ease-        | 
mentB,  note  (/)  to  s.  44,  tupra,  p.  fiT. 

As  to  the  rights  of  the  Crown,  i««  note  (bj  to  s.  44,  ttipra,  p.  68. 

On  the  question  ot  roads  being  subject  to  the  Act,  s«  a.  15  of  the  Principai  Act, 
tupra,  p.  31.  I 

Closing  of  dedicated  road.— Where  land,  which  has  been  dedicated  as  a  road  by 
the  registered  proprietor,  ii  granted  (under  Lhe  praviBians  of  "  Tht  Croon  Lafiit        I 
Act  of  1884,"  »^  89,90;  or  at"  The  Land  Act,  1897,"  ii.3i9e(  »9.)'  totfaeownerof 
adjoining  lands,  a  new  deed  of  grant  may  be  issued  without  a  transfer  to  the  Cron 
by  the  registered  pfoprietor.    Inrt  KeUtU't  Grant  (7  Q.L.J.IO). 

Entry  on  the  Title.  — The  effect  of  the  entry  of  a  memorial  of  the  eate- 
ment  on  the  title  seems  to  be  doabttal.  In  the  Victorian  case  of  Jtmti  v. 
Park  (6  V.L.B.  (L.)  167,  1  AJL.T.  10,  Dig.  Col.  90),  it  was  httd  that  die 
entry  on  the  certificate  ot  title  of  either  the  servient  (or  since  the  Act  of 
187B)  the  dominant  tenement,  was  conolasive  proof  of  the  title  to  the  ease- 
ment ;bDt  the  Fall  Court  oE  South  Australia  has  held  to  the  contrary.  Formbf 
T.  Corporatim  of  Adttiude  (14  S.A.L.B.  144,  Dig.  Col.  91}-  It  has  been  decided 
that  on  easement  may  exist  over  land  under  the  Act,  althoogh  nothing  relative 
appears  upon  the  title  to  such  lands,  because  an  easement  is  not  a  lien,  encumbrance, 
or  interest  within  ttie  meaning  oE  the  seotion  corresponding  to  s.  44  ivpra,  and  may, 
therefore,  be  binding  upon  the  peiBon  named  as  proprietor  in  a  certificate  of  title, 
notwithstanding  that  it  is  not  notified  thereon.  Ltan  v.  Maitrice  (8  S.A.L.B.  119, 
Dig.  Col.  92).  Cf-  Ex  parte  Cunningham  (3  V.L.B.  |L.)  199) ;  and  N.Z.  lA>a.a  Co., 
Hd.^.WeUingtim  CoT70ri(Jian,9  X.Z.L.B.IO,  Dig.  Col.  68.  Bot  after  (he  passingof 
'TAe  Bigkt-of-Way  AH  of  1881 "  (now  S.A  Act  ot  1885,  b.  88)  Bom  v.  HmUlei/,  contra 
(30  S.A.L.B.  S8,  Dig.  Col.  89).  The  omission  in  the  certificate  ol  title  of  an 
entry  or  record  of  the  easement  does  not,  per  it,  establish  an  abandoimicnt 
of  the  easement,  and  relieve  the  servient  tenement  of  the  liabiLtj,  but  the 
eiisteitce  of  the  easement  may  be  proved  by  evidence  oXiande.  Janut  v.  Sttve<iuo» 
(16  T.L.B.  616,  11  A.L.T.  107,  1S98  A.G.  162,  Dig.  Col.  91),  AndtrtaK  v.  JlToon 
Hia  Borough  Council  (M.Z.L.H.  B   8.C.  3$4,  Dig.  OoL  91). 

Effect  ot  registration.  — The  transfer  and  grant  of  an  easement  upon  registratiOD 
gives  the  transferee  in  the  absence  of  fraud  an  indelDaBibla  title  to  the  eoMmect 
Jt<vor  t.  DoiuM  (18  T.L.B.  35S,  8  AX.T.  150,  Dig.  Col.  90).  In  that  case  the 
easement  had  been  granted  by  an  attorney  under  power  in  exoeia  ot  his  power, 

Sa  also  as  to  rights  ot  way,  as.  119, 130,  infra. 

r.i,z.dbvGoogle 
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Eaaemeiit  of  Lght — With  regard  to  the  EfuemeDt  ol  Light,  it  hu  been  held  by 
the  New  Zealand  Coattot  Appeal  that  "  The  PracHptum  Aet"[2ana  a'Vfxa.l'V.i:. 
Tl)  Ii  in  force  in  that  colony,  aad  that  when  land  which  for  more  than  20  years  hits 
been  rabjeet  to  an  eaEement  of  light  ia  bronght  under  the  Act,  it  remains  Eabject  to 
the  eaaement  although  the  same  is  not  notified  on  the  certificate  of  tiUe.  {N.Z.' 
Loan  and  Xenantili  Agtney  Co.,  Lti.  v.  TyeUingtim  Corporation,  S  N.Z.L.B.  10). 

'■  Tkt  PracT^tUmAct,'  which  definitely  fiiea  tbe  period  oi  preactiptjon  at  20  yean, 
is  not  in  form  in  QneenBland,  bat  tbe  above  decision  is  applicable  as  determining  a 
prindple. 

The  qneatioD  of  easement  of  light  was  also  discussed  in  Ex  parte  Sehultit  (IB 
H.Z.L.B.6Wi,Die.CoLS8;. 

LxAfise. 

(The  eata  on  Lbabu  an  grouped  together  in  the  Digat,  Colt.  137-I3S). 

62.  When  any  land  under  the  proviaiona  of  this  Act  is  intended  to  S^^"''  ^f"  'i 

be  leased  or  demised  for  a  life  or  lives  (a)orforany  termof  yearsezceed-  provisions  of  this 

JLg  three  years  (6)  the  proprietor  shall  execute  a  lease  in  form  E  (c)  of  the  r^hedole^f  ' 

Schedule  hereto  and  every  such  tease  shall  refer  to  the  description 

that  ia  given  in  the  grant  or  certificate  of  title  of  the  land  or  shall 

give  such  other  description  as  may  be  neoeasary  to  identify  such  land 

uid  shall  be  attested  by  a  -witness  (</) 

Provided  always  that  no  lease  of  mortgaged  or  encumbered  land  No  lease  of 

mortgaged  land 
eieouted  subsequently  to  the  registration  of  any  bill  of  mortgage  or  valid  without 

bill  of  encumbrance  aball  be  valid  and  binding  against  the  mortgagee  ~^^|^L^ 

or  enoumbrancee  unless  such  mortgagee  or  encumbraucee  shall  have 

consented  (e)  to  auch  lease  prior  to  the  same  being  registered 

16.  Any  lease  of  any  land  under  tbe  provisions  of  this  Act  for  a  4iTic,No.  18. 
term  not  exceeding  three  years  (i)  shall  be  and  be  deemed  to  have  been  ^^^uu^  l^re 
valid  to  all  intents  and  purposes     If  such  lease  be  executed  in  the  "aiid  aad  same 
form  E  or  to  the  purport  or  effect  of  form  E  (c)  of  the  schedule  to  the  registered. 
Principal  Act  it  may  be  r^stered 

(a)  Life  or  Ucei.—Thie  oan  be  done  by  transfer  also,  and  Forma  D  and  W  both 
mm  more  appropriate  in  their  terms  than  Form  E. 

{i)  It  was  not  necessary  to  register  leaaes  onder  the  Principal  Act  (a.  02)  unless  the 
term  exceeded  three  years ;  but  now  teases  for  terms  not  exceeding  three  years 
nuy  be  registered  if  in  the  prescribed  form  (s.  1(1  of  Act  of  187T,<upra),  bat  need  not 
be  registered,  and  prevail,  although  aut^stered,  over  the  title  of  the  registered 
proprietor.     See  s.  11  of  the  same  Act,  lupra,  p.  49. 

(c)  Font  E. — A  leaae  not  in  the  form  E  cannot  be  registered,  and  therefore  passes 
DO  legal  eatate.  See  a.  43,  nipra.  p.  47.  Where  a  tenant  who  held  under  a  lease 
Ux  five  years,  not  in  the  form  E,  and  therefore  not  registered,  entered  npon  land 
ondir  the  Act,  it  was  held  that  the  lease  was  void,  hat  that  the  defendant,  having 
paid  rent  qaarteily  In  aoooidance  with  the  terms  of  the  leaae  became  a  tenant 
from  year  to  year.  HUl  v.  Cex  (1  Q.L.J.  78,  Dig.  Col.  136).  Quart  as  to  the 
right  of  SDoh  tenant  to  remain  in  possession  for  the  whole  term  agreed  npon 
nodsT  mob  an  instrument.  WaUh  v.  Lonidalt  (21  Ch.D.  9).  And  lee  note 
UnuoisTiBxn  Liubs,  infra. 
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in  Att*$Ud  by  a  mtna; — Ae  to  kttetUtion  of  instmmente  gcnetmllj,  ■«  i.  lU 
of  tha  Prinoipkl  Act  and  i.  S  of  the  Act  ot  1S77,  infra. 

:   (t)  SltaahavtctmMmUd.—B0<sBankofXmSouthWaUiy.FabiieTial!.B.^.t.K 
ISS).    There  ii  no  simiUr  prohibition  ftgainat  k  tnneler  or  k  Becond  mortga^. 

At  to  whether  n  mortgagee  in  poBMBsion  has  power  to  leue  the  lend,  see 
Knfl  T.  London  Bant  0/  ^MfroHo  (19  N.B.W.L.B.  (L.)  8M.  16  W.H.  (N.8.W.)  IH 
A.d.  Dig.  (1809)  CoL  211),  and  note  (e;  to  b.  60,  in/ra. 

Jjtium  mniBX  Local  Govxanom  Aon. 
Under  "  Tkt  Valuation  and  Sating  Act  of  1890,"  w.  66-63,  where  land  ii 
nnoconpied  and  rates  thereon  ore  nop^d,  the  local  anthoritf  may  grant  leana 
thereof,  and  the  B^lstrar  ol  Titles  or  a  local  Depot;  Begistrar  of  Titles  most 
register  the  same  {«.  69J.  See  Kirkham  ».  Julian  (11  V.L.B.  171,  6  A.L.T.  35S), 
•a  to  the  binding  effect  of  suob  leasee  in  Tiotoria,  there  being  no  similar  pronsion 
in  the  Tiotorian  Looal  GoTemment  Act. 

nsBiamBun  Liuis. 
(5m  Digest  Ools.  1B4,  ISB). 

An  nnr^stered  leaee  givei  a  claim  to  registration  (a.  48  oE  the  Act  ol  18TT, 
lapra,  p.  61).  A  tenant  who  held  ander  a  draft  memorandnm  of  a  lease  for 
more  than  three  fears  was  held  to  be  a  tenant  at  will  onl;.  Edaardi  t.  JfdUaet 
(N.Z.L.B.  1  3.C.184);  bat  it  was  heldthatalease  for  lessthantiiree  years,  not  being 
cegiBtrable,  oould  be  created  without  registration.  Finnoran  t.  Weir  (N.Z.L.B. 
6  B  C.  280,  Dig.  Col.  184).  Qwjmne  J.  seemed  to  think  that  sncb  a  lease,  not  being 
registrable,  coald  not  be  created.  Manning  t.  Oouman  (6  S.A.LJl.  100,  Dig. 
Col.  184).    Bnt  tet,  as  to  the  Qneenstand  law,  note  (J>),  tupra. 

A  holder  of  acartifiealeoftitleholdait  abaolutelj  free  from  an;  demise  not  notified 
thereon  (a.44ot  Principal  Act,  nipra  p.  49).  (See  Mannings.  Orotrman,  6  BA.L.B. 
180;  rraiWerv.  Lord,  8  8.A,L,B.  Bl;  Biu:Jm«  v.  Xnotiie,  7  S.A.L.H.  147;  Hunto- 
T.  Player,  9  B.A.L.B.  100,  Dig.  Col.  184).  But  not  to  an;  tenano;  from  ;ear 
to  ;ear,  or  for  an;  term  not  exceeding  three  ;earB  created  before  or  after  the  issiM 
ol  (be  certificate  ol  title  (s.  11,  Act  ot  1677,  tupra,  p.  49). 

An  agreement,  acooiding  to  which  the  vendor  remains  in  poasession  of  land  pa;ing 
rent  antil  the  pnrohase  mone;  is  paid,  creates  a  tenanc;  within  the  meaning  ot 
s.  74  ot  "  Tht  Tranifer  of  Land  Act,  1890  "  (Vic.),  bo  that  the  titU  ot  tha  registered 
proprietor  or  that  ot  a  registered  mortgagee  Irom  him  Is  aabject  thereto.  Cooaur- 
dal  Sank  0/  Avttralia  Limitid  v.  McaaikM  (28  7.L.B.  10,  18  A.L.T.  243,  8  A.L.B. 
97).    Su  aUo  cases  on  "  Fraud,"  Dig.  Col.  1 14. 

It  registration  of  a  lease  becomes  impossible  owing  to  its  destmotion,  it  is  still 
valid  as  a  contract  between  the  parties.  Blorritiej/  t.  ClanatU  (11  V.L.B.  IS,  6 
A.L.T.  107). 

Bemed;  of  holder  of  nnregistered  instrument.— Under  the  Beal  Propert;  Acts 
the  mere  execution  of  registrable  inetmrnents  passes  no  interest  in  land ;  it  merely 
gives  a  right  inperPMam,  and  a  lease  not  registered  can  only  take  effect  aa  an 
agreement.  OtagoHarbmtr  Boardv.  Spnlilinff  (N.Z.L.B. 4  B.C.  272,  Dig. Col.  184). 
Specific  performance  was  decreed  of  a  contract  ol  sale  oontaining  a  memorandum 
ol  lease.  Avidy.  Murray  (S.A.  Beg.,  December  IS,  1868;  qaoted  In  LovektD's 
Dig.,  CoU.  188  tt  leq..  Dig.  Col.  134). 

Stt  tnrther,  as  to  onregistered  leases  note  (h)  to  s.  44,  $t^>ra,  p.  S8. 

CovKHuna  ikd  Powaaa  im  Lxusb. 

For  tha  natnre  of  covenants  implied  against  the  laaaee,  «m  i.  70  ol  tha  PriiKi;al 

Act,  uifro.     For  Implied  powers  of  the  lessor,  including  entiy  and  re-entr;,  tte 
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u.  71,  73.  For  Abbreviated  lorms  ol  ooTenanta,  iee  eb.  73-71.  Ai  to  tba  eSeol  of 
nnplied  ooTenuiU, iw  s. 75.  A<to  powerto negative  oriiioditjimplledcoTenu]U,W( 
t.  7S.  As  to  nupannoD  of  covenants  ta  paj  rent  and  to  repair,  it  buUdinft*  leawd 
be  (iMtiojrad,  let  a.  SI  of  Act  ol  1677,  infra. 

Covenants  and  poven  ot  an  entire);  different  cbarooter  from  those  implied  may 
be  iDMTted.    BueknaU  v.  Stid  (10  8.A.L.It.  186). 

BeUel  nuv  ^  granted  to  a  tenant  vho  haa  committed  a  breach  ol  a  covenant  to 
iiwnra  or  to  pay  rent  (31  Tie.  No.  18,  le.  63,  «t  itq.,  P.  A  W.,  p.  1879 ;  SI 
Fio-So.  IS,  Be.  118,118.P,  4W.,p.87a). 

ABBiaKmtii  or  Leux. 

A  lease  maj  be  OrBsigned  bj  a  memorandum  ot  tiajisfer,  or  by  an  inBtmmeut  in 
Fonn  H.  See  i.  6£,  infra.  There  are  no  stalatory  provieiona  tor  sab-leaaes,  m  in 
tlie  Yiotoriui  Act,  ■.  113. 

Aa  to  mortgage  of  leaMholdi,  «m  t.  63,  infra,  and  oasea  oolleoted  in  the  Digert 
CoL  lU. 

Section  6d  of  the  Act  ot  1870  (N.Z.),  whioh  ii  an  szaot  tranaeript  ot  a.  6fi  ol 
Itafl  Qtieenel&nd  Act,  did  not  make  the  aaaignee  ol  a  lease  iiable  to  indemnify  the 
original  leaooe  against  rent  aoomed  dne,  nor  against  breaohea  ol  oovenant  oooiU' 
ring  altar  he  (the  assigoee)  has  aagigoed  to  some  one  elee.  Wilton  v.  Brightling 
(NZ.L.R.  4C.A.  4], 

At  to  the  right  ot  trnetee*  to  whom  the  property  ol  a  debtor  has  been  aeaigned 
to  assign  over  a  iease  to  a  man  of  straw,  see  StevenMon  i6  Soni,  Ltd.  v.  Brind  (31 
TX3.  109,  16  A.L.T.  166,  Dig.  GoL  137). 

Where  defendants,  who  were  assignees  under  a  settlement  of  oert^n  properUea 
'riiich  had  been  mortgaged  by  H.,  inclosive  ol  a  leaoe  of  land  made  to  him  by  the 
plunttSa  nnder  the  Act,  went  into  poBsesdon  ol  the  land  leased  and  paid  rent,  bat 
TCfe  not  roistered  aa  anignees  of  the  lease,  it  ¥ras  held  that  they  were  not  legal 
or  equitable  asugneea  of  the  lease  from  the  plaintiffs  or  liable  for  the  rant  reserved ; 
sad  that  thef  did  not  by  paymentB  made  by  them,  or  by  submitting  to  distress, 
bMOQW  tenMita  to  the  plaintiffs  on  the  terms  of  the  lease,  and  that  they  were  not 
liiblefor  anj  farther  rent  Timam  Borough  v.  Hoare  (16  N.Z.L.B.  SS2) ;  Cf. 
SaxmbaTg  v.  AlberUon,  (S  Q.L.J.  13A,  qnoted  in/ra). 

In  Victoria,  where  Crown  leaseholds  are  anbjeot  to  the  Iianster  ol 
lapd  Acts,  the  Crown  stands  in  the  same  relation  to  its  tenant  a*  an  ordinary 
landlord.  An  aosignee  by  ponhase  at  a  sheriff's  sale  of  a  leasehold  estate  from  the 
bown,  whoae  transfer  has  not  been  registered,  has  a  snffleient  interest  to  oome  into 
1  Conrt  ot  Eqnily  to  protect  the  land  from  lorleiture.  SenUile,  it  ma;  be  ottienrisc 
vheie  the  entry  has  actaall;  taken  place.  The  provisions  of  "The  Traiufcr  of 
Land  Statute,''  referring  to  registration,  have  merely  the  effect  that  antil  the 
tnoeleT  to  the  transferee  is  r^stered,  the  original  lessee  may  act  so  as  to  defeat  the 
tiOe  ot  the  assignee.     Kictham  v.  The  Queen  (8  V.L.B.  (Eq.)  1,  350,  Dig.  Col  181). 

Covenant  not  to  assign.— For  abbreviated  Icrm  ol  this  oovenant,  lU  s.  78, 
w/ni.  It  has  been  held  in  New  Zealand  that  the  Bagistrar  cannot  relaae  to 
rtfpiter  an  assignment  ot  a  lease  on  the  groond  that  the  assignment  amoants  to 
s  bceaoh  ot  covenant.  In  re  Duggaa  (N.Z.L.B.  3  8.C.  lH],  Su  Ex  parte 
miMm  (fi  T.L3.  (L.)  6S,  quoted  infra). 

nie  giving  ol  an  ssugnment  ol  a  lease  of  land  nnder  the  Aot,  if  the  assignment 
b*  not  r^Mtered,  does  not  amount  to  a  breach  ol  a  oovenant  not  to  assign  withont 
MOMnL  The  registered  proprietors  of  land  demised  for  14  years  to  B.,  who  after- 
wirdt  assigned  to  C,  who  snbseqnently  assigned  to  A.  The  lease  contained  a 
■ovanaot  not  to  assign  or  snbUt  withont  leave.  The  assignments  to  C.  and  A.  wen 
made  with  the  eonunt  ot  the  lessors.    A.  afterwards  gave  a  bill  ot  sale  to  X.,  and 
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NHigii«d  the  lease  to  X.  by  way  of  mortgags.  This  aasignmeDt  wu  made  without 
leave,  and  the  inatrameat  was  DeTer  registered.  Held,  that  an  equitable  mor^ofiee 
or  encnmbrancee  at  land  and«i  the  Real  Property  Acta  who  has  □□(  r^iitersd  hii 
oBBignmeDt  or  security  is  in  the  some  position  as  aa  equitable  mortgagee  ol  load 
Qoder  the  general  law  who  hat  not  foreolased ;  that  ths  noregistered  eqoitablt 
aMignment  did  not  pass  the  legal  interest,  and  that  there  hod  been  no  lorleitare  by 
A.  Held,  also,  that  it  the  words  ol  a.  proviso  for  re-entry  do  not  dearly  reter  to  the 
terms  of  a  negative  covenant,  do  re-entry  can  be  mode.  Nnutiiburg  v.  AlberttM 
(S  Q.L.J.  12G). 

A  lease  from  the  Crown  onder  b.  20  (6)  of  "  Tht  Land  Act  of  1869"  coDtaoued  k 
oonditionnot  to  assign  wit  hoot  leave  of  the  Oovemor-iD-Coaiicil.  Theleaaewasdnly 
registered  under  s.  IS  of "  Tin  Transfer  of  Land  Statute."  The  Bherift  having  sold 
the  intereBt  of  the  lessee  under  s-  106  of  that  Act,  the  Begistrsf  refused  to  reenter 
the  transfer  from  the  sberiS  as  involving  a  breach  of  condition.  Held,  that  the  con- 
dition did  not  affect  involuntary  transfers  like  the  one  in  question,  and  the 
Begiatrar  must  register  the  ^. /a.  and  transfer.  Ex  parte  EUuan  [6  V.L.B.  (L.)  G9). 
C[.  S.  V.  Bourne,  Ex  parte  SpTCtur  (3  Q.L.J.  14),  a  decision  npon  e.  24  <rf  "  The 
Intettacy  Act  0/1877." 

Covenant  not  to  eablet.— For  abbreviated  form  of  thie  covenant,  $tt  &.  7S, 
infra.  An  agreement  not  to  sublet  without  consent  was  held  in  South  Australia 
not  to  be  a  condition  but  a  covenant,  and  ejectment  would  not  lie  for  a 
breach  thereof  under  s.  50  of  '■  Thi  Hial  Property  Act  1861,"  it  not 
being  in  the  nature  of  things  a  covenant  in  respeat  of  which  default  woald  be  con- 
tinued for  mi  months.  Setable,  thate.  124  {3')  ot  "  The  Seal  Fropertg  Act  of  1861" 
(S.A.)  would  not  prevent  ejeotment  for  a  common  law  forfeiture  of  the  teno. 
Sanden  v.  Wadhaia  {4  8.A.L.R.  73).     .See  as.  71,  128,  infra. 

Where  defendants  held  a  sub-leaseandei  the  Victorian  Act  from  the  plaintiffs,  made 
by  them  withoat  having  first  obtained  the  conaent  in  writing  of  the  lessor,  and  the 
defendants  were  let  into  occupation  of  the  land,  it  was  held  the  plaintiffs  were 
entitled  tOBue  tor  use  and  occupation.   UunrodBaiilitu-^.  Adam*  (17T.L.B.703). 

A  ooTonant  to  pay  rent  contained  in  an  uaregiatered  lease  is  operative.     ZMd. 


25  Vie..  No.  14. 
Kight  of 
purchase  i 

granted  or 
covenant 
stipulated. 


68.  In  any  Buch  lease  a  right  to  purchase  (a)  the  lee-edmple  of  the  land 
lj^  thereby  demised  may  be  granted  to  the  lessee  by  a  stipulation  to  that 
effect  expresBed  in  such  lease  or  a  covenant  to  parchase  the  (ee-simple 
of  the  said  land  may  be  entered  into  by  the  lessee  and  in  snch  case  the 
true  amoant  of  the  parchase- money  to  be  paid  the  period  within  which 
anch  right  may  be  exercised  or  such  covenant  is  to  be  performed  and 
such  other  particulars  as  may  be  considered  necessary  for  explaining 
the  terms  of  Buch  right  oi  covenant  shall  be  stated  on  such  lease  and 
in  case  the  lesBee  shall  pay  the  purchase-money  stipulated  and  other- 
wise observe  bis  covenants  (i)  expressed  and  implied  in  such  lease  ths 
lessor  shall  be  bound  to  execute  a  memorandum  of  transfer  to  snob 
lessee  of  the  said  land  and  the  fee-simple  thereof  and  to  perform  all 
necessary  acts  by  this  Act  directed  to  be  done  for  the  purpose  of 
transfering  to  a  purchaser  any  land  and  the  fee-simple  thereof 

(a)  Btght  to  purehaee. — A  lease  under  the  Acts  may  contain  a  right  to 
paichase.  A  right  of  purchase  acquired  by  a  leasee  is  as  much  proteoted 
by  rsgiatration  as  the  term  granted  by  his  lease.  Rutu  Peehi  r.  Davy  (9 
N.Z.L.B.  1S4).     A  pluntiS  who  had  lost  bis  right  of  parchase  by  omission 
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to  dMlare  his  eiereiiB  of  the  optioa  when  the  land  vu  aold  b;  the  registered 
proprietor,  who  had  previously  made  with  the  plaintiff  an  agreement  for  lease  with 
option  at  puccbase,  which  agreement  viae  aever  regietered,  was  held  entitled  to 
obtain  specific  peilonnance  ol  the  agreement  for  the  lease  without  a  purohaaing 
claose  against  a  subsequent  registered  proprietor  who  took  with  knowledge  ol 
plaintiff's  sgreement.     {MtrrU  t.  McKay,  16  N.Z.L.B.  124). 

Jl  lessee  with  right  of  purchase  is  not  entitled  belore  the  time  for  paynieDt  of  the 
pKrchase  money  has  arrived  to  caveat  against  his  landlord  dealing  with  his 
property,     lure  Glark  and  Harvey  (BS.d.L.It.  181). 

(i)  Obterve  hU  eovenanti. — Semble,  the  option  expires  with  forteitare.  Sed  vide 
Green  v.  Low  (23  Beay.  623). 

54.  Whenever  any  lease  or  demiae  which  is  required  to  be  registered  23  Vic,  No,  H. 
by  the  provisions  of  this  Act  is  intended  to  be  surrendered  and  the  agi^^red  bj 
surrender  thereof  is  effected  otherwise  than  through  the  operation  of  a  endorsement 
surrender  in  law  or  than  under  the  provisions  of  any  law  at  the  time   concunenoe  of 
being  in  force  in  the  said  Colony  relating  to  insolvent  estates  there  ''^^''• 
shall  be  endorsed  upon  such  lea^e  or  on  the  oounterps,rt  thereof  the 
word   "  Snrrendered "   with  the  date  of  such   surrender  and    such 
endorsement  shall  be  signed  by  the  lessee  and  by  the  lessor  as  evidence 
of  the  acceptance  thereof  and  shall  be  attested  by  a  witness 

and  the  Registrar-General  thereupon  shall  enter  in  the  register 
book  a  memorandum  recording  the  date  of  such  surrender  and  shall 
likewise  endorse  upon  the  lease  a  memorandum  recording  the  fact  of 
such  entry  having  been  made  in  the  register  book  and  upon  such 
entry  being  so  made  in  the  register  book  the  estate  or  interest  of  the 
leasee  in  such  land  shall  revest  in  the  lessor  or  in  the  person  in  whom 
having  regard  to  intervening  circumstances  (if  any)  the  said  land  would 
have  vested  if  no  such  lease  had  been  executed  and  production  of  such 
lease  or  counterpart  bearing  such  endorsement  and  memorandum 
shall  be  sufficient  evidence  that  such  lease  has  been  so  surrendered 

56.  Whenever  any  lease  shall  be  delivered  up  by  an  insolvent  lessee  35  Vic,  No.  11, 
nnder  the  provisions  of  the  Insolvent  Act  (a)  to  the  lessor  in  consequence  ^henk^M  is 
of  the  official  assignee  having  declined  to  accept  the  same  the  Registrar-  inaolvent. 
General  upon  proof  to  his  satisfaction  by  affidavits  or   otherwise  that 
the  Official  Assignee  has  declined  to  accept  such  lease  shall  enter  in  the 
renter  book   a  memorandum  to  that  effect  and  shall  also  endorse 
upon  SQch  leaae  a  memorandum  of  the  fact  of  such  entry  having  been 
made 

(a)  See  now  s.  ISO  of  "  The  Iniolveney  Act  oj  187*." 

MoBTOAOES. 
[The  eatei  on  MoETaAaES  are  grouped  together  in  the  Digest,  Cole.  13S-159). 
56.  Whenever  any  land  or  any  estate  or  interest  in  land  under  the  S5  Vlo.,  No.  14. 
provisions  of  this  Act  is  intended  to  be  charged  or  made  security  («)  in  A^how"    '  ""^ 
favour  of  any  mortgagee  the  mortgagor  shall  execute  a  bill  of  mortgage  """'^'^fA,'" 
in  Form  F  (6)  of  the  Schedule  hereto  [ScbednU  F] 

Digitized  bvCotU^lc 


Priorily  of 
mortf^ages  nnd 
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and  whenever  an;  snob  land  estate  or  interest  is  intended  to  be 
charged  with  or  made  security  (a)  in  favour  of  anjr  eacumbranoee  (e)  for 
the  payment  of  an  annuity  rent  charge  or  sum  of  money  the  encom- 
brancer  shall  execute  a  bill  of  encnmbrance  in  form  G  (b)  of  the  Schedule 
hereto 

and  every  such  bill  of  mortgage  or  bill  of  encumbrance  shall  con- 
tain an  accurate  etatement  of  the  estate  or  interest  intended  to  be 
mortgaged  or  encumbered  and  shall  refer  to  the  description  given  in 
the  grant  or  certificate  of  title  of  the  Isjid  in  which  such  estate  or  in- 
terest ie  held  or  shall  give  such  other  description  as  may  be  neoessoiy 
to  identify  such  land  together  with  a  statement  of  all  mortgages  and 
other  encnmbrances  affecting  the  same  (if  any) 

and  every  Buch  bill  of  mortg^e  or  bill  of  encumbrance  shall  be 
attested  by  a  witness  (d)  and  shall  be  registered  («)  in  the  order  of  time  in 
which  the  same  is  produced  to  the  Registrar-General  (/)  for  that  purpose 
and  bills  of  mortgage  and  bills  of  encumbrance  registered  in  respect  to 
or  affecting  the  same  estate  or  interest  shall  notwithstanding  any 
express  implied  or  constructive  notice  {g)  be  entitled  to  priority  one  over 
the  other  according  to  the  date  of  registration  (A)  and  not  according  to 
the  date  of  each  instrument  itself 

As  to  mortga^s  created  by  memoraiidum  □(  traaater  Mid  charge,  tee  si.  3S-2T  of 
Om  Act  of  1B77,  mpra. 

Ah  to  implied  corenaDts  In  mortgages  and  other  inetraments,  tte  w.  67-76,  infra. 
<a)  Sladt  leeurity.—A  mortgage  onder  the  provisions  ol  this  Beotioit  does  not 
coniej  the  legal  estate  to  the  mortgagee  (a,  60),  the  interpretation  clanse  (a.  B,  npu, 
p.  7),  Bbowing  that  it  was  intended  to  be  a  charge  created  merely  lor  secnring  a  loan. 
Duncan  v.  Wood  (1  Q.L.B.,  Part  I.  411).  Conseqnentl;  the  terms  " f oreolotare" 
and  "  redemption  "  are  not,  in  the  sense  in  which  thej  are  need  at  common  lav, 
itrlctl;  appUcftble  to  the  rights  at  a  mortgagor  and  mortgagee  or  an  eneambranoer 
and  enoumbrancee,  as  created  bj  the  registration  ot  an  instrnment  in  Forms  F 
orO.  {Truit  and  Agency  Co.  1.  Marlaiiea  (B.C.B.  I6th  March,  1874).  Under  1.60, 
however,  the  mortgagee  is  empoiveied  nnder  certain  eironnutanoes  to  toreclon  his 
mortgagor's  right  to  repa;  the  amount  seenred  bj  the  mortgage,  and  ma;  obtsin 
the  legal  title  to  the  land. 

{b)  Farm*  Fand  G.— It  ahoold  be  noticed  that  under  this  section  any  estate  or 
interest  in  land  may  be  mortgaged  or  encumbered  under  Forms  F  and  O,  and  that 
it  is  not  necessary  that  the  mortgagor  should  be  the  holder  ot  the  fee  simple. 
Where,  however,  theiutereat  songht  to  be  charged  is  that  of  a  registered  mortgagee, 
the  usual  practice  is  to  take  an  absolate  transfer  ol  the  mortgage  nnder  s.  69  infra, 
and  lo  ezecDte  a  oollaleral  deed  containing  coTenanta  for  a  re-transfer  upon  repay- 
ment ot  the  amount  secured,  and  a  personal  covenant  for  such  repayment.  There  is 
also  a  practice  of  taking  a  transfer  in  Form  W  in  lieu  ot  a  mortgage.  This  practice, 
ithich  is  mostly  confined  to  commission  agents,  is,  as  a  general  rnle,  very  nnwise, 
and  has  been  the  subjactof  nnfavourable  comment  by  the  judges  ot  the  Supreiii* 
Court.  (Per  Oiiffith  C.J.  in  Cox  v.  Bourne,  R.C.B.,  let  April,  1897,  quoted  tupra, 
p.  6C).  Sinoe  that  caee  the  itegistrar  reluses  to  register  tiansfeis  which  ore  to  hi> 
knowledge  given  by  way  ol  seoarity  only. 

In  Tiotorla,  it  has  been  held  that  the  creation  ot  a  ^uiul  equity  ot  redemption  by 
the  ezeoutlon  of  a  tranter  absolote  in  form  by  the  mortgagor,  and  of  a  deed  of 


THE  "SEAL  PROPEBTY  ACTS"  OF  QUEENSLAND. 

deftMUun  b;  tbe  mortgogM,  though  ooatraiy  to  the  polio?  ot  the  Acta,  ia  not  illegal, 
lod  Uiia  pnotice  is  aometimea  ftdopt«d  (in  Tiotoria)  b;  building  aocietiea.  Walton  \. 
Ba^  Ptrmaaent  Building  SoeUly  (U  T.L.B.  263,  Dig.  Co!.  MO)  ;  but  lee  a.  22 
ol  the  Aot  of  1S77,  infra,  uid  the  notes  thereto.  Where  Baoh  a  course  ia  followed 
(lie  intarMt  ot  the  mortgagor  in  the  land  ia  not  bound  b;  the  lodging  of  the  aherlA'a 
fi.  fa.    Sander  v.  Twigg  (13  V.L.R.  76S,  9  A.L.T.  101.  Dig.  CoL  198). 

All  the  inteieata  which  derogete  from  tbe  title  ot  a  registered  proprieCoi  ot  the  lee 
Dinple  affect  In  eqnal  meaBOre  the  rights  of  t,  registered  mortgagee.  These  ate 
jiaeusiad  at  length  under  a.  U  tupra,  pp.  49  tl  trq. 

Tbe  relative  lighta  of  the  mortgagor  and  mortgagee  before  an;  default  generaU; 
appear  b;  the  terms  of  tbeir  mortgage.  It  ahontd,  however,  be  noticed  tbat  the 
mortgagee  is  not,  nnder  the  Queensland  Act,  apart  from  a  contract  to  tbat 
effect,  entitled  to  the  ouatody  ot  the  title  deed  ot  the  mortgaged  property 
(Clarkton  T.  Mutual  Life  Aitociation  of  Auttralatia,  B.C.B.  2nd  April,  1379, 
Dig,  Col.  144) ;  and  even  where  bj  the  terma  of  the  mortgage  the  mortgagee  ia 
entitled  to  the  cuatod;  ot  the  deed,  the  mortgagor  can  atill  obtain  regiatr&tion  of 
I.  second  mortgage  or  transfer  withont  his  ooosant. 

In  the  ease  of  the  mortgage  in  question  in  Capl  v.  Truitee*  of  tht  Satmgi  Bank 
0/N.&  IT.,  it  was  held  tbat  notwitbatandlog  a  aoveoant  by  tbe  mortgagor  to  pay, 
after  default,  Interest  qaarterly  at  current  rates,  he  must  tollow  the  usual  mle  on 
eamiog  to  p^  oS  the  mortgagee  after  default,  and  give  him  sti  montha'  notice  or 
rise  pay  six  months' interest  (UN.S.W.LJt.  (Eq.)  204). 

A  mortgage  under  the  Act,  though  aabaequently  diacharged,  is  not  sufBoient  proof 
of  the  exact  amount  alleged  lo  have  been  paid  aa  the  consideration  of  the  mortgage. 
Haya  t.  ITttioR  (6  A.L.T.  249],      See  notes  to  s.  SC.  lapra. 

Further  advsnoea, — A  registered  mortgagee  without  notice  ot  any  confllctlDg 
rights  ma;  make  further  advances  under  a  mortgage  covering  further  advaDoes, 
vilhoot  previonsl;  searching  tbe  register.  A  caveat  does  not  prevent  the  making 
of  such  further  <idvanaea,  for  it  does  not  affect  dealings  with  property  outside  the 
Seal  Propert;  OfBea.     QueeTuUaid  Tnutet*  Ltd.  v.  Registrar  of  Titlei  t5  Q.L.J.  46). 

Caveat  by  the  mortgagor. — A  mortgagor  may  lodge  acaveat  agaiuat  dealings  with 
the  land  by  the  mortgagee.     Davieiv.  Herbert  (11  T.L.B.  880,  6A.L.T.  19). 

(c)  EHCuJHbranete, — See  definition  ot  the  term  in  the  Interpretation  Clauae, 
iajm,  p.  8. 

(d)  AtUtted  by  a  wjCiwh.— S««  a.  IIG  ot  the  Principal  Act,  and  s.  G  ot  the  Aot  ot 
1877,  infra. 

((]  Shall  be  regitUred. — Theae  wcrda  are  mandatory.  R.  v.  RtgittTar-QentTdl, 
Ufaru  Roxburgh  (1  S.C.B.  (Q.)  201). 

The  endorsement  after  exeoutioD  upon  tbe  bill  ol  mortgage  of  a  note  atating  tbat 
it  is  subject  to  a  prior  mortgage,  doea  not  vitiate  tbe  instrument  or  its  registration. 
Bnlter  v.  Weld  (N.Z.L.B.  8  8.C.  104). 

(/)  Produetd  to  the  Segi*trar.—Ste  s.  12  of  the  Aot  ot  1877,  and  s.  48  of  tba 
Ptincipal  Act,  mpra,  pp.  41, 47. 

(f)  Exprtu,  incited,  or  eonttmeliet  notice.~Su  notes  to  a.  100,  infra. 

ik)  DcM  of  Tegitlration.—Sed  tiidt  s.  12  ot  Act  ot  1677,  tupra,  p.  41. 

NoUce  of  default  and  ot  an  Intention  to  sell,  though  given  before  registration  ot 
the  mortgage,  waa  held  aufflcient  to  validate  a  sale  made  after  registration. 
VotUoon  V.  MereantiU  Unanee  and  Agency  Co.,  Ltd.  (17  V.L.B.  271,  12  A.L.T. 
320).  Bo,  too,  an  action  can  be  maintained  on  the  personal  covenant  contained 
in  Perm  F  without  regiatration  ot  the  bill  of  mortgage  (Jbid).  Ct.  on  the  latter 
point,  Mercanme  Suilding  Co.  v.  Uurphy  (14  W.N.  (N.B.W.]  105). 
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M  Vic,  No.  14. 
Bemedj  when 
moTtflngoT  or 
encumbmncec 
is  in  delAQlt. 


Iq  case  default  shall  be  made  for  the  space  of  one  calendat 
month  (a)  in  payment  of  the  principal  money  or  intereet  or 
any  part  thereof  secured  by  any  registered  bill  of  mortgage 
or 
if  default  shall  be  made  in  the  observance  of  any  covenant  that 
may  be  expressed  in  such  bill  of  mortgage  or  that  is  therein 
as  against  the  mortgagor  declared  to  be  implied  as  herein- 
after (b)  provided  or 
in  case  such  default  for  the  space  aforesaid  shall  be  made  in 
paj'ment  of  the  annuity  rent  charge  principal  money  or 
interest  or  any  part  thereof  secured  or  cbarged  by  any 
registered  bill  of  encumbrance  or 
if  default  shall  be  made  in  the  observance  of  any  covenant  that 
may  be  expressed  in  such  bill  of  encumbrance  or  that  is 
therein  as  against  the  encnmbrancer  hereinafter  (b)  declared 
to  be  implied 
the  mortgagee  or  encambrancee  after  giving  to  the  mortgagor  or 
encumbrancer  notice  in  writing  (c)  to  pay  the  money  then  due  or  owing 
on  such  bill  of  mortgage  or  bill  of  encumbrance  or  to  observe  the 
covenants  therein  expressed  or  implied  as  the  case  may  be  or  after 
leaving  such  notice  on  the  mortgaged  or  encumbered  land  or  at  the 
nsual  OF  last  known  place  of  abode  in  Queensland  of  the  mortgagor  or 
encumbrancer  or  other  person  claiming  to  be  then  entitled  to  the  said 
land  and  after  such  default  in  payment  or  in  observance  of  covenants 
continuing  for  the  further  space  of  one  calendar  month  (a)  from  the  date 
of  such  notice  is  hereby  authorised  and  empowered  to  sell  ('/)  the  said 
land  so  mortgaged  or  encumbered  or  any  part  thereof  and  all  the  estate 
and  interest  therein  of  the  mortgagor  or  encumbrancer  and  either  alto- 
gether or  in  lots  by  public  auction  or  by  private  contract  or  by  both  such 
modes  of  sale  and  subject  to  such  co^iditions  as  he  may  think  fit  anil 
to  buy  in  and  resell  (e)  the  same  without  being  liable  for  any  loss  occa- 
sioned thereby  and  to  make  and  execute  all  such  instruments  as  shall 
be  necessary  for  effecting  the  sale  thereof  all  which  sales  contracts 
matters  and  things  hereby  authorised  shall  be  as  valid  and  effectual  as 
if  the  mortgagor   or  encumbrancer  had  made  done  or  executed  the 


Beceipt  ol 
mortgigee  or 

encumbrancee 
Bufficieat 
discharge  to  a 
purchaser. 


and  the  receipt  or  receipts  in  writing  of  the  mortgagee  or  encnm- 
brancee  shall  be  a  snfBcient  discharge  to  the  purchaser  of  such  land 
estate  or  interest  or  any  portion  thereof  for  so  much  of  his  purchase 
money  as  may  be  thereby  expressed  to  be  received  and  no  such 
purchaser  shall  be  answerable  for  the  loss  misapplication  or  non- 
application  or  be  obliged  to  see  to  the  appUcation  of  the  purchase 
money  by  him  paid  nor  shall  he  be  concerned  to  inquire  as  to  the  fact 
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of  any  default  notice  or  reqaisitioii  having  been  made  or  given  oa 
aforesaid 

and  the  purohase  monej  to  arise  from  the  sale  of  any  aach  land  Appropri&Koa  ot 
estate  or  interest  shall  be  applied    First  In  payment  of  the  expenses  P™*^^ 
occaaioned  by  snch  sale    Secondly  In  payment  of  the  moneys  which 
may  then  be  due  (/)  to  the  mortgagee  oi  encumbrancee  and  the  sarplas 
(17)  if  any  shall  be  paid  to  the  mortgagor  or  encombrancer  as  the 
cue  may  be. 

Sdhiubi:  or  Rbkbdibs. 
The  TSgiBtered  mortgagee  baB  agaiuet  a  mortgagor  irho  has  made  default 
eitfan  in  the  pajment  of  the  moneja  intended  to  be  secured,  or  in  an; 
of  (he  covenants  in  the  mortgage,  the  lollo^og  remedies:— (1)  He  maj,  after 
notiM  in  writing,  sell  the  mortgaged  laud  and  apply  the  proceeds  in  pay- 
ment of  his  debt  and  expenses  (s.  57) ;  (2)  he  ma;  enter  into  poeeeBsion  of 
the  mortgaged  property  b;  receiving  the  rente  and  profits  (s.  60)  ;  (3)  he  may  dis- 
train npon  the  goods  of  the  tenant  or  occupier  of  the  mortgaged  property  (ss.  60-61); 
(4)  he  may  bring  an  action  of  ejectment  against  the  mortgagor  (s.  60];  (S)  he  may, 
bytuit  or  other  proceedings  in  Equity,  foreclose  themorlgagor'seqoityot  redemption 
(t.  £0);  and  (6)  he  may  sue  on  the  personal  covenante  contained  in  the  mortgage.  All 
ibcse  remedies  may  be  eietcised,  so  far  as  practicable,  at  the  same  time.  Tbos  the 
mortgagee  may  distrain,  and  after  distraint  sell  the  land,  or  he  may  sell  and 
soe  ander  the  covenant  in  the  mortgage.  TVuit  and  Agency  Co.  t.  ifarkvreU 
(B.C  fi.,  16th  March.  1874,  Dig.  Col,  !S4.)  The  remedies  are  concurrent,  and  not 
slteroative.  The  mortgagee  who  accepts  part  of  the  moneys  due  on  covenants  in  a 
aiortgage,  and  who  eovenanta  not  to  eae  the  mortgagor,  does  not  imperil  hia 
itmedies  against  the  land.  South  Auitralian  L.M.  and  A  Co.,  Ltd.  t.  M'lnnet 
(B  C.B.  2Gth  April,  18g6j.     Sed  vide,  as  to  opening  a  foreolosore,  note  (/]  to  s.  60, 

But  the  right  of  consolidaUon  aegnlred  under  a  mortgage  ot  lands  not  nnder  the 
Bee]  Property  Acts  ie  not  available  to  mortgagees  ot  lands  wider  the  Aote, 
the  reason  being  that  with  the  exceptions  as  to  non-notified  encumbrances,  men- 
Uooed  in  s.  41  ivpra,  the  foliom  appropriated  to  each  portion  of  land  can  be  relied 
apou  lo  show  alt  obUgations  to  which  the  land  is  subject.  Wilkin  v.  Diant,  (6 
N.Z,L.B.  425),  where  both  portions  of  land  were  under  the  Act ;  Greig  t.  Walton  (^ 
T.LK  (Bq.)  79,  3  A.L.T.  13,  Dig.  Cole.  144-145),  where  one  of  tbe  two  portions 
ns  onder  the  Act. 

Where  land  is  mortgaged  under  "  Tht  Sugar  Workt  Guarantte  Act  of  1SS3  "  to 
the  Treasorer,  such  mortgage  takes  priority  by  consent  over  prior  mortgages  or 
ueumbrances.  S«e  s.  13  ot  that  Act.  Bo  also  s.  10  ot  "  The  Itartti^ial  Proof 
Fffldoff  Act  of  IB96." 

As  to  registration  ot  a  charge  nnder  "  Tht  Rabbit  Boardi  Ael,  18S6,"  tie  e.  SO  of 
tbit  AcL 

The  devisee  of  mortgaged  land  must,  it  is  apprehended,  take  it  cum  ontre,  and 
cannot  call  upon  the  personal  representative  ot  the  testator  to  exonerate  the  land 
oat  of  the  personal  estate,  antees  a  contrary  intention  appears  by  the  will — i.«, 
Locke  King's  Act  applies  to  land  under  the  Acta.    See  "  Equity  Act  of  1867,"  s.  78. 

JDritdiction.— Where  the  mortgagor  ot  land  in  Victoria  resided  in  England,  bat 
the  mortgagees  were  described  as  of  Melbourne,  it  was  held  that  primd/oeie  the 
oontraet  was  to  pay  the  mortgage  debt  in  Melbourne,  and  therefore  an  action 
could  be  brooght  in  Tlotoiia,  on  the  mortgagor's  personal  covenant  to  pay,  with 
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ft  mit  tor  service  ont  of  the  jnriEdlction.  Bank  of  fietoHa,  Ltd.  t.  Bobtrtion  (IB 
A.L,T,  aol,  246).  C(.  NatUmal  Bank  oj  yea  Zealand  Limited  t.  Barefay  (17 
N.Z.L.R.  8IB,  A.A.D.  (1899)  Col.  212). 

{a)  One  eaUndar  m«nth.— These  periods  mn;  be,  and  in  pmotioe  ore,  short«Hd 
IndeBnitel;  b?  lirtae  of  the  powen  oonfeired  on  the  purtiea  by  s,  59,  infra. 

[i)  HiTeinafter.—See  m.  67-76,  fn/m. 

(c)  NoHee  in  writing.— Aa  Itaportant  leqaisite  lor  a  vftUd  exercise  of  ft  moit- 
gagee'B  power  of  sale  is  the  giving  to  the  mor^agor  ot  the  proper  notice  ot 
ftn  intention  to  selL  This  notioe  vaaj,  b;  the  express  terms  ot  the  mottga^, 
be  dispensed  with,  and  snob  on  express  stipulfttion  is  good,  aocoiding  to  the  deci^oa 
of  the  Nev  Zealand  Court,  notwithstanding  the  provision  In  the  Act  as  to  notiM. 
Puilie  TruiUe  t,  Sloniion  (12  N.Z.L.R.  428,  Dig.  Col.  162).  The  asool  practice 
Is  to  ftbbreviate  by  the  terms  ot  the  mortgage  the  time  tor  which  detanlt  mast  have 
oontinaed,  ftnd  notioe  most  be  given ;  bat  in  ever j  case  the  notice  mast  oomplj  with 
the  terms  ot  the  snction  or  the  instrument  modifying  It.  Tbos,  where  Mien 
dftjs'  notice  was  provided  tor  by  the  mortgage,  and  the  mortgagee  gave  notice  to 
the  mortgagor  that  theland  wooldbe  sold  "unless  the  money  due  onder  the  mortgage 
be  forthwith  paid,"  it  was  held  that  the  notice  waa  invalid,  ae  not  showing 
whether  both  principal  and  interest  were  demanded,  and  as  tailing  to  give  tbe 
neeetsftry  seven  days  for  repayment.  McDonald  v.  Bowt  (S  A.J.Il.  90,  4  A.J.R. 
184,  Dig.  Col.  IBS).  Where  by  the  mortgage  service  ot  a  demand  in  writing 
upon  the  mortgagor  was  dispensed  with,  it  waa  held  that  all  notioe  had  not  been 
dispensed  with,  there  being  a  subsequent  clause  providing  for  service  through  the 
post.  Van  Damme  v.  Hloxam  (9  S.A.L.R.  27,  Dig.  Col.  152).  A  demand  of  U» 
large  a  mm  is  not  necessarily  invalid,  and  does  not  free  the  mortgagor  tiom  tbe 
necessity  of  ottering  to  pay  the  true  amount  due.  Campbell  v.  Commtrcial  Banhng 
Co.  o/%(tnej/ (2  N.B.W.L.H.  8TS,  369,  Dig.  Col.  ISl).  Validnotice  ot  demand 
ma;  be  given  before  registration  ol  the  mortgage,  though  registration  muet  be 
affected  before  the  actual  sale.  ilathieaon  v.  MercantHe  Finance  and  Agency  Ca. 
Ltd.  (IT  Y.L.R.  271,  12  A.L.T.  220).  It  most  be  observed  that  a  demand  far 
payment  ot  "the  money  owing"  after  default  in  payment  ot  interest  intimates  a 
willingness  on  the  part  ot  the  mortgagee  to  receive  his  principal  at  once,  althougfa 
tbe  date  fixed  for  its  payment  has  not  arrived,  and  he  may  not,  if  the  principal 
and  the  interest  to  date  are  paid,  thereafter  claim  ioteresl  to  tbe  end  ot  the  original 
term.  Ewart  v.  General  Financt,  etc.,  Society  of  Auitrulatia  (IG  V.L.B.  625,  11 
A,L.T.  97,  Dig.  Col.  163).  The  mortgagor  cannot,  however,  restrain  his  nwctgagea 
from  selling  unless  he  tender  him  both  principal  and  interest,  although  the  dsts 
fixed  tor  the  repayment  of  the  principal  has  not  yet  arrived.  Hervey  v.  Jniflu  (6 
W.W.  &  i'B,  (Eq.)  125,  Dig,  Col.  154). 

A  notice  that  a  mortgagee  intends  to  exercise  his  power  ot  sale  by  reason  of  tbe 
non-performance  of  the  covenants  in  tbe  bill  of  mortgage  must  specify  which 
particular  covenant  or  covenants  is  or  are  slleged  to  have  been  broken.  Stacty  v. 
Hansen  (20  V.L.R.  661). 

(d)  To  tell. — The  power  of  sale  is  conferred  subject  to  certain  formalities  on  tbe 
part  of  tbe  mortgagee  to  be  observed,  and  a  sale  without  tbe  due  observance  of  such 
formalities  subjects  tbe  mortgagee  to  an  action  tor  damages.  Campbell  v.  Commir- 
d«l  Sanldng  Co.  of  Sydney  (2  N.3.W.L.B.  376  (P.G.),  389  (New  Trial)  Dig.  Col. 
161). 

Apart  from  compliance  with  tbe  Act  as  to  formalities,  further  obligations  are 
oast  npon  the  mortgagee  who  exercises  his  power  ot  sale.  He  must  take  reasonable 
precautions  to  obtain  a  fair  price  for  the  land ;  but  after  suob  precautions  are  talen 
he  is  not  concerned  as  to  the  reeolt  of  the  sale.  Qnnn  v.  Land  Mortgage  Bank  of 
Vicioria(12  A.L,T.  49,  Dig.  CoL  168),    The  sale  by  a  mortgagM,  in  one  lot  and  tor 
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one  price,  of  land  under  the  Act  and  Und  notcadertheAct,  waaheldtobeafailiiireof 
Ihe  mortgagee's  datj  towards  the  mortgagor.  Jioi»  v.  Vktorian  Permantnl  Bvildiiig 
Soattj  (8  V.L.B.  (Bq.)  254.  i  A.L.T.  17,  Dig,  Col.  150).  The  purchaser  Irom  a 
mortgagee  eiercinng  his  power  of  sale  Is  protected  from  an?  defect  in  the  mort' 
gsgee'a  ooUce  or  demuid,  but  it  seems  doubtful  whether  the  proleation  extends  to 
1  person  having  oul;  a  oontract  to  pnrcbase.  See  McDoTiald  v.  Rotee,  3  A.J.K. 
W,  4A.J.B.  134,  Dig.  Col.  162;  Ron  v.  Vietorian  Permanmt  Building' Sodaty, 
M  ntpra.  As  to  the  eontianance  of  the  mortgagee's  pover  of  sale,  notwith- 
Gtudlag  a  tranaler  of  the  InteieBt  through  varions  persons,  see  £Ut<e>u»n  v.  £ym« 
(19  AJi.T.  47,  3  A.L.K  2S0,  Dig.  Col.  164). 

A  mortgagor  in  posaesuon  after  default  is  a  tenant  at  sufterance,  whose  tenure  is 
determined  by  a  sale  bj  the  mortgagee.  Griffin  v.  Dunn  (4  V.L.B.  (L.)  41S,  Dig. 
Col.  166). 

No  interest  passes  bj  a  sale  of  mortgaged  land  nutil  registration  of  the  transfer. 
A'oliwial  Bani  t.  UttiUd  Eand-in-Hand,  dc,  Co.  (4  App.  Cae.  391).  And  i«  s. 
Si,  infra. 

(<)  To  buy  in  and  raeU. —  StmbU,  a  mortgagee  cannot  bay  for  himself  under  thU 
iMfion  witboat  the  consent  ol  the  mortgagor.  In  rt  WMU,  Ex  parte  Oaggt  (1 
9  C.H.  (Q.)  149).  As  to  sale  b;  auction  by  morlgagor  trustee,  and  purchase  by  ths 
mortgagee,  see  Dvrack  v.  Hill  (9  Q.L.J.  179).  It  is  a  common  practice  for  the 
mortgagee  to  obtain  judgment  in  an  action  on  the  covenant  to  pay,  issue  a^./a., 
and  buy  in  the  land  at  the  sale.  There  is  no  rule  which  prevents  a  plaintiff  mort- 
gagee who  has  obtained  judgment  on  the  covenants  in  the  mortgage  from  bidding 
for  Ihe  mortgaged  property  at  a  sherlR's  sale  under  the  judgment.  Union  Bank 
T.  Atkiju  (10  Q.L.J.  Qi.C.)  11).  See  also  Britiih  and  Amtralailan  Tnut  Co.  v. 
Jahuton  (3  Q.L.J.  162). 

Any  mortgagee  may,  with  the  leave  of  the  Court  first  obtained,  bid  at  the  sale  of 
uj  mortgaged  property  (a.  1S9  of  "  The  Iniolvency  Act  o/18T4,"  s.  139,  taken  from 
s.  97  of  the  Act  of  1864).  This  section  presumably  applies  only  to  the  property  of 
la  insoIveDt. 

(/}  Which  may  then  be  dm.—Sed  vide  s.  30  of  the  Act  of  1377.  infra. 

(j)  The  turpltu. — See  further,  as  to  the  disposition  of  the  surplus,  a.  80  of  the 
ietof  1877,  in/ra,  which  provides  tor  the  retention  by  the  mortgagee  ol  moneys 
not  yet  due.  It  will  be  noticed  that  payment  to  a  second  mortgagee  is  not 
provided  for,  as  in  the  corresponding  New  South  Wales  and  Victorian  sections. 

It  haa  been  held  that  the  corresponding  section  (101)  of  the  New  Zealand  Act  of 
1SB5  does  not  preclude  a  mortgagee  from  retaining  out  of  the  proceeds  of  aale  just 
sIlDWiDoea  other  than  the  mere  expenses  of  the  sale,  such  as  expenses  incurred  for 
the  preservation  of  the  property.  National  Bank  oj  Nea  Zealand  v.  Barclay  (17 
N.Z.L.B.  ai9,  A.A.D.  (1899),  Col.  212). 

20.  (a)  In  case  of  any  sale  taking  place  under  the  provisions  of  section  ^l  yj^   ^^  jg 
fifty-seven  of  the  Principal  Act  by  rsaaon  of  default  in  payment  of  Application  of 
interest  only  or  of  any  instalments  the  mortgagee  or  encumbrancee  may  auiet 
retain  out  of  the  purchase  money  received  all  principal  moneys  (/>)  nwrtgage,  rSc 
intended  to  be  secnred  by  the  mortgage  or  bill  of  encumbrance  in 
poTBuance  of  which  such  sale  shall  have  taken  place  whether  the  same 
shall  actually  be  due  or  not, 

(a)  This  section  is  peculiar  to  Queensland.  Its  contents  are  usually  the  subject 
ot  a  spedal  covenant, 

{b)  PrjiKi]wl  noneyt.  -Stmble,  not  also  tatore  interest, 

DigilizedbvGoO^^IC 
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26  Via.,  No.  11.  58.  Upon  the  registration  (a)  of  &ny  memorandum  or  instrnment  of 
Qenerol  to  giT«  transfer  executed  by  a  morl^agee  or  eDoombrancee  for  the  parpose  of 
effect  to  sale  bj  gy^jj  gj^jg  ^  aforesaid  the  estate  or  interest  of  the  mortgagor  or  encnm- 
mortgagea  or  ^  * 

eneoinbriuiceo.  brancet  therein  described  as  to  be  conveyed  shall  pass  to  and  vest  in 
the  purchaser  freed  and  discharged  from  all  liability  on  account  of 
such  mortgage  or  encumbrance  or  of  any  mortgage  or  encumbrance 
registered  subsequent  thereto  {b)  and  if  such  memorandum  of  transfer 
purports  to  pass  an  estate  in  fee-simple  the  purchaser  sball  be  entitled 
to  receive  a  certificate  of  title  for  the  same 

(a)  Upon  the  Tfgiiiralum. — Mo  interest  posses  nnttl  regUtnitioii.  Set  b.  H, 
tupra,  p.  47,  and  National  Bank  v.  Unilid  Hand-in- Hand  Co.  (1  App.  Cas.  391). 
The  transfer  from  a  mortgagee  nnder  a  power  of  sale,  when  presented  (or  registra- 
tion,  muBt  Bbow  on  its  face  that  it  is  made  in  exercise  of  tbe  power  of  sole,  and 
must  be  accompanied  by  a  declaration  ot  default ;  and  it  appears  that  tbe  Regis- 
trar is  entitled  to  demiuid  proof  of  the  continuance  ot  soeb  default  up  to  the  time 
o(  tbe  sale.     Ex  parte  Hanall  (10  N.S.W,  3.C.R.,  292). 

The  form  of  a  memorandum  of  transfer  in  Queensland  provides  for  a  statement 
ot  the  interest  ot  tbe  transferor,  and  a  transfer  b;  a  mortgagee  conlaiua  the  words, 
"  as  mortgagee  eiercising  power  oi  sale."  A  deolaration  is  alwajs  lodged  with  the 
transfer,  alleging,  if  neeessaij,  the  giving  of  notice  ol  intention  to  sell,  and  the 
ooDtinuancG  ot  the  default.     A  form  ol  declaration  is  given  in  the  Appendix  □( 

(i)  StgUtertd  iMbieq^unt  thereto. —  It  is  thus  sean  that  a  first  mortgagee  can 
completel;  destroy  the  title  of  a  second  mortgagee,  a  farther  disadvantage,  in 
addition  to  that  indicated  in  note  [g]  to  s,  57,  mpra,  p.  83.  Where,  however,  tbe 
mortgagee  desires  to  follow  the  common  practice  ot  selling  the  mortgagor's  eqnitjot 
redemption  under  a  Ji.  fa.  in  an  action  on  the  personal  covenant,  and  buying  in 
himself,  the  presence  ot  a  second  mortgage  is  a  serious  drawback,  as  the  only 
title  that  can  be  sold  Is  subject  to  the  second  mortgage. 

As  to  form  of  caveat  by  a  second  mortgagee,  see  In  re  VUtorian  Farmen'  Loan 
and  Agency  Oo.,  Ltd.  (22  V.L.R.  629,  18  A.LT.  204,  3  A.L.B.  47). 


5  Vic,  No.  14, 


.  The  payment  of  any  sum  of  money  by  weekly  instalments  or 

Payments  by         other  periodical  payments  may  be  secured  on  any  land  or  on  any  estate 

fSchedules^F         °'  interest  therein  by  bill  of  mortgage  or  bill  of  encumbrance  in  the 

*»d  G]  form  F  or  G  ot  the  Schedule  hereto  by  varying  such  form  so  as  to 

express  fully  the  terms  and  modes  of  payment  of  such  sum  of  money 

Power  to  vary  Provided  also  that  the  period  of  time  hereinbefore  (a)  limited  as  the 

time  of  enforcing  period  after  expiration  of  which  it  shall  be  lawful  for  a  mortgagee  or 
encumbrancee  to  sell  an  estate  pledged  as  security  in  tbe  event  of 
default  made  in  payment  of  interest  or  principal  or  of  any  annuity  or 
rent  charge  or  in  consequence  of  the  non-fulfilment  of  any  covenant 
may  by  condition  expressed  in  any  such  bill  of  mortgage  or  bill  of 
encumbrance  be  extended  or  shortened  and  notwithstanding  such 
variations  in  such  form  the  like  covenants  rights  powers  and  obliga- 
tiouB  sball  be  implied  thereunder  and  thereby  both  agwnst  the  mort- 
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gBgor  or  encnmbnuicer  and  the  mortgagee  or  eDcumbrancee  oB  would 
be  implied  it  do  sach  variatioD  had  been  made 
(d)  HtT«inbe/ore.—S*«  B,  67,  tvpra. 

60.  Every  bill  of  mortgage  and  bill  of  oncnmbraDce  shall  be  con-  26  Tic,  No.  14. 

Btmed  and  have  effect  only  as  a  aecurity  (a)  for  the  sum  of  money  annuity  ^^  ^^^  mortgaga 

or  rent  charge  intended  to  be  thereby  secured  and  shall  not  operate  or  enoambranco 
take  effect  as  a  transfer  of  land  estate  ot  interest  intended  to  be  (here- 
by charged  with  the  payment  of  any  money 

but  it  shall  be  lawful  for  the  moitgagee  or  encumbrancee  npon  in  case  ot  default 

default  in  payment  of  the  money  aecursd  by  such  bUl  of  mortgage  or  ^cnmS^cL 

bill  of  encumbrance  or  any  part  thereof  to  enter  into  possession  (b)  of  the  mny  enter  and 

mortgaged  or  encumbered  land  by  receiving  the  rents  and  profits  (c)  ot  maj  distrain. 
thereof  or  to  distrain  upon  the  occupier  or  tenant  of  the  said  land  under 
the  power  to  distrain  hereinaitec  (d)  contained 

Provided  also  that  it  shall  be  lawful  for  any  regiatered  mortgagee  May  bring  action 

,  ,  ■      ■      I  ■   1         .  . .  lot  ejectment  or 

or  encumbrancee  whenever  any  pnncipal  or  interest  money  annuity  „^j  forecloM 

or  rent  charge  shall  have  become  in  arrear  to  bring  an  action  of  eject-  ''S*"  °' . 

"  "  '  redemption. 

ment  {«)  to  obtain  possession  of  the  said  land  either  before  or  after  enter- 
ing into  the  receipt  of  the  rents  and  profits  thereof  or  making  any 
distress  as  aforesaid  and  either  before  or  after  any  sale  of  such  land 
shall  be  effected  under  the  power  of  sale  given  or  implied  in  such  bill 
d!  mortgage  or  bill  of  encumbrance  and  any  such  registered  mortgagee 
or  encumbrancee  shall  be  entitled  by  suit  or  other  proceedings  in 
equity  to  foreclose  (/")  the  right  of  the  mortgagor  or  encumbrancer  to 
redeem  (.9)  the  said  mortgaged  or  encumbered  lands 

This  BactioD  provides  foar  remedies  against  tbe  detaulting  mortgagor,  vblch  are 
u  follows :— {1)  Right  ot  entry  by  the  mortgagee  into  possession  of  tbe  mortgaged 
property  by  receipt  of  the  rants  and  profits ;  (2)  right  of  mortgagee  to  distrain  on 
lb«  tenant  or  occupier  of  the  land ;  (3)  right  ol  mortgagee  to  bring  an  action  ot 
ejectment ;  and  (4)  right  ot  tbe  mortgagee  to  foreclose  tbe  mortgagor's  equity  ot 
ndunptioa  by  suit  or  other  proeeedings  in  equity. 

(a)  AiateeuHty. — 5«e  the  definitione  of  " mortgagee "  and  "enoiunbranaee"  in 
tiu  Interpretation  Clanse,  e.  S  lupra.  pp.  7,  8 ;  and  note  (a)  to  s.  56,  $iipra. 

A  mortga^  ia  not  an  "  nndertoking  tor  the  payment  of  money,"  and  cannot  be 
•odescribed  in  an  information  lor  forgery.    R.  v.  Tidematt  (5  S.A.L.R.  49). 

(t)  To  enter  into  jioonrian.— Where  a  mortgagee  takes  possession  he  sabjecta 
himself  to  oartun  disadvantages.  He  becomes  liable  for  rates  under  the  Local 
GovBrmneut  Acts.  He  ia  always  liable  to  occoant  to  the  mortgagor  for  the  rents 
ud  profits.  He  cannot  get  summary  judgment  nnder  Order  XIV.  (now  Order 
IVUI.)  tot  on  amount  endorsed  on  tbe  writ  ot  summons.  Grice  v.  Doneley  (9 
4.L.J.  1S6).  and  cases  cited  therein.  In  tbe  oose  of  a  mortgage  of  leasehold  lands, 
he  ii  lUble  for  tbe  rent  to  the  lessor  (ett  s.  62,  infra,  and  notes  thereto). 

it  to  the  liability  ol  the  mortgagee  in  possession  for  the  w»gee  ot  tbe  mottgagot's 
•KTtnts,  see  Queeniland  National  Bank  v.  Vaughan  (4  Q.L.J.  13),  Queemland 
ifercstifiJe  and  As""^  Co.  v.  Day  if  Hudion  (2  Q.L.J.  190),  In  re  Oretn  (4  Q.L.J. 
^),BrilUh  and  AuttralatiaH  Trust  and  Loan  Co.  v.  McCarthy  [4  Q.L.J.  194). 
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As  to  the  ll&bilit;  ol  second  mortgagee  in  poasaasion  to  fitet  mortfages,  we  Ony 
T.  N.Z.  Loan  (B  A,L.R.  (C.N.)  88,  Dig.  Col.  160). 

A  mortgogoi  in  poSBeeaion  can  eae  without  consent  of  mortgage*.  "  7^  Jvdi- 
eature  Jet,"  a.  6  (S).     Contrast  ss.  124  and  1S5  at  th«  Viotorian  Aet  ol  1890. 

(e)  By  rectiving  tht  rtntt  andpro/Ut, — It  is  nsual  to  insert  in  bills  of  mortgage  a 
povfer  to  leue  b;  the  mortgagee  it  be  goes  Into  poseassion,  bat  this  Menu 
aaateeuaxj  in  vieir  ol  the  decision  in  Finn  t.  London  Bank  of  AtntraUa  (IS 
H.S.W.L.B.  (L.)88*,  15  W.N.  (N.S.W.)  156,  A.A.  Dig.  (1899)  Col.  211),  inwhioh 
ease  it  was  held  that  a  mor^agee  in  possession  baa  power  to  lease  the  land  until 
redemption;  and  it  the  tenant  hold  over  against  the  mortgagor  after  redamptitai, 
the  mortgages  is  not  responsible  tor  the  a«t  ot  the  tenant  in  so  holding  over. 

(d)  BeretnafUr,— The  power  of  distraint  mentioned  in  the  section  is  that  giTen 
bj  the  following  section  (s.  61).     See  note  thcieto — where  it  ia  diacnssed  at  length. 

(«)  An  actum  of  ejectment.— The  action  maj  be  brought  against  any  person  bi 
poasassion,  and  need  not  be  against  a  defaolting  mortgagor  or  his  tenant.  Thus, 
in  Oilkeri  t.  Merrj/  [2  B  O.K.  (<j.)  193).  the  action  was  against  a  atranger  who  clumed 
the  land  under  a  conflicting  certificate  ol  title.  That  case  decided  that  the  words 
in  B.  133,  infra,  dealing  with  the  subject  ot  ejeotment,  "  except  in  the  ease 
hereinbefore  provided  ol  a  mortgagee  or  encnmbrancee  againit  a  mortgagor  or 
ertatTnbranctr"  (which  obvlonsl;  refer  back  to  the  present  section)  were,  as  far  as 
regards  those  printed  in  italics,  t«  he  treated  as  snrplusage. 

With  regard  to  the  poner  given  to  the  mortgagee  to  bring  his  ejectment,  it  must 
be  remembered  that  the  mortgagee  can  onl;  enforce  the  rights  ot  the  mortgagor 
agunst  an;  third  part;  holding  ths  mortgaged  property  under  a  valid  tenanoj. 
Thus  an  nnpud  Tender  who  by  agreement  with  the  mortgagor  is  to  remain  in 
possession  ot  the  mortgaged  property  until  the  purchase  money  is  paid,  can 
suocessfuUj  resist  the  mortgagee's  action  ol  ejeotmenL  CommerHal  Bank  v. 
Hcaaikm  (23  Y.L.R.  10,  18  A.L.T.  243,  S  A.L.R.  97).  See  also  Colonial  Bank 
T.  Rabbage  (6  V.L.B.  (L.)  462).  The  consent  of  the  mortgagee  is  necessary  to 
validate  a  lease  made  by  the  mortgagor  after  the  mortgage  (a,  62). 

The  mortgagee's  remedy  arises  nnder  any  instrument  which  by  lis  nature  permit* 
the  mortgagor  a  right  to  redeem.  Thus,  where  a  transfer  had  been  ezeouted  and 
also  a  contemporaneous  deed  ot  dafeasanca,  the  tranateree  was  allowed  to  maintain 
ejectment.  Dtlanty  t.  Sandhunt  Benefit  Building  and  Invutmtnt  Socitty  (G 
V.L.B.  (L.)  ISO).  Stt,  however,  as  to  the  legality  of  snob  a  practice  in  Qoeens- 
Und,  pp.  66,  78,  nipra,  and  s.  22  of  the  Act  of  1877,  intra.  Where  the  tenant  is 
the  mortgagor  himself,  and  he  has  duly  attorned  tenant  under  the  mortgage, 
notice  in  the  terms  ot  the  mortgage  determining  the  tenancy  most  be  given 
before  action  brought.  CroiHhviailt  v.  H'opiiiTM  (1  A.L.R.  33).  The  mortgagee 
may  obtain  possession  of  the  land  under  0.  III.,  r.  G,  by  a  speoially  endorsed  writ 
(lb).  See  also  Farrington  t.  Smith  (20  V.LJt.  90,  15  A.L.T.  218),  and  the  Rules 
at  Court  of  2l8t  May,  1898.  The  above  rules  are  now  replaced  by  O.  VI.,  r,  7,  and 
0.  XTIU.,  r.  1,  of  the  Rules  of  the  Supreme  Conrt  ot  1900. 

(f)  Toforecloie. — The  remedy  by  snit  or  other  proceedi>ig9  in  equity  for  foreclosure 
simply  preaerves  the  foreclosure  action  which  can  be  maintained  under  the  general 
law.  The  words  "  other  proceedings  inequity"  have  referenoe  probably  to  a  vesting 
order.  The  remedy  under  the  section  differs  from  the  practice  in  most  ot  the  other 
Australian  colonies,  where  the  Registrar  ol  Titles  has  power  to  make  a  foreclosurs 
order.  See  Long  v.  Toum  flO  N.S.W.L.B.  (Eq,)  258).  Where  the  land  is  mortgaged 
and  afterwards  brought  nnder  the  Act.  this  remedy  is  not  available  to  the  mortgagee. 
In  re  Smith  (15  A.L.T.  85).  In  Queensland  the  Court  must  make  the  order  in  an 
action,  bat  it  is  now  decided  that  the  making  of  the  order  tor  foreclosure  does  not 
vest  the  land  in  the  mortgagee,  or  authorise  the  Begtstrar  ol  Titles  to  enter  him 
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u  (he  ngiBterad  proprietor.  (fUionT.  Bronm  (7  Q.L.J.  16),  uid  Britiih,  tCc, 
Co.  T.  ScMh  Quttruland  P/utoraU  Co.  (8  Q  L.J.  83).  It  aeaiM  (hat  the  proper 
Older  to  aak  for  on  judgment  tor  foiecloaure  is  thnt  accounts  be  taken  and  the 
uDonnl  certified  be  paid  on  or  before  a  certi^n  time,  and  that  in  default,  the 
moHgagOT  transfer  to  the  mortgagee.  In  the  event  of  non-compliance  with  the 
ordor,  the  mortgagee  petitions  lor  a  veating  order.  See  aieo  CattUmaint  BTeuiery, 
ifc,  Lid.  y.  Spink  ^Griffith  C.J.,  13th  May,  1900).  Scottiih  Widmei'  Fund  Sonity 
T.  iicDwgaii  (8  Q.L.J.  (N.C.)  63). 

The  Gonrt  refused  to  allow  a  mortgagee  eieentor  to  obtain  a  CoreoloBure  order 
against  the  estate  of  bia  mortgagor  teslatot.  Ex  parte  Nalitmal  Trmttt*  ExtciUor* 
and  Agenef/  Co.  of  Aattralia,  Lid.  (IQ  A.L.T.  222).  Sed  vidt,  as  to  i<il<  by 
mortgagor  tmstee  to  the  mortgagee,  Durack  v.  Hill  (9  Q.L.  J.  179). 

Where  the  formalities  prescribed  by  the  Act  for  foreclosure  have  been  complied 
with,  and  there  has  been  no  fraud,  the  Court  has  no  power  to  open  the  loredosare. 
dnapbtll  V.  Bank  of  New  Stnilh  H^oJw  (16N.3.W.L.R.  (Bq.)286). 

k  mortgagee  can,  after  lorecloanre,  take  proceedings  on  the  oovenaat  to  pay 
against  the  mortgagor,  but  the  effect  is,  as  under  the  geoeral  law,  to  re-open  the 
loreeloaure  and  to  allow  the  mortgagor  to  take  proceedings  tor  redemption  In  r* 
Pfcmer  Perinaiunl  <tc.  Anoeiation,  Ltd.  (In  Liquidation')  (25  V.L.R.  77,  21  A.L.T. 
67,6A.L,R.  209.  A.A  D.  (1899)  CoL  171). 

N.B.— New  rales  dealing  with  actions  for  torealosare  are  oontuned  in  the  Sitlu 
of  tlu  Supreme  CouH  of  1900,  O.  TI.,  r.  11,  and  0.  XIX.,  ii.ietieq. 

{f)  To  redeem.— See  note  (a)  to  s.  56,  nifn-o,  p.  78. 

61.  Besides  his  personal  remedy  against  the  mortgagor  oi  encam-  2f  Yic.  No.  14. 
braocer  as  the  case  may  be  every  mortgagee  or  encumbrancee  for  the  encumbrancee 
better  recovery  of  any  principal  Bum  or  of  any  arrears  of  interest  which  ^^7  distrain  on 

tenant  or  occupier 
may  be  due  under  any  bill  of  mortgage  or  of  the  arreai  of  any  annuity  for  arrears  not 

or  renl  charge  or  principal  sum  or  any  interest  which  may  be  due  ^ouo^^f  rwit 
onder  any  bill  of  enoombrance  shall  be  entitled  after  such  principal  sum  due  by  such 

r  1-  tenant  or 

interest  annuity  or  rent  charge  shall  have  become  in  arrear  for  twenty-  ocoapier. 
one  days  and  after  application  in  writing  for  the  payment  thereof  shall 
have  been  made  to  the  occupier  or  tenant  (a)  to  enter  upon  the  mortgaged 
or  encambered  land  and  distrain  and  sell  the  goods  and  chattels  of 
sach  occupier  or  tenant  {a]  and  to  detain  thereout  the  moneys  which  shall 
be  so  in  arrear  and  all  costs  and  expenses  occasioned  by  such  distress 
and  sale 

Provided  that  no  lessee  or  tenant  Q>)  occupying  such  land  shall  be  so  lessee  liable 
liable  to  pay  to  any  mortgagee  or  encumbrancee  of  such  land  a  greater  J?'  ^u'*'  ^"^  t 
gam  than  the  amount  of  rent  which  at  the  time  of  making  such  distress  of  rent  actually 
may  be  then  due  from  such  lessee  or  tenant  to  the  mortgagor  or  en- 
nunbranoer  or  to  the  person  claiming  the  said  land  under  the  mort- 
gagor OT  encumbrancer 

(a)  Occuper  or  Eenont.— This  section  extends  the  remedies  ol  the  mortgagee  to 
the  goods  of  tenants  of  his  defaulting  mortgagor,  bat  limits  the  liability  of  (hose 
poions  to  the  atnoont  of  their  liability  to  the  mortgagor.  There  seems  to  be  some 
doubt  ta  to  whetner  a  mortgagor  himself  in  occupation  of  the  mortgaged  property 
maj  be  distrained  upon.  In  Victoria  the  Full  Court  held  that  the  word  "  occupier" 
in  a  dmiUr  section  included  a  mortgagor  in  possessiou.      McLeith  v.  Forreil  (21 
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V.L.B.  S84,  Dig.  Col.  145).  But  In  South  Aaetnilift  a  ooutnu?  view  hu  be«n 
adopted.    Ban  v.  Stratum  (7  S.A.LJt.  84,  Dig.  Col.  146). 

WbeiB  t,  mortgagor  hu  been  adjndioated  inBolvent  and  a  tniatee  has  been 
Appointed,  ttie  goods  of  the  insolTent,  vblob  vest  in  the  trnetee,  ere  ftppeienUj  not 
liable  to  be  dlatri^ed  upon  under  this  eection  until  tniDBraiislon  has  been  enlend 
Dp.     Bee  In  re  Bou  and  MiNtU  (N.Z.T..It.  0  B.C.  333,  Dig.  CoL  145). 

It  h&8  been  held  that  a  hasbend  living  with  his  wife  on  lend  the  property  of  tb* 
wife  is  not  an  ooonpier  of  saoh  land  wilbin  the  meaning  of  the  seotion.  Tranl- 
miltr  T.  Fedtral  Building  Land  and  InvtMtmerU  Co.,  Ltd.  (7  Q.LJ^.  <N.O.)  78). 

A  olBiue  in  a  memorandum  of  mortgage  nnder  the  H.Z.  Act  of  1885,  wbeteb;  111* 
mortgagor  attorns  tenant  to  the  mortgagee,  oreatea  no  tenanc;  nnleea  it  be  bj 
estoppel.  Consequently,  as  third  persons  are  not  bound  by  the  estoppel,  thdr 
goods  on  the  premises  are  not  liable  tor  distress  tor  rent  dae  to  the  mortgageei 
JilUeot  V.  WtUingum  Loan  Co.  (N.Z.L.B.  4  S.C.  S30). 

Where  a  bill  of  mortgage  contains  an  attornment  olaase  it  should  be  registered 
as  a  bill  of  sale  (i«e  B.  3  {3}  of  "Thcfiilli  o^£aJe  ^el  a/'1891"),  othenrise  a  dietres) 
DDder  It  voald  be  invalid. 

(b)  Ltutt  or  lcnanf.~Having  regard  to  the  use  of  the  terms  "oooapier  or  tenant" 
in  the  first  half  of  the  seotion,  and  tbe  terms  "  lessee  or  tenant "  in  the  proviso  to 
the  section,  it  would  seem  that  tbe  proviso  only  protects  persons  holding  aader  th* 
mor^Bgor,  and  that  the  mortgagor  himself,  it  an  oooupier,  is  not  aSeoted  by  tb* 
proviso  and  that,  therefore,  his  goods  are  liable  to  be  distrained  on  tor  the  lull 
amount  of  the  arrears.  Ct.  McLtUh  v.  Forrttt  itupra)  decided  on  the  correspond- 
ing Victorian  section  (s.  120  of  the  Act  ot  1890),  where  the  phrase  "  occnpier  oi 
tenant "  recurs  in  the  proviso. 

25  Tic   No  14  ^^'  ^^  mortgagee  or  eucumbranoee  of  a  leasehold  interest  in  land 

Mortgagee  or        under  the  proviaion  of  this  Act  or  any  person  claiming  throngh  from 
ol  leasehold  OT  under  such  mortgagee  or  encumbrancee  shall  after  entering  into 

entering  into         possession  (a)  of  the  said  land  or  the  rents  and  profits  thereof  become  and 

poEsassion  ot  rent   *:  ^  '  '^ 

and  profits  be  sabject  and  liable  to  the  lessor  (A)  of  the  said  land  or  the  person  for 

t^^^^  ^  the  time  being  entitled  to  the  said  lessor's  estate  or  interest  in  the  said 
land  to  the  same  extent  as  the  lessee  or  tenant  was  subject  to  and 
liable  for  prior  to  each  mortgagee  encumbranoee  or  other  person 
entering  into  possession  of  the  said  land  and  the  rents  and  profiti 
thereof 

(a)  After  tntering  into  ponemtm — A  mortgage  does  not,  as  nnder  the  general 
law,  operate  as  an  assignment  and  make  a  mortgagee  liable  as  assignee  ot  the  lease. 

(b)  Liable  to  the  Uuot. — Where  the  mortgagee  of  an  undivided  interest  in  lease- 
hold lands  takes  possission  he  is  only  liable  tor  a  proportionate  part  ot  the  i«it. 
Motional  Mortgage  and  Agency  Co,  of  New  Zealand  Limited  v.  Mayor,  etc.,  <4 
Kaiapa  (7  H.Z.L.B.  281,  Dig.  CoL  148). 

Where  delendants,  who  were  aesignees  nnder  a  settlement  ot  eertun  properties 
which  had  been  mortgaged  by  H.,  inclusive  of  a  lease  of  land  made  to  him  by  tbe 
plaintifls  under  the  Act,  went  into  possession  ot  the  land  leased  and  paid  rent,  but 
were  not  re^stered  as  asstgnees  of  the  lease,  it  was  held  that  they  were  not  legal 
or  equitable  aesignees  ol  the  lease  from  the  plaintiffs  or  liable  tor  tbe  rent  reserved ; 
and  that  they  did  not  by  payments  made  by  them,  or  by  submitting  to  distress, 
become  tenants  to  the  pluntiSs  on  the  terms  ot  the  lease,  and  that  they  ware  not 
liable  for  any  turtfaer  rent.  Timam  Borough  v.  Hoare  (16  N.Z.L.B.  582) ;  Cf. 
Naumburg  v.  AUttrt4on,  (3  Q.L  J.  125). 
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k  mortgage  of  Imseholds  gives,  wlthoat  onj  epecikl  awigiunent,  a  chtige  apon 
the  beoafit  cd  a  covenutt  running  witli  tlie  land  contained  in  the  lease,  irhioh  the 
mortgagor  cannot  anbseqiiantly  deEsat.  Dunhar'i  Official  Attignee  t.  DtiU  and 
Mttimag  (7  N.Z.L.K  9,  Dig.  Col.  143). 

There  are  no  gtatator;  provisionE  for  Bubleaaing.  as  in  the  Viotorian  Aet  {et.  107 
a  M].).  It  is  theretore  qnestionable  whether  a  Bnblaase  in  Form  E  ooold  he  legte- 
lertd.  But  there  la  apparently  nothing  to  prevent  a  mortgagee  taking  an  unragis- 
Urui  sublease  or  assignment,  and  protecting  bis  interest,  as  far  as  he  can,  by 
lodging  a  caveat.    See  Naumimrg  v.  Alberttoa  (3  Q.L.J.  125). 

68.  Upon  the  production  of  any  such  bill  of  mortgage  or  bill  of  M  Vic,  No.  11. 
eDcambrance  having  thereon  an  endorBement  signed  by  the  mortgagee  (a)  mortgages  and 
or  encombrancee  and  attested  by  a  -witfleBB  disoharging  the  estate  or  encnmbranoes. 
interest  thereby  pledged  or  subjected  as  security  from  the  whole  or  part 
of  the  principal  sum  or  annuity  thereby  secured  or  discharging  any 
part  of  the  land  compriaed  in  such  bill  of  mortgage  or  bill  of  encum- 
brance from  the  whole  (b)  of  such  principal  sum  or  annuity  the  Begia- 
tnr-General  shall  (c)  make  an  entry  in  the  register  book  noting  that  the 
Kud  mortgage  or  encumbrance  is  discharged  wholly  or  partially  or  that 
part  of  the  land  is  discharged  as  aforesaid  as  the  case  may  require 

and  upon  such  entry  being  made  in  the  register  book  the  estate 
or  interest  which  by  snch  bill  of  mortgage  or  bill  of  encumbrance  hod 
been  pledged  or  subjected  as  security  for  any  principal  sum  or  annuity 
or  the  portion  of  land  mentioned  or  referred  to  in  such  endorsement  as 
aforesaid  as  intended  to  be  discharged  from  such  principal  sum  or 
annuity  shall  cease  to  be  subject  to  or  liable  for  the  same  or  as  the 
oue  may  be  for  the  part  thereof  noted  in  such  entry  as  discharged 

and  in  oaee  any  annuity  or  sum  of  money  shall  be  secured  by  any 
such  bill  of  encumbrance  daring  the  life  of  any  encumbrancee  or  other 
person  or  contingent  upon  the  occurrence  of  any  event  the  Begistrar- 
Qeneral  on  the  production  of  such  bill  of  encumbrance  together  with 
proof  of  the  death  of  such  annuitant  or  person  or  of  the  occurrence  of 
the  event  npon  which  such  annuity  oi  sum  of  money  shall  cease  to  be 
payable  and  upon  proof  that  all  arrears  of  such  annuity  or  sum  of 
money  and  of  all  interest  thereon  have  been  paid  satisfied  or  discharged 
shall  make  an  entry  in  the  register  book  noting  that  such  annuity  or 
Bom  of  money  is  satisfied  and  discharged  and  shall  cancel  sneb  bill  of 


and  npon  such  entry  being  made  in  the  register  book  the  land 
estate  or  interest  which  had  been  pledged  or  snbjected  as  security  for 
the  payment  of  such  annuity  or  sum  of  money  shall  cease  to  be  subject 
to  or  liable  for  the  same  or  any  charges  incident  thereon  and  the 
Be^trar- General  shall  in  any  or  either  such  case  endorse  on  the  grant 
certificate  of  title  of  other  instrument  evidencing  the  title  of  the  mort- 
gagor OF  encumbrancer  to  the  land  estate  or  interest  mortgaged  or 
anenmbcaiioed  a  memorandum  of  the  date  on  which  such  entry  i 
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made  by  him  in  the  register  book  whenever  guoh  grant  certificate  of 
title  or  other  inatrument  shall  be  preseoted  to  him  for  that  purpose 

Provided  always  that  the  discharge  of  part  only  of  the  land  com- 
prised in  any  bill  of  mortgage  or  bill  of  encumbrance  shall  only  have 
the  effect  of  discharging  the  portion  of  land  described  in  such  endorse- 
ment as  intended  to  be  discharged  and  shall  not  have  the  effect  of  dis- 
charging the  whole  of  the  land  so  comprised  from  such  principal  sum 
or  annuity  as  aforesaid 

(a)  Signed  ty  the  mortgagee. — A  mortgagee  muat  eieonte  a  tdewe  upon 
p&jment  □{  his  principal  and  interest,  and  a  mortgagee  refusing  so  to  do  is  liable 
to  paj  the  costs  ol  an  action  for  redemption,  Staple$  t.  Mackay  (11  N.Z.L-B.  2SS, 
Dig.  Col. 167).  Where  a  mortgage  given  b;  a  hotel-keeper  of  bis  lease  contained 
B  covenant  that  the  mortgagor  wonld  at  all  times  during  the  continuance  d 
the  leue  purchase  from  the  mortgagee  all  colonial  ale  and  stout,  ote.,  at  in; 
time  during  the  contiuaance  of  the  lease,  used,  consumed,  or  sold  on  the 
premises,  it  vaB  held  that  the  covenant  ceased  to  be  binding  upon  the  pajment 
of  the  principal  and  interest  secured  b;  the  mortgage,  and  that  the  mortgaRoi 
was  entitled  to  an  unqualified  release  of  the  mortgage,  although  the  term  of  the 
l*ase  had  not  then  expired.     Staplei  v.  Uackay  (rapra). 

{h)  DUeltarging  any  part  .  ,  .  from  tht  ahoU.  —This  appears  to  be  the  onij 
proviuon  in  the  Acts  for  the  partial  withdrawal  of  in  encumbrance.  There  ia  no 
similar  provielon  as  regards  a  caveat  or  a  ^  /a. 

(c)  Shall — The  datj  of  the  Begistrar  under  thle  section  appears  to  be  miuisteiial 
onl;.  For  instance,  he  cannot  refuse  to  register  a  discharge  of  a  mortgage  made 
in  favour  of  trustees  on  the  ground  that  it  does  not  appear  to  bis  aatisfaotlon  that 
the  mortgage  was  authorised  bj  the  trust.  Ex  parte  Campbell  {9  A.L.T.  IS3, 
Dig.  Col.   1S7), 

Evidence. — A  mortgage,  though  subsequently  discharged,  is  not  sufficient  proof 
of  the  ezaet  amount  alleged  to  have  been  paid  as  the  consideration  of  the  mortgage. 
Hayi>  V.  WiUtm  (6  A.L.T.  249).    See  also  s,  S6  {nipra  p.  42)  and  notes  thereto. 


25  Vic,  No.  11. 
Mortgage  mone; 
ma;  be  paid  to 
Registrar- 
Oeneial  if 
mortgagee  be 
absent  from  the 
colon;  and 
mortgage 
dischariied. 


64.  In  case  any  mortgagee  of  property  under  the  provisions  of  this 
Act  shall  be  absent  from  the  Colony  (a)  or  in  case  there  shall  be  no  person 
authorised  to  give  a  receipt  to  the  mortgagor  for  the  mortgage  money 
at  or  after  the  date  appointed  for  the  redemption  of  any  mortgage  it 
shall  be  lawful  for  the  Treasurer  (b)  of  the  Colony  to  receive  suoh  mort- 
gage money  with  all  arrears  of  interest  then  due  thereon  in  trust  for 
Uie  mortgagee  or  other  person  entitled  thereto 

and  the  Begistrar- General  shall  npon  the  receipt  of  the  said 
Treasurer  for  the  amount  of  the  said  mortgage  money  and  interest 
make  an  entry  in  the  register  book  discharging  such  mortgage  stating 
the  day  and  hour  on  which  such  entry  is  made  and  such  entry  shall  be 
a  valid  discharge  for  suoh  mortgage  and  shall  have  the  same  force  and 
effect  as  is  hereinbefore  given  to  a  like  entry  when  made  upon  produc- 
tion of  a  bill  of  mortgage  with  the  receipt  of  the  mortgagee 

and  the  Registrar-General  shall  endorse  on  the  grant  certificate  of 
title  or  other  instrument  aa  aforesaid  and  also  on  the  bill  of  mortgage 
whenever  those  instruments  shall  be  brought  to  hini  for  that  purpose 
the  several  particulars  hereinbefore  directed  to  be  endorsed  upon  each 
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of  Bttdi  inatraments  respectively  and  upon  and  after  the  date  of  euoh 
payment  to  the  said  Treasurer  the  interest  apon  such  mortgage  shall 
Duue  to  nm  or  accrue 

(a)  Abtml  from  the  eoUmy. — A  farther  Tsmedy  in  the  coae  ot  the  absence  or 
noE-eiiBtenoe  of  a  person  authorised  to  give  ft  release  is  b;  im  application  for  ft 
Testing  order.  Where  the  mortgagee — a  bnilding  aooiety — had  ceased  to  exist,  and 
the  mortgage  had  been  paid  oS,  bat  no  leieBae  executed  prior  to  the  oessation 
of  the  socjet;,  a  Testing  order  was  made  vesting  the  land  in  the  mortgagor.  In  re 
Coin  (S  Q.L.J.  93).  As  to  obtaining  a  discharge  where  a  loortgagee  (not  in 
poGUuioD)  has  died,  tee  s.  30  ol  The  Tnateei  and  Exeeuton  Act  of  1897." 

(&)  The  Trtaiurer. — Where  a  mortgage  over  land  in  New  Zealand  was  ezeented 
in  New  Zealand,  in  favour  ol  persons  resident  in  England,  b;  the  attome;  ol  a 
compan;  incorporated  in  England  but  canying  on  busiuesB  in  New  Zealand :  Bil^, 
in  view  ot  s.  109  ot  the  New  Zealand  Act  (corresponding  to  s,  64,  tapra),  and  in 
the  absence  ot  anj  stipulation  to  the  contraiy,  the  principal  and  intereet  weta 
psjabls  in  Nsw  Zealand,  and  where  portion  ot  the  i»inoipal  was  paid  ofl,  interest 
thereon  ceased  Irom  the  date  of  its  being  received  in  New  Zealand.  National  Bank 
of  Nik  Zealand  Lindud  v.  BiTclay  (17  H.Z.L.R.  819,  A  A  D.  (189B),  Col.  213). 
And  see  Bonit  0/ Fwtorto  V.  RobfrMon  (IB  AIlT.  201,  215),  quoted  mpraf.  81. 

6G.  A  ngistered  mortgt^  (a)  a  registered  lease  (6)  or  the  ioterest  of  a  96  Tie.,  No.  14 
R^stered  eneumbrancee  may  be  transferred  to  any  person  by  memo-  in^rtmm*and  ot 
nudum  of  transfer  as  aforesaid  (c)  or  by  an  instrument  in  tbe  form  H  of  encumbrance 
the  Schedule  hereto  Trhich  instrument  may  be  endorsed  upon  tbe  bill   [Sohsdule  H] 
of  mortgage  lease  or  bill  of  encnmbrance  and  npoa  such  memorandum 
of  transfer  or  other  instrument  being  registered  the  estate  or  interest  of 
the  transferor  as  set  forth  in  such  instrument  with  all  rights  powers 
ud  privileges  thereto  belonging  or  appertaining  shall  paaa  to  the  trans- 
kree  (tCf  and  such  transferee  shall  thereupon  become  subject  to  and  liable 
for  all  and  every  the  same  requirements  and  liabilities  to  which  he 
would  have  been  subject  and  liable  if  named  in   such  instrument 
onginally  Ets  mortgagee  enonmbrancee  or  lessee  of  such  land  estate  ot 
mterest 

(b)  Regitttred  moHgagt. — As  to  the  transferee  being  olothed  with  the  rights  ot 
Om  original  mortgagee,  see  Stevauon  v.  Byrae  (19  A.L.T.  47,  3  A.L.B.  2(0,  Dig. 
CoLl54). 

(t)  StgitUred  Uatt.—The  oases  on  Assignment  of  Lease  will  be  found  under  that 
hesdiog,  n^ra  p.  TS. 

(e)  A>  aforeioid. — See  s.  48  ot  the  Principal  Act,  lupra  p.  63.  Uore  than  one 
mortgage  or  lease  ma;  be  included  in  Form  W.     Form  H  must  be  endorsed  an  the 


fi)  TnntfeTte.^-Tbe  mortgagee  of  a  lease  obtains  without  any  special  assign, 
ment  the  beneflt  of  a  oovemtQt  running  with  tbe  land  oontainad  in  the  lease,  and 
themortgagoT  cannot  subsequsntly  defeat  this  right.  Diuifiar'$  Official  Amgnex  y. 
Utaland  MmninQ  (7  N.Z.L.B.  9,  Dig.  Ool.  143). 

66.  By  virtue  of  every  such  transfer  as  is  hereinbefore  mentioned  the  as  Tie.,  No.  14. 

right  to  sue  upon  any  bill  of  mortgage  bill  of  encumbrance  or  other  ^"^ele'or 

uutmment  and  to  recover  any  debt  sum  of  money  annuity  or  damages  '^"^  includes 

theieDnder  notwithstanding  the  same  may  be  deemed  or  held  to  wo.-  to  soe  thereunder. 
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«  Vio.,No.l8. 
Cwa  of  purohase 
ol  Und  b; 
mortgagee. 


41  Via.,  No.  18. 
BighU  in  reapeoi 
ol  monejlent  to 
a  joint  Mcount 


stitnte  a  chose  in  action  and  all  interest  in  anj  sncli  debt  sum  of  monej 

annoit;  or  dmnages  ehall  be  ticuisferied  so  as  to  vest  the  cume  at  Uv 

aa  in  equity  in  the  transferee  thereof 
Saving  powers  to  Provided  always  that  nothing  herein  contained  shall  prevent  a 

to°^  ^  ^t'ti''  ^"^*  °^  Equity  from  giving  effect  to  any  truatB  effecting  (a)  the  said  debt 
tniats.  snm  of  money  annuity  or  damages  in  case  the  transferee  shall  hold  the 

same  as  a  trustee  for  any  other  person 
(a)  EfficUng^-aU  in  GaittU. 

19.  Whenever  any  land  subject  to  any  charge  or  encumbrajice  shall 
have  been  transferred  to  the  person  entitled  to  such  charge  or  encum- 
brance such  person  shall  be  entitled  to  demand  and  obtain  a  certificate 
of  title  to  the  land  discharged  from  such  charge  or  encnmbrance. 

21.  Whenever  there  shall  be  inserted  in  any  bill  of  mortgage  or  bill 
of  encumbrance  the  words  "  The  money  intended  to  be  secured  belongs 
to  the  mortgagees  (of  encumbrancees  as  the  case  may  be)  npou  joint 
account"  {a)  there  shall  be  transmitted  to  the  survivors  and  survivor  of 
the  mortgagees  or  encumbrancees  the  joint  right  at  law  as  well  as  in 
equity  to  recover  and  receive  and  give  discharges  for  the  money  and  the 
interest  thereon  or  the  annuity  or  rent  charge  secured  by  the  registered 
bill  of  mortgage  or  bill  of  encumbrance  and  to  exercise  and  enjoy  in 
cespect  of  the  registered  bill  of  mortgage  or  bill  of  encumbrance  all  the 
powers  and  privileges  vested  in  mortgagees  or  encumbraDcees  by  the 
Principal  Act. 

Provided  that  eucb  transmission  shall  not  take  effect  until  the 
same  shall  have  been  registered  in  manner  hereinafter  (b)  provided. 

(a)  Joint  acamnt. — This  is  a  statutoij  enaotment  of  the  "  joint  account  dsiasei" 
inserted  in  mortgages,  ithen  mone;  is  lent  b;  troBteee,  to  prevent  the  operation  of 
the  role  In  Equit;  that  when  monej  ia  advanced  b;  more  penons  than  one  il  is 
doemed  to  have  been  lent  b;  each  in  eqaal  shares. 

(6)  Merdiinfter.—Tbne  is  no  such  provision  in  the  Act  of  1677.  But  m  s.  88 
ol  theAct  ot  1661.  The  two  Acts  are  read  together.  See  41  Tic.  No.  16,  b.  3,  rapr*, 
p.  6. 

22.  The  treasnrer  trustees  or  other  officer  of  every  society  constituted 
or  to  be  constilmted  under  the  Acts  for  the  time  being  in  force  in  this 
colony  relating  to  benefit  building  (a)  or  friendly  societies  (b)  shall 
forward  from  time  to  time  to  the  Registrar-General  (c)  the  names  of 
the  treasurer  trustees  or  other  officers  in  whom  the  property  of  tbe 
society  may  by  law  be  or  become  vested  (a)  and  also  notice  of  the  death 
resignation  or  removal  of  existing  and  the  appointment  of  new  ofGcsrs 
and  a  ccgy  of  the  rules  of  the  society. 

Land  under  this  Act  shall  be  mortgaged  or  encumbered  to  such 
societies  only  (d)  by  bill  of  mortgage  or  encumbrance  made  to  such  ofEcers 
denoted  by  their  official  style  and  not  by  their  own  proper  names  and 
the  persons  in  whom  the  property  of  the  society  shall  for  the  time  being 

,      .;     ,C  ■Otitic 


41  Tic..  Ho.  18. 

Mortgages  to 
building 
■    ■«(»)■ 
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be  vested  shall  be  deemed  to  be  the  registered  proprietors  of  each  mort- 
gages or  encumbrances 

When  any  inatrumetit  vhich  shall  be  presented  for  registration 
aflecting  the  land  included  in  any  such  moitgage  or  encumbrance  shall 
purport  to  be  executed  by  the  persons  in  whom  the  property  of  the 
society  and  right  to  deal  with  such  land  appears  to  the  Begietrar-General 
to  hsTe  been  vested  at  the  time  of  the  execution  of  such  instrument 
he  Bball  register  the  same  and  no  person  claiming  under  any  such  in- 
strument shall  be  affected  hy  notice  express  impUed  oonstruotiTe  or 
otherwise  that  the  property  of  the  society  was  not  vested  in  the  person 
executing  the  same  or  that  such  inatrument  waa  executed  in  contraven- 
(ioQ  of  the  rules  of  the  society  or  the  terma  of  the  mortgage  and  no 
claim  on  the  assurance  fund  shall  arise  from  the  &ct  that  the  property 
vas  not  so  vested  or  that  such  instrument  was  bo  executed  as  aforesaid. 

(a)  Building  Socittte:— The  proTisionB  of  this  seotion  do  not  apply  to  soaieUes 
gudar  "  The  Building  Socitlitt  Act  0/ 1086. "  Such  Booieties  hold  Undi  in  their  own 
name.    Set  ss.  9,  39,  46  at  that  Act. 

Where  a  mortgagoT  covenanted  to  observe  all  the  rulea  ot  a  loan  societ;,  it  wag 
held  that  these  mles  weie  not  inoorpoiated  in  the  mortgage.  WHkin  v.  Denni  (S 
li.Z.L.B.  126). 

(b)  Friendly  5a«M(i<i.— MortgageB  to  friendly  aocleties  under  "  The  Vrimdly 
Saattiet  Act  ot  1894"  are  discharged  b;  a  receipt  in  the  form  of  the  Second 
Schedale  to  that  Act,  on  the  prodnotion  ot  which  the  Begiatrar  must  eolar  satie- 
lutlon  of  the  mortgage  in  the  Register  Book.     See  s.  la  (7),  (tt)  of  that  Act. 

(c)  Btgiilrar  General.— So-Ji  the  Segiatror  of  Titles.  5M  a.  4  ot  the  Aot  ot  1884, 
tfn,  p.  12. 

(d)  Only. — Sembk,  the  Viotoriau  practice  of  transteiwith  deed  of  defeuance, 
looted  tupra  pp.  78,  79,  does  not  appl;  to  Queensland. 

30.  And  be  it  enacted  and  declared  ^  ay  that  an  equitable  mortgage  oiv  41  Tie..  No.  18. 

lien  apon  land  or  any  estate  or  interest  in  or  security  upon  land  under  ^fl""*'''^ 

■^  '  .f      4.  morigagea  may 

the  provisions  of  this  Act  or  any  instrument  affecting  any  such  land  be  created, 
may  be  created  by  deposit  of  the  instrument  of  title  (6)  and  such  deposit 
iholl  sabject  to  the  proTisions  hereinafter  contained  (c)  have  the  same 
eSect  on  the  estate  interest  or  security  sought  to  be  charged  as  a  deposit 
of  title  deeds  would  have  had  before  the  passing  of  this  Act  {d) 

Any  equitable  mortgagee  may  lodge  a  caveat  («)  against  any  dealings  Caveat  may  be 
with  the  estate  interest  or  security  except  subject  to  such  mortgage  of    ^^^' 
lien  i  (}    Every  such  caveat  shall  state  the  amount  (^)  and  nature  of  the 
cha^  or  lien. 

tl£.—Tfu  auet  on  E(iur»*BLi  MoBTOiOi  art  eoUeetid  in  tiu  Digtil,  C6U.  140-148. 
ifl)  Z>Mlan({.— This  section  is  merely  declaratory  of  the  law,  it  having  been 
decided,  piioi  to  the  paeeing  of  this  eection,  that  on  equitable  mortgage  oonld  be 
creoldd  by  depo»it  of  title.  Chambert  v.  Bonar  (1  8.C.R.  (Q.)  160),  In  rt  Witdatk 
i  itntcUwn,  Kx  parU  Mitkin  {I  Q.L.R.  (Ft.  U.)  47),  in  n  Natliw  (I  8.A.LJI. 


3fi  Tic.  So.  14 

covecfLnta 

to  be  implied  in 

instruments. 
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166),  RiclMrdt  t.  Jotui  (1  8.A.L.B.  167),  London  Chanered  Bajik  v.  Haya  (2 
V.B.  (Eg.)  IM,  2  A.J.R.  60). 

The  equitable  rights  of  a  mortgagee  by  deposit  of  deed  have  freqnentlj  been  pven 
prioritj  over  olaimfints  under  n  eherifl's  sale.  See  Ex  parte  PaUnon  (4  A.J.B, 
110),  Colonial  Sank  of  .inttralatia  V.  Riddell  {19  Y.L.R.  2S0),  Fa tckell  \.  Mauniill 
(7  V.L.R  (Eq.)  6),  In  n  mUm  (7  N.S.W.L.E.  {L.)  271),  Soivmal  Bank  v.  JforroB 
(18  V.L.B.  2,  B  A,L.T.  145],  In  re  fioigiief  (17  S.A.L.K.  173).  In  nt  BraiXt^  (Dee. 
2nd,  1889,  Tub.  Dig.  Col.  106).  See  ftlso  £z  parte  Paierjon  (4  AJ.R.  110), 
Xegittrar  oj  Titlu  v.  Pateriim  (2  App.  G&b.  110). 

(6)  Jnitnimait  of  iitU.—lt  htm  been  held  that  an  equitable  mortgage  can  be 
created  b;  the  deposit  of  a  nomination  of  trasteeB.  BurrtU  v.  Hopt  (3  S.C.R. 
(Q.)  166).  The  deposit  of  a  certificate  of  title  in  the  name  of  a  third  part;  gives 
the  depoiitce  only  the  rights  vrhieh  the  depositor  bM  againat  snoh  third  put;. 
PlumpUm  v.Plumpton  (11  V.L.B.  73S). 

(c)  Htrmutfter  conUnntd. — There  is  no  sooh  proildon  in  tbe  Act  of  1B77.  CI. 
the  expression  noted  la  s.  31,  ftipra. 

(d)  The  position  of  an  equitable  mortgagee  under  this  Motion  who  bet  not  regie 
teied  his  assignment  or  eeoiirity  is  tbe  same  as  that  of  an  equitable  mortgagee 
nnder  tbe  old  system,  who  has  not  completed  his  title  by  toreclosare.  NanmimTg  t. 
Ezteutort  oJ  Albert  ton  (S  Q.L.J.  125). 

(e)  Cavtal. — The  caveat  which  may  be  lodged  by  an  equitable  mortgagee  ander 
this  section  is  eicepted  from  the  operation  ol  s,  89  of  the  Act  of  1877,  and  therefore 
does  not  lapse  on  tbe  expiration  of  three  months.  The  only  other  pereonB 
entitled  to  lodge  a  caveat  not  subject  to  lapse  are  the  Registrar  and  the  registered 
proprietor. 

(/)  Suljject  to  tuch  mortgagt  or  lien.  —Tbe  caveat  under  this  section  diSeiB  from 
all  other  caveats,  inasmuoh  as  it  does  not  operate  as  a  stay  of  dealings  but  merely 
as  an  encumbrance.  Any  dealing  with  the  land  is  still  permissible,  bat  Is  sobject 
to  the  eqaitable  mortgage, 

(g)  The  amount. — This  need  not  be  the  exact  amount;  a  lUtemeni  of  an 
approximate  amount  has  been  accepted  by  the  Begistrar.  Probably  a  slated 
amount  "  and  farther  advances  "  would  be  accepted.  A  fixed  amount  with  a  sum 
(uimamed)  for  interest  thereon  has  been  accepted. 

Implied  Cotenaktb  and  Powzbs  im  iHSTRumHTS. 

67.  In  every  inatrument  cieatio^  or  traDsferriog  any  estate  interest 
or  charge  for  valuable  conBideiatioo  under  the  proviEdons  of  this  Act 
there  shall  be  implied  (a)  the  following  covenants  by  the  person  creating 
oi  transferring  such  estate  interest  or  charge  that  is  to  say 

That  he  will  at  the  cost  of  the  person  requiring  the  same  do  all 
such  acts  and  execute  aU  such  instruments  as  in  accordance  with  the 
provisions  of  this  Act  may  bo  necessary  to  give  effect  to  all  covenants 
conditions  and  purposes  expressly  set  forth  or  by  this  Act  declared  to 
be  implied  in  any  such  instrument 

(a)  Jmplitd.—Aa  indenture  purporlad  to  be  made  by  vendors  "  regitUrtd  at  pro- 
frittOT*."  Htld,  tbat  these  were  words  of  reference  only,  and  did  not  amount  to  a 
oovenant  tbat  tbe  defendants  were  registered  proprietors  of  the  land,  or  that  it  was 
Included  in  their  ceTttBeate  of  title.    Merry  v.  ^.Jlf.P.  Society  {No.  3)  [S  S.&B. 

(Q)  «)■ 

As  to  whether  an  expren  covenant  runs  with  the  land  agunat  a  subsequent 
porobaser  without  noHoe,  see  Brotcn  v.  Wellington  and  ManoMotu  Baibaaji,  quoted 
nipra  p.  63. 


transferor. 
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68.  In  every  in stniment  tranaferring  an  estate  or  interest  in  land  351^o.,Ho.  1*. 
ander  the  provisions  of  this  Act  subject  to  a  bill  of  mortgage  or  bill  of  j^id  subject  to 
encombrance  tbeie  shall  be  implied  the  following  covenant  by  the  trans-  '""■''BaB"  <»■ 
feree  of  such  estate  or  interest  that  is  to  say  indemnif; 

That  he  will  pa;  the  interest  or  annuity  secured  by  such  bill  ot 
mortgage  or  bill  of  encumbrance  after  the  rate  and  at  the  times  therein 
mentioned  and  will  indemnify  [a]  and  keep  harmless  the  transferor  from 
and  against  the  principal  sum  secured  by  such  bill  of  mortgage  or  bill 
cE  encumbrance  and  from  and  against  all  liability  in  respect  of  any  of 
the  covenants  therein  contained  or  by  this  Act  declared  to  be  implied 
on  the  part  of  the  transferor 

{a]  Indemnify. — The  covenKut  deolusd  b;  this  seotioD  to  bo  implied  BgaliiBt 
the  truiateree  ol  land  lubJMl:  to  mortgage,  doea  not  Tender  the  transferM 
liible  to  the  mortgagee  except  as  regards  coTenantB  racnhig  with  the  land. 
The  coTenoDt  ia  with  the  transteror  ot  the  land  and  not  with  the  mortgagee. 
Jiulnillan  Depoiit  Bank  t.  Lord  {2  T.L.B.  (L.)  31,  Dig.  Col.  1S9),  Federal 
fiuiJiiin;  Society  v.  Whalley  (2ad  Deo.  1S91,  cited  in  Wtilcocke  v.  Prmtiet 
B.C.B.  27th  Jul;.  1893,  Dig.  Col.  \m).  The  mort^tagoT  can,  however,  obUln 
by  action  a  declaratian  for  indemnit;,  and  an  order  against  the  transferee 
Ici  pa?  to  him  the  amonnt  due  to  the  mortgagee,  although  the  mortgagor 
bu  not  himself  paid  an;  money,  and  the  following  form  of  judgment  wa»  adopted 
bj  Griffith  C.J.  in  Stanlty  v.  WUiman  (6  Q.L.J.  84,  Dig.  Col.  159) :— '•  (1)  Daclara 
Ihit  plaintifl  (mortgagor)  is  entitled  to  be  indemnified  bj  the  deiendant  (tranS' 
leree)  against  anj  liability  which  the  plaintiff  has  abead;  incurred  or  may  hereafter 
inear  in  respect  of  the  covenants  contained  iii  the  bill  of  mortgage  in  the  pleadlngi 
mentioned ;  (2)  Order  that  the  defendant  do  pay  to  the  plaintifl  the  amounts  of  the 
iiEtalmenta  of  intereet  accrued  due  by  the  plaintiS  under  the  coTenants  before  judg- 
ment with  interest  if  any  due  thereon,  the  plaintiff  nndertaking  to  apply  the  same 
forthirith  in  payment  to  the  mortgagees  in  the  pleadings  mentioned.  But  the 
eucation  of  this  part  of  the  judgment  is  to  be  suspended  for  thirty  days,  and  it 
■ithin  that  time  the  defendant  produces  to  the  plaintiff  or  his  BoUoitorg  a  receipt  in 
lull  or  other  sufficient  discharge  from  the  mortgagees  for  such  instalments  and  In- 
loest,  if  anj,  due  thereon,  all  proceeding  oo  this  part  ot  the  judgment  are  to  be 
«.jed," 

A  transferee  ot  land  aubjeot  to  mortgage  may,  however,  by  bis  own  action  esta- 
blish a  privity  between  himself  and  the  mortgagee.  Thus,  where  the  transferee 
qipiied  to  the  mortgagee  for  and  obtained  an  extension  ot  the  mortgage  term,  and 
paid  hia  interest  at  an  inoreased  rate  in  consideraUon  ot  such  extension,  he  was  held 
to  be  diiwtly  liable  ander  the  mortgage.  £ultfri  v.  SfneJtlfr  (31  S.A.L.B.  37,  Dig. 
CoL158). 

As  to  the  right  of  the  trustee  in  insolveno;  of  the  transferor  to  prove  against  the 
mite  ot  a  liquidating  transferee  in  respect  of  the  covenant  for  indemnity  implied 
bf  this  section:  ^eelnrt  Alfred  Shaa  <£  Co.  Ltd.,  Ex  parte  Murphy  {8  t^.h.  J .  10, 
I»g.  Col-  168). 

It  has  been  held  in  Kew  Zealand  that  the  vendor  ot  land  subject  to  mortgage 
does  not  imphedly  contract  to  produce  the  certificate  of  title  to  enable  his  transfer 
to  be  registered.     Ilie  duty  ot  procoring  such  registration  lies  with  the  purchaser. 

Cmnm  v.  Ree>  (9  N.Z.L.R.  055,  Dig.  Col.  1S9,  lupra,  p.  G5).      It  is  provided  bf 

a  114  of  the  New  Zealand  Act  that  the  title  deed  is  to  remain  in 

the  mortgsgBB. 
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25  Tin..  No.  14.         69.  In  every  bill  o£  mortgage  there  shall  be  implied  the  folloving 

Implied  in  ever;     coTsnanta  against  the  mortgagor  that  is  to  say 

bill  of  moitgBge. 

(1)  That  he  will  pay  the  priccipal  money  and  interest  thereby 

secured  after  the  rate  and  at  the  times  therein  mentioned 
without  any  deduction  whatsoever 

(2)  That  he  will  repair  and  kaep  in  repair  all  buildings  or  other 

improvements  erected  and  made  upon  such  land  and  that 
the  mortgagee  may  at  all  convenient  times  until  such 
mortgage  be  redeemed  be  at  liberty  with  or  without 
surveyors  or  other  persons  to  enter  into  and  upon  such 
land  to  view  and  inspect  the  state  of  repair  of  such  build- 
ings or  improvements 

H  'hMifl^"  ^^  ^^'  ^^^"^^^^^  '"^y  ^^  °^  mortgage  or  bill  of  encumbrance  or  memo- 

eonsenting  to  his  randum  of  transfer  and  charge  executed  by  a  married  woman  shall 
mortfinae  to  be  ^b.\6  been  executed  by  her  with  the  consent  of  her  husband  a  memo- 
liable  OD  implied  randum  of  such  consent  (a)  signed  by  such  husband  shall  be  endorsed 
thereon  and  whenever  a  bill  of  mortgage  or  bill  of  encombrance  or 
Memorandum  of  Transfer  and  Charge  executed  by  a  married  woman 
having  endorsed  thereon  such  consent  as  aforesaid  shall  be  registered 
the  husband  of  such  married  woman  shall  be  bound  by  all  the  coven- 
ants expressed  in  such  instrument  or  implied  therein  by  virtue  of  the 
sixty-ninth  section  of  the  Principal  Act  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  been  a  party  to  and  had  executed  such 
instrument 

Such  memorandum  of  consent  shall  be  in  the  following  words  or 
words  to  the  like  effect — 

I  consent  hereto  and  to  be  liable  for  covenants. 

(a)  Memorandum  of  nieh  content 'Before  "  The  Married  Women,'!  Property  Aet, 

1890,"  this  prooeediDg  ytM  neoesBar;  to  bind  the  husband's  lite  estate.  Orimiek  t. 
Seott,  Dawion  ik  SteaaH  (4  Q.L.J.  51).  Bat  iJthough  it  is  not  now  (as  far  u 
conoeina  land  subject  to  the  operation  at  that  Aat—i,e„  land  acqaired  b;  a  woman 
married  otter,  or  acgoired  after  hy  a  vomac  married  beFor«  the  conunenoemenl  of 
th&t  Act)  nec«8sar7  tor  that  purpose,  the  practise  is  continued,  with  the  result 
indicated  in  the  section. 

25  Vic,  No.  14  70,  In  every  lease  there  shall  be  implied  (a)  the  following  covenants 

lease  against  the  (1)  That  be  vrill  pay  the  rent  thereby  reserved  at  the  times 

therein  mentioned  and  all  rates  and  taxes  (c)  which  may  be 
payable  in  respect  of  the  demised  property  during  the 
continuance  of  the  lease 
(2)  That  he  will  keep  and  yield  up  the  demised  property  in  good 
and  tenantable  repair 

{a)  iMpUed Covenants  and  powers  ol  an  entirel;  dJUerent  kind,  and  not  mere 

modifioationB  of  the  implied  covenants  and  powers,  may  be  introdiued  into  a  lUM, 
Bucknaa  v.  Stid  (10  S.A.L.K.  1B8). 
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(t)  Luttt. — The  implied  oorenuit  b;  the  lesiM  tor  the  p&jmant  ol  rent  extends 
lo  «  mortgagee  of  leaaaboJdB  who  takes  sotiul  phygioftl  poesession  ol  the  land. 
Xalimal  Mortgage  and  Ageney  Oo,  of  Nem  Zealand  Limited  t.  Mayor  of  Kaiapoi  (7 
N.Z.L.B.  231,  Dig.  Col.  143).  Bat  as  to  the  right  of  a  morigagee  in  poaseKion  who 
bu  paid  rant  to  the  lessor  to  qait  the  leaaehold  premiaeB  and  refnae  to  paj  any 
fnither  rent,  see  Timant  Borough  v.  Hoare  (16  N.Z.L.B.  582,  Dig.  Col.  138).  As  to 
Ihs  right  ol  an  asmgnee  trom  the  aheriJI  ot  a  lease  from  the  Orowu  legiateied 
indsr  the  Tiotorian  Act  to  pioteot  the  lease  from  torfeitare,  see  Siekhata  v.  The 
tinait  (8  V.LJt.  1,  SSO,  Dig.  Col.  ISl). 

(e)  Rate*  and  taxa. — "  In  the  abBenoe  ot  any  special  agreement  lo  the  oonti'ur;," 
i.4ToI'>rA<  yalaaHon  and  Rating  Act  of  1S90"  giTOS  the  oecapler  a  right  to 
nema  rates  paid  b;  Um  under  that  Act  from  the  owner. 

There  is  no  deaision  in  point,  bat  temble,  that  as  the  Act  does  not  pnrport  lo  alter 
or  regalate  the  relations  between  landlord  and  teiuuit,  but  onl;  deals  with  their 
respeative  relations  to  the  local  authority,  the  law  is  not  altered. 

SI.    (a)  Whenerei  any  buildings  erected  upon  esxy  demised  property  41  Vlo ,  Ko.  is. 
[h)  ander  the  pioriBionB  of  thiB  Act  shall  be  destroyed  by  fire  storm  flood  ^Mirojed  rent 
or  tempest  or  otherwise  by  the  act  of  God  and  without  any  default  on  »°d  obligation 
the  part  of  the  lessee  then  unless  it  shall  be  by  the  lease  otherwise  suspended, 
stipulated  the  covenant  to  pay  rent  and  to  keep  and  yield  up  the 
demised  property  in  good  and  tenontable  repair  specified  in  the  seven- 
tieth  sectioD  of  the  Prinoipal  Ast  shall  be  suspended  until  the  lessor 
sbsll  have  reinstated  the  buildings  in  good  and  tenantable  repair 

(a)  Tbe  pcovlBiona  ol  this  seation  do  not  applyto  a  lease  ol  settled  land  mode  by 
« tenaDt  lor  lite  QOder  "The  SeilUd  Landt  Act  of  1886."     5m  8.60(7)  of  that  Act. 

{b)  Dtmittd  property.— la  Hill  v.  Cox  (1  Q.L.J.  78)  it  was  held  that  a  tenanoj 
bom  jear  to  year  was  a  demise  within  the  meaning  ot  this  Motion,  and  that  the 
teoant  whose  premises  had  been  destroyed  by  fire  was  released  trom  his  obligation 
to  pay  tent  nntil  tbe  reiastatement  ol  the  buildings  by  tbe  landlord. 

From  Hawke  V.  ileOrath  (10  Q.L.J.  8S)  it  appears  that  If  the  damage  is 
npaired  bya  stranger— «.g.,  a  aub-lessee^-and  the  lessee  aooepts  the  benefit  of  the 
repaiiE,  the  liability  nnder  the  suspended  oorenant  reTlres. 

71.  In  every  case  (ii)  there  shall  also  be  implied  the  following  powers  26yio.,No.U. 
i.lh.les„,th.ti.to«j  KS'Tn'" 

(1)  That  he  may  by  himself  or  his  agents   at  all  reasonable   ''*^'- 

times  enter  upon  the  demised  property  and  view  the  state 
of  repair  thereof  and  may  serve  upon  the  lessee  or  leave  at 
his  last  or  usual  place  of  abode  in  this  Colony  or  upon  the 
demised  property  a  notice  in  writing  of  any  defect  requiring 
him  within  a  reasonable  time  to  be  therein  prescribed  to 
repair  tbe  same 

(2)  That  in  case  tbe  rent  or  any  part  thereof  shall  be  in  arrear 

for  the  space  of  six  calendar  months  (b)  or  in  case  default 
shall  be  made  in  the  f nlfilment  of  any  covenant  (c)  whether 
expressed  or  implied  in  such  lease  on  the  part  of  the  lessee 
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and  Bliall  be  coDtdnaed  for  the  spacfi  of  six  calendar  months 
(b)  or  in  case  the  repairs  required  by  such  notice  as  aforesaid 
shall  not  have  been  completed  within  the  time  ther^ 
specified  it  shall  be  lawful  for  such  lessor  to  re-enter  (d) 
upon  and  take  posBesaion  of  such  demised  premises 
(a)  Cair. — Semile,  misprint  tor  Ua$e. 

(6)  Six  calendar  nwnthf.— These  periods  m«j  be  lengthtti«d,  or  Bbortaned  bj 
vlrtae  of  the  powen  oonUinad  in  a.  78,  injra,  Ct.  the  protltion  m  to  morlgagM 
In  a.  69,  n^ra. 

(c)  Default  in  tht  ftdJUment  of  any  covttiaTit. — It  the  words  of  k  proviso  tor  re- 
entr;  do  not  oImuIj  refer  to  the  terms  of  b  uegatiTe  aoTanant,  no  re-entry  eui  be 
made ;  but  if  thej  do  elearl;  refer  to  anoh  tenas,  then  althougli  the  covenant  is  a 
negative  one,  there  can  be  a  defaalt  in  the  /ulfiltTurU  of  it  within  the  meaning  of 
thla  aubaection,  and  a  re-entry  oan  be  made.  NaumbuTg  v.  AlbtrUon  (3  Q.L.J.  I2S). 

A  leasee  of  land  under  the  Aot  covenanted  in  hie  lease  to  niabe  antriei 
in  hU  books  to  be  kept  at  a  proper  office  on  the  land  demised,  and  upon  anf 
breach  of  covenant  the  lessor  was  to  be  at  liberty  to  enter  upon  the  land* 
demiaed,  and  to  determine  the  lease.  Ko  offloe  wm  creeled  on  the  land ;  on  adjolB- 
ing  land  of  the  lessee  there  was  an  office,  but  no  books  were  kept  there.  Held,  that 
the  oovenant  had  been  broken,  both  by  not  keeping  the  necessary  books,  and  by  not 
erecting  bd  offloe  on  the  land  demised.  Held,  also  (by  Owen  C  J.  in  Eq.),  that  the 
lessor  was  entitled  to  determine  the  lease,  at  an;  rate  as  against  the  lessee,  withoct 
taking  the  statntory  steps  required  by  a.  6S  of  "  Tht  Seal  Propeny  Act  of  ISS2" 
(which  oorreaponda  to  b.  72  infra),  the  provlslone  of  that  section  only  applying 
where,  nnder  the  lease,  the  lessor  had  no  power  to  determine  the  lease  himself, 
//«IiI,  alao  (by  Owen  C.J.  io  Eq.)  that  ths  proteotlon  which  a.  Ill  of  the  Seal 
Property  Act  (eorresponding  to  s.  109,  infra),  affords  to  a  transferee  who  takes  with 
notice  of  a  prior  nniegislered  interest  nndai  the  Act,  only  applies  where  the  tiaoB- 
teree'a  titie  has  been  completed  ander  the  Act  by  the  tranafer  being  registered. 
Baker'i  Criek  C.  Q.  M.  Co.  v.  Hack  (IG  N.S.W.L.B.  (E.)  307). 

An  agreement  not  to  anblet  without  consent  was  held,  in  Soath  Aostralia,  not  to 
be  a  condition  but  a  covenant,  and  ejectment  woald  not  lie  for  a  breaeb  thereof 
under  a.  GO  of  "  The  Real  Properly  Act,  1S6I,"  it  not  being  in  the  nature  of  Uiiogs 
a  covenant  in  respect  of  which  default  could  be  continued  for  aii  months.  Sanden 
V,  Il'dilhata  (4  S.A.L.B.  78),  quoted  mpra  p.  76. 

(d)  To  rf-fn(^.—Theright  of  re-entry  isnotaneicluBiveremcdy.  TheleBSorroaj 
also  restrain  hia  lessee  from  breach  of  the  covenants  in  the  lease  by  means  ol  an 
injunction.  Sunday  v.  Proaee  (4  T.L.B.  (Eq.)  101,  Dig.  Col.  131).  The  eierdaa 
of  the  right  of  re-entry  or  torteitnre  does  not  operate  to  defeat  a  right  of  the  leasee 
to  Bue  on  a  covenant  by  the  leesor  to  pay  at  "  the  expiration  or  sooner  determina- 
tion "  of  the  term  tor  any  bnildlnga  which  the  lessee  might  during  the  term  erect. 
Dunbar'i  OffieitU  Aiiignee  v.  Deal  <£  Manning  (7  N.Z.L.B.  9,  Dig.  Col.  132).  The 
benefit  of  such  a  -covenant  runs  with  the  land  where  assigns  are  named  and  the 
leasee  has  bnilt  in  order  to  keep  a  publican's  license  In  force,  which  he  was  bound 
to  do  by  the  terms  of  his  lessp  {fbtd).  As  to  the  right  of  persons  holding  eqaitable 
interests  In  a  lease  to  Intervet^e  to  prevent  a  re-entry,  see  Kiekham  t.  The  Quien 
(8  T.L.B.  1,  2S0,  Dig.  OoL  ISl). 

The  re-entry  moat,  of  ooursi,  be  made  in  a  peooe^e  manner,  otherwise  the  , 
lessor  commits  an  oSenoe  againft  the  Statute  ol  Forcible  Entry  ifi  Klch.  II.} 
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Kelisl  Duy  b«  granted  (o  a  tsnant  who  hu  mads  a  br«Mb  ot  ooTBnanl  to  inann 
01  to  pa/ rent  (31  Via.,  No.  18,  sa.  e3et  teq„P.±  W.  1879;  81  Vio.,  No.  10,  eb. 
118,119.  P.  AW.  p.  672). 

li.  In  any  anch  case  (a)  the  Be^strar- General  upon  proof  to  his  satis- 
faction of  re-entry  and  (b)  recovery  of  possession  by  the  lessor  by  any  ae-ig^."' 

proceeding  in  law  shall  note  the  same  by  entry  in  the  Beinater  Book  Oeneral  to  aote 

•  '  "  partioulara  ot 

ud  the  estate  of  the  lessee  in  snch  land  shall  thereupon  determine  le-eutiy  of 

bat  without  releasing  him  from  his  liability  in  respect  of  the  breach  of  '^"'^  "°°^ 

uiy  covenant  in  snoh  lease  expressed  or  implied  and  the  Registrar- 

General  shall  cancel  such  lease  if  delivered  up  to  him  for  that  purpose 

{a)  In  any  tueh  eate. — 8te  note  (c)  to  a.  71,  tupra. 

{b]  dnd.—lb*  T«8nlt  of  this  provision  is  that  a  mere  re-entiy  vitboat  aetioD 
brought  is  not  luffioiaiit  to  Hatisfy  the  Begistrar,  and  it  is  Impossible  to  legally 
delsimine  the  estate  ol  tho  leasee  withoat  bringing  an  action  agunat  him.  Tbeie 
seeDU  to  be  no  reason  wh;  the  word  and  shonld  not  be  or.  But  a.  01  of  the 
Tuntaman  Act  of  IB62  is  aimilar  to  the  above  eeotion. 

78.  Such  of  the  covenants  hereinafter  set  forth  as  shall  be  declared  as  Tio.,  No.  14. 

in  any  lease  or  mortgage  to  be  implied  against  the  lessee  or  mortgagor  of'™dg^'°™' 

Ehall  if  expressed  in  the  form  of  words  hereinafter  appointed  and  pre-  eipreiaing 

Bcribed  for  the  case  of  each  such  covenant  be  implied  against  such  |„  effectual  aa  if 

leasee  or  mortgagor  aa  fully  and  effectually  as  if  such  covenants  were   ""^  oovantnta 

were  set  forth  in 
set  forth  folly  and  in  words  at  length  in  such  lease  or  mortgage  that  words  at  length. 

is  (o  say 

the  words  "  that  he  will  insure  "  shall  imply  as  follows  that  he  loaaro. 

vill  insure  and  so  long  as  the  term  expressed  in  the  said  mortgage  or 

lease  shall  not  have  expired  will  keep  insured  in  some  public  inanrancA 

office  to  be  approved  by  such  mortgagee  or  lessor  against  loss  or 

damEige  by  fire  to  the  full  amount  specified  in  such  lease  or  bill  of 

mortgage  or  if  no  amount  be  specified  then  to  their  full  value  all 

buildings  tenements  or  premises  erected  on  such  land  which  shall  be 

of  a  nature  or  kind  capable  of  being  insured  against  loss  or  damage  by 

fire  and  that  he  wiU  at  the  request  of  the  mortgagee  or  lessor  baud 

over  to  and  deposit  with  him  the  policy  of  every  such  insurance  and 

produce  to  him  the  receipt  or  receipts  for  the  annual  or  other  premiums 

payable  on  account  thereof 

Provided  always  that  all  moneys  to  be  received  under  or  by  virtue 
of  any  such  insurance  shall  in  the  event  of  loss  or  damage  by  fire  be 
laid  out  and  expended  in  making  good  such  loss  or  damage 

Provided  also  that  if  default  shsll  be  made  in  the  observance  or 
performance  of  the  covenant  last  above-mentioned  it  shall  be  lawful  (or 
the  mortgagee  or  lessor  without  prejudice  to  and  concurrently  with  the 
powers  granted  bim  by  his  bill  of  mortgage  or  lease  in  manner  in  and 
b;  this  Act  provided  to  insure  such  building  and  the  cost  and  charges 
of  such  insurance  shall  until  such  mortgage  be  redeemed  or  saoh  leaae 
iball  have  expired  be  a  charge  upon  the  said  land 
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la.  The  words  "  and  paint  outside  eveiy  alternate  year  "  shall  imply  as 

follows  viz.  and  also  will  in  every  alternate  year  during  the  currency  of 
such  lease  paint  all  the  outside  woodwork  and  ironwork  belonging  to 
the  hereditaments  and  premises  mentioned  in  such  leaee  with  two  coats 
of  proper  oil-oolora  in  a  workmanlike  manner 

The  words  "  and  paint  and  paper  inside  every  third  year "  shall 
imply  as  follow^  viz.  and  will  in  every  third  year  during  the  currency 
of  such  lease  paint  the  inside  wood  iron  and  other  works  now  or 
usually  painted  with  two  coats  of  proper  oil-colors  in  a  workmanlike 
manner  and  also  re-pa-per  with  paper  of  a  quality  as  at  present  such 
parts  of  the  said  premises  as  are  now  papered  and  also  wash  stop 
whiten  or  color  snoh  parts  of  the  said  premises  as  are  now  whitened  or 
colored  respectively 

The  words  "  and  will  fence  "  shall  imply  as  follows  viz.  and  also 
will  during  the  continuance  of  the  said  lease  erect  put  npand  maintain 
on  the  boundaries  of  the  land  therein -mentioned  or  upon  such  boun- 
daries npon  which  no  substantial  fence  now  exists  a  good  and  sub- 
stantial fence 

The  words  "  and  cultivate  "  shall  imply  as  follows  viz.  and  will  at 
all  times  during  the  said  lease  cultivate  use  and  manage  all  such  parts 
of  the  land  therein  mentioned  ae  are  or  shall  be  broken  np  or  con- 
verted into  tillage  in  a  proper  and  hosbandlike  manner  and  will  not 
impoverish  or  waste  the  same 

a  The  words  "  that  the  lessee  will  not  use  the  said  premises  as  a 

shop  "  shall  imply  as  follows  viz.  and  also  that  the  said  lessee  will  not 
convert  use  or  occupy  the  said  hereditaments  and  premises  mentioned 
in  snob  lease  or  any  part  thereof  into  or  as  a  shop  warehouse  or  other 
jdace  for  carrying  on  any  trade  or  business  whatsoever  or  permit  or 
suffer  the  said  hereditaments  and  premises  or  any  port  thereof  to  be 
used  for  any  such  purpose  or  otherwise  than  as  a  private  dwelling- 
house  without  the  consent  in  writing  of  the  said  lessor 


OfleniiTe  tnules.  The  words  "and  will  not  carry  on  offensive  trades"  (a)  shall  imply  as 
follows  and  also  that  no  noxious  noisome  or  offensive  art  trade  bnsinesa 
occupation  or  calling  shall  at  any  time  during  the  said  term  be  used 
exercised  carried  on  permitted  or  suffered  in  or  upon  the  said  heredi- 
taments and  premises  above-mentioned  and  that  no  act  matter  or  thing 
whatsoever  shall  at  any  time  during  the  said  term  be  done  in  or  upon 
the  said  hereditaments  and  premises  or  any  part  thereof  which  shall 
or  may  be  or  grow  to  the  annoyance  nuisance  grievance  damage  or 
disturbance  of  the  oocnpiers  or  owners  of  the  adjoining  landa  and 
beieditaraeqte 
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The  words  "  and  will  not  without  le&ve  assigD  or  sublet "  (b)  shall  Atdgn  or  nb-lst. 
imply  as  follows  viz.  and  also  that  the  said  lessee  shall  not  Dor  will 
daring  the  term  of  such  lease  assign  transfer  demise  sub-let  or  set  Ver 
or  otherwise  b;  any  act  or  deed  procure  the  lands  or  premises  therein 
mentioned  or  any  of  them  or  any  part  thereof  to  be  assigned  trans- 
ferred demised  sublet  or  set  over  unto  any  person  whomsoever  without 
the  consent  in  writing  of  the  eud  lessor  first  had  and  obtMoed 

The  words  "  and  will  not  cut  timber  "  shall  imply  as  follows  and  Oat  timbw. 
also  that  the  sud  lessee  shall  not  nor  will  out  down  fell  injure  or 
destroy  any  growing  or  living  timber  or  timber-like  trees  standing  and 
being  upon  the  said  hereditaments  and  premises  above  mentioned 
without  the  consent  in  writing  of  the  said  lessor 

The  words  "and  will  carry  on  the  business  of  a  publican  and  Bnaineuot 
conduct  the  same  in  an  orderly  manner"  shall  imply  as  follows  viz.  g^^w^nuinar. 
and  also  that  the  said  lessee  will  at  all  times  daring  the  currency  of 
BQch  lease  use  exercise  and  carry  on  in  and  upon  the  premises  therein 
mentioned  the  trade  or  business  of  a  licensed  victoaller  or  publican 
and  retailer  of  spirits  wines  ale  beer  and  porter  and  keep  open  and 
Qse  the  messuage  tenement  or  inn  and  building  standing  and  being 
Qpon  the  said  land  as  and  for  an  inn  or  public-house  for  the  reception 
accommodation  entertainment  of  travellers  guests  and  other  persons 
resorting  thereto  or  frequenting  the  same  and  manage  and  conduct  sach 
trade  or  business  in  a  quiet  and  orderly  majiner  and  will  not  do  com- 
mit or  permit  or  suffer  to  be  done  or  committed  any  act  matter  or  thing 
whatsoever  whereby  or  by  means  whereof  any  license  shall  or  may  be 
lorfeited  or  become  void  or  liable  to  be  taken  away  suppressed  or  sus- 
pended in  any  manner  howsoever  (e) 

The  words  "and  will  apply  for  renewal  of  license"  shall  imply  as  AppI;  tor 
foUowa  viz.  and  also  shall  and  will  from  time  to  time  during  the  con-  "0°^'^  "' 
tinnanoe  of  the  said  term  at  the  proper  times  for  that  purpose  apply 
tor  and  endeavour  to  obtain  at  his  own  expense  all  such  licenses  as  are 
01  may  be  necessary  for  carrying  on  the  said  trade  or  business  of  a 
licensed  victualler  or  publican  in  and  upon  the  said  hereditaments  and 
premises  and  for  keeping  the  said  messuage  tenement  or  inn  open  as 
and  for  an  inn  or  public-honse  as  E^oresaid  (c) 

The  words  "and  will  facilitate  the  transfer  of  license"  shall  imply  p^jjjt^te  tha 
« follows  viz.  and  also  shall  and  will  at  the  expiration  or  other  sooner  tr&nsfer  of 
determination  of  the  said  lease  sign  and  give  such  notice  or  notices  and 
bUow  such  notice  or  notices  of  a  renewal  or  transfer  of  any  license  as 
may  be  required  by  law  to  be  affixed  to  the  said  messuage  tenement  or 
inn  to  be  thereto  affixed  and  remain  so  afBxed  during  such  time  or 
times  OS  shall  be  necessary  or  expedient  in  that  behalf  and  generally  to 
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do  and  perform  all  saoh  further  acts  matters  and  things  as  shall  be 
necessary  to  enable  the  said  lessor  or  any  other  person  aa&orised  by 
him'to  obtain  the  renewal  of  any  license  or  any  new  license  or  the 
transfer  of  any  license  then  existing  and  in  force  (e) 

(a)  O/miim  tradtt. — An  injonotlon  to  mtndn  a  DQi«MMe  wu  granted  in  tkvotir 
of  a  Imbot  Rgainst  hla  lessm  in  Uaedonald-PaUnon  t.  Ooolt  (B.C.B. 


(fi)  AtHgn  or  tubUt. — See  note  AiuamiBNT  or  Luaa  on  pp.  7S  and  76,  mpra, 
and  oawa  there  quoted. 

(e)  These  paragraphs  may  be  treated  ae  referring  to  Parte  III,  and  IV.  of  "  TSt 
Lieeiuing  Act  <if  I88S,"  which  Act  hae  taken  the  place  of  the  licensing  laws  in  force 
in  ISSl. 

2S  Tie.,  No.  li.  74.  Where  any  memorandum  of  transfer  or  other  instrament  in 

nu;  Iw'eei'lorth  accordance  vith  the  provisionB  of  this  Act  ig  executed  by  more  parties 

in  decluation  in  than  one  gnQ^  implied  covenants  shall  be  construed  to  be  several  and 
actions  for 

breach.  not  to  bind  the  parties  jointly  and  in  any  declaration  in  an  action  for  a 

supposed  breach  of  any  such  covenants  the  covenant  alleged  to  be  broken 
may  be  set  forth  and  it  shall  be  lawful  to  allege  that  the  party  against 
whom  such  action  is  brought  did  so  covenant  precisely  in  the  same 
manner  as  if  such  covenant  had  been  expressed  in  words  in  such 
memorandum  of  sale  or  other  instrument  any  law  or  practice  to  the 
contrary  nothwithstanding 


76.  Every  covenant  which  shall  be  implied  by  virtue  of  this  Act 
shall  have  the   same  force  and  effect  and  be  enforced  in  the  same 


35  Vic,  No.  14. 

CoTenante 

declared  to  b 

implied  to  have     manner  as  if  it  had  been  set  out  at  length  in  the  instrument  wherein 

the  some  force  as    ,,  ,    n  l     ■       .■   j 

it  the  same  had     the  same  shall  be  impLed 

been  expressed. 

2S  Vic  ,  No.  U         76.  Every  covenant  and  power  to  be  implied  in  any  instrument  by 

declar^  to  be       virtue  of  this  Act  may  be  negatived  or  modified  (a)  by  express  declara- 

implied  may  be     tion  contained  in  the  instrument  or  endorsed  thereon 

modified.  (a)  JTodi/iAl.— Covenants  and  powers  of  an  entirely  different  chanuiter  from,  anl 

not  mere  modifications  of  the  implied  ooTenaota  and  powers,  may  be  iotrodnoid 
Into  an  InBtrament.    5c<,  as  to  leases,  fueftnoll  v.  Bdd  (10  S.A.L.B.  186). 


3SVic.,No.  U. 
IdUids  may  be 

ttngtees  by 
instrament  of 
nomination. 
[Sobednle  I] 


Tkustb  and  EQumse. 
77.  Whenever  any  registered  proprietor  of  land  under  the  provisions 
of  this  Act  (d)  or  of  any  estate  or  interest  in  such  land  is  desirous  of 
vesting  the  same  in  trustees  it  shall  be  lawful  for  him  by  an  instrument 
in  form  I  {b)  of  the  Schedule  hereto  to  nominate  any  persons  to  be 
trustees  of  the  said  land  estate  or  interest  and  every  such  instrument 
shall  be  atteat«d  by  a  witness  (c)  and  shall  contain  an  accurate  state- 
ment of  the  estate  or  interest  intended  to  be  vested  in  Buch  trustees 
and  shall  refer  to  the  description  given  in  the  grant  or  certificate  of  title 
of  the  land  in  which  snch  estate  or  interest  is  held  or  shall  give  suofa 
other  description  as  may  be  necessary  to  identify  snoh  land 
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(<t)  UndtT  Ifte  profMnu  of  thU  Act.—Su  note  (o)  to  b.  79,  infra. 

(I)  Farm  /.—This  instrumeiit  is  called  "a  npmi nation  of  tmstees."  See  the 
hMding  to  the  form ;  also  o.  79,  infra. 

The  Sohedole  of  Trosts  attMhed  to  a  nomination  of  tmstees  is  not  itsell  an 
•■JEitnunent"  under  the  Aot  or  regirtrable  as  Buoh.  Where,  tharetore,  in  a 
ScbGdoIe  of  Tnuta  land  wag  agreed  to  be  held  in  trust  "  for  and  on  balmlf  of  W.  and 
8.,  and  for  their  sole  use  and  beaefit,"  it  waa  heid  that  the  word  "  heirs  "  being 
omitted,  a  life  estate  onl;  waa  oonfened.  Set  note  (a)  to  a.  8  of  the  Principal  Act, 
at  page  9,  ftcpra.     Waher*  v.  Eldridge  (4  Q.L.J.  118). 

A  doenment  in  the  form  of  a  nomination  of  tmslMS,  in  whioh  the  transferors 
and  transferees  are  identical,  is  invalid  aa  a  transfer,  and  does  not  require  stamp 
duty,  bat  it  cannot  be  registered  aa  a  transfer  withont  payment  of  stamp  duty.  In 
n  WhUe  <£  Shaw  (S  Q.L  J.  6fi). 

The  deposit  of  a  nomination  of  trustees  creates  an  eqaitabie  mortgage.  Bnrrell 
T.  Bopt  (2  B.C.B.  (Q  )  165). 

Where  an  instnunent  In  Form  T  (Transfer  and  Charge)  was  in  eiteet  a  nomina- 
Uon  ol  trnsteea,  the  Begistrar  has  refused  to  register  it  under  a.  29  of  the  Aot  o( 
1877,  and  has  declined  to  consider  himaelf  bound  by  the  deciuon  in  Roxburgh't 
Cue  (1  8.C.B.  (Q.)  301],  where  the  words  "  shall  be  reglstsred  "  in  s.  66  of  the 
Prineipal  Act  (dealing  with  the  regietratioD  ol  mortgages,  and  similar  in  effeot  to 
the  words  used  in  s.  26  aloreaaid),  were  heid  to  Im  mandator;. 

{<:]  Attetttd  try  awitHoi.—SttB.  llGot  the  Principal  Act,  and  s.  S  ot  the  Act  of 
1877,  mfro. 

7B.  The  truBts  which  are  intended  to  be  declared  of  any  land  estate  is  Vic,  No.  14. 
or  interest  vested  in  trustees  as  hereinbefore  mentioned  may  be  declared  deolared*eitber 
by  a  separate  instrument  or  deed  (a)  **r  aobedule  to 

iaatrumenl  of 
Whenever  the  said  trusts  are  declared  by  a  separate  instrument  or   nomination  or 

by  aeparate  deett 
deed  the  same  may  include  as  well  land  under  the  provisions  of  this  Act  or  instrument. 

as  land  which  is  not  under  the  provisions  of  this  Act 

Provided  that  in  every  such  instrument  or  deed  the  description  of 
&»  several  parcels  of  land  therdn  contuned  shall  eufficiently  distinguish 
the  land  which  is  under  the  provisions  of  this  Act  from  the  land  which  is  instrument 
not  under  the  provisions  of  this  Act  and  a  duplicate  or  attested  copy  of  declaring  t™^" 
Bocta  instnuneBt  shall  be  deposited  with  the  fiegistrar-Oeneral  (or  the  but  not 
porpoee  of  safe  custody  and  reference  but  such  duplicate  or  attested  "ii''**'^- 
tofj  shall  not  be  registered 

(a)  Separatt  uutnanent  or  deed. — One  advantage  of  this  alternative  is  ahown  b; 
the  next  paragraph,  and  it  need  not  be  oreated  oontemporoneoualy  with  the  estate 
ol  the  tmatee.  There  is  a  similar  provision  in  the  Mew  South  Wales  Act  of  1B63 
(a  e6),  and  In  the  Tasmanian  Act  ol  1862  (s.  66). 

79  Whenever  any  land  or  any  estate  or  interest  in  land  under  the  29  Vio.  Ho.  14. 
provisions  of  this  Act  (a)  shall  be  settled  or  shall  become  vested  in  No  entry  of 
tnutees  upon  any  trust  whether  expressed  implied  or  constructive  the  in  register  book. 
Begwtiar-Oeneral  shall  not  make  any  entry  (6)  of  the  said  trusts  in 
the  tegistor  book 
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Tnuteee  to  fmd  the  troBtees  after  the  entrj  in  the  FMnster  book  of  the  nomins- 

leoBiTe  DBrtifia«te  ,  ,  ■  ,  ■,■ 

of  title  and  deal    tion  of  trustees  (e)  in  nuuiDei  berembefore  proYided  Boall  notwitbBtandmg 

be^&c^  "  "     '^y  ^"'^  affecting  the  said  land  estate  or  interest  be  entitled  to  s^ 

owners.  transfer  mortage  or  otherwise  deal  (d)  with  the  same  in  the  Uke 

manner  as  if  the  said  tntsteas  had  been  the  beneficial  owners  therettf 

and  if  the  fee-simple  of  any  such  land  shall  he  so  settled  or  vested  in 

trasteas  they  shall  be  entitled  to  receive  a  certificate  of  title  for  the 

same  at  their  desire 

^^^o"'  ^^^  *^^  receipt  of  such  trustees  or  (except  in  the  case  where  "no 

survivorship  "  is  stipulated  aa  hereinafter  (c)  provided)  the  receipt  of 
the  surviving  trustees  or  trustee  or  of  the  legal  personal  representative 
of  the  last  Burviving  tmstee  shall  be  a  sufficient  disohai^  te  any 
purchaser  or  mortgagee  of  such  land  estate  or  interest  whether  such 
purchaser  or  morl|pigee  shall  or  shall  not  have  had  notice  (/)  of  such 
trusts  and  such  purchaser  or  mortgagee  shall  not  be  bound  to  see  to 
the  appropriation  of  any  purchase  money  or  mortgage  money  by  him 
paid 

{«)  Under  the  proviiioiu  of  tfciir  Act.— 'VFhea  land  is  brought  nndot  the  Aet,  ont- 
itADding  traate  are  not  notified  as  enoumbruices  on  the  oertiflcste  at  title  nndar  s. 
SS  {tvpra,  p.  38),  althoagb  the  Begistrar  or  hie  offioen  b«oome  awue  of  theeiiBteooe 
of  the  tiusta.  Trosteea  with  power  ol  sale  may  bring  land  nndar  the  Act  ol  their 
own  anthorit;;  bat  it  there  be  no  expreaa  power  to  lell.  they  mast  obtkio  the  oon- 
aeat  ol  the  person  benefioiall;  entitled  to  the  first  estate  ol  freehold  (e.  16,  nqira, 
p.  23).  Gzictiug  tmsta  mual  be  mentioned  in  the  ftppUeation  to  bring  land  nnder 
the  Act  (s.  17,  mpra,  p.  35).  The  trustee  may,  npon  bringing  the  land  nnder  Uu 
Act,  declare  the  trnats  by  a  separate  inatroment  or  deed  under  s.  73,  mpra,  bat  it 
Is  optional  with  him  to  do  so. 

(b)  ShaU  not  make  any  entry.  —It  is  one  of  the  ohlel  eharaeterUtics  of  the  Beat 
Property  Acts  that  only  legal  interesta  are  oi^ble  of  registration.  This  is  also  (ha 
ease  in  the  Merchant  SUppiog  Acts  (aa  to  wbioh  M(  a.  H  of  the  "  Jfcrehnnt  SJktf;)^ 
Aet,  18M,"  and  the  note  at  p.  B,  n^ra),  and  the  Companies  Aota  (iw  s.  39  of  "  Tke 
Comparda  Act,  1963"}.  Boob  a  provision  oondnoes  to  simpUd^  in  the  keeping  ol 
the  register.  It  throws  upon  the  ccitui  que  tnut  instead  of  apon  the  porehaser  the 
onns  of  protecting  himself  against  fraudulent  dealing  on  the  part  of  the  tmstee.  If 
the  eeitui  que  tnut  fails  to  protect  himself,  be  has  no  recourse  ag^nst  the  Aaanranee 
Fund  (iM  fl.  12,  mpra,  p.  47) .  Some  means  of  sell-proteiition  are  afforded  him  by 
the  geotlons  dealing  with  caveats ;  but  in  Tie*  of  a.  B9  ol  the  Aet  of  ISTT,  dealing 
with  the  lapse  ol  caveats,  the  protection  la,  in  Vbi»  oolony,  hardly  adeqaate  iiiiliM 
the  caveat  is  lodged  with  the  written  consent  of  the  trustee.  Ste  note  to  that 
section,  iit/ra.  Where  the  cettui  que  trutt  U  under  a  disabihty,  he  may  be  protected 
by  the  caveat  of  the  Begiatrar  (iee  s.  II  (S)  of  the  Principal  Aet,  nipra,  p.  20), 
which  does  not  lapse. 

The  enactment  is,  however,  not  attictly  followed  in  practice,  and  it  la  not  unnBual 
tor  the  Registrar  to  make  use  of  any  information  he  may  possess  as  to  the  existence 
oftmsls.  Thiainlormation  ia  Bometimes  derived  from  the  "  Schednle  of  Trusts" 
or  the  separate  instrument  or  deed ;  aometimea  from  other  sotiroM. 

It  has  become  onstomary  to  note  on  the  certificate  of  title  Issned  to  an  adminis- 
trator or  devisee  in  trust,  and  on  the  ooRMponding  folinm  of  the  ragiBter,  that  ht 
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oi  "  dsTisM  in  troiti"  althongh  he  is  antitled  (under  a.  89)  tff 
ittXwm  the  land. 

It  u  UButl  in  Tictotin,  Id  the  oaaa  of  tnisbeei  ander  a  will  or  eieoatora  or  admin- 
btntora,  to  issue  certiSaatea  of  title  saving  the  rights  of  "  parties  under  the  will  of 
A.B."  or  "parties  oluming  under  A.  B.,  intestate,"  aa  outstanding  enonmbraDcea. 
Tb«  New  Bonth  Wales  pnwUoe  used  to  be  similar  to  the  above,  but  now,  b;  s.  13 
of  the  Act  ol  187S,  the  Registrar  moat  protect  the  trusts  declared  in  any  deposited 
inslmiiimit  by  lodging  hia  eafeat  against  dealings  inconsistent  with  them.  This 
Tirtnall;  amonnts  to  a  reglstratiou  of  the  tmsL 

Praetiee  in  Tiotoria  aa  to  "  Special  Ownertbip." — It  was  (onnerl;  the  practice 
in  Victoria  lor  the  Begistrar  to  enter  on  the  folium  in  the  Begister  Book  the  letters 
"  S.O."  in  any  case  where  It  was  known  to  hun  that  the  registered  proprietor  held 
in  a  fldaciary  capacity.  Upon  the  proprietor  attempting  to  deal  with  the  land,  the 
Registrar  was  wont  to  consider  whether  the  dealing  was  in  aooordanoe  with  the 
temis  of  the  trust  or  otherwise.  It  he  oame  to  the  oonolution  that  it  amounted  to 
1  breach  of  tmst,  he  entered  a  caveat,  aa  on  behalf  of  Her  Uajeaty,  forbidding  the 
Kgistration  of  the  dealing.  Tbia  continued  to  be  the  practice  of  the  Victorian 
effiea  tor  many  ysars,  but  it  was  Bdveraely  commented  on  in  the  cases  of  Oroie  t; 
CflBpSeU  (10  V.L.B.  (Eq.)  186,  Dig.  Cola.  307, 2U),  Zr  parte  JTtMioouM  (IB  V.L.B. 
149,  Dig.  Col.  3Ifi),  and  Ex  parte  CampbtU  (9  A.L.T.  163,  Dig.  Col.  317),  and  may 
now  be  considered  aa  abrogated. 

&«  eapedally  judgment  ot  a'Beckett  J.  in  Bx  parte  Campbell, 

For  registration  as  proprietors  of  tmsteea  who  took  a  devise  of  estates  vested  in 
testator  as  trostee,  see  In  r«  Brodribb't  Trutti  (Jan.  39,  1875,  Tas.  Dig  Col.  103). 

Doty  of  Begistrar  as  (o  breaches  of  trast,— The  Registrar  shonld  register  a 
transfen!  to  a  purchaser  from  on  exeoatriz,  tranamission  to  whom  has  been  duly 
ngistered,  without  requiring  the  prodnetion  of  proiiate  or  other  evidence  that  the 
eiecutrii  is  acting  within  her  legal  power  unless  he  haa  had  express  notice  of  a 
breach  of  trust.  Fairbrothtr  to  AlUn  [IS  N.Z.L.B.  196),  hor  is  the  Begistrar  at 
libarty  where  the  discharge  of  a  mortgatie,  ot  which  trustees  are  mortgagees,  Is 
presented  for  registration  by  the  registered  proprietor,  to  retose  to  register  each  dis- 
charge on  the  gronnd  that  It  is  not  shown  to  his  satiataetlon  that  the  mortgage  was 
ulhorised  by  the  trust.    Ex  parU  CaiipbeU  (9  A.L.T.  188). 

(c)  Ntmdmition  of  triuUa. — 5m  note  (b)  to  a.  77  lupra. 

(d)  Sell,  vortgage,  traiafrr,  or  otMneiti  i^al.—ks  to  the  effect  of  a  trustee  be- 
eoming  insolvent,  tee  s.  66  infra. 

(c)  Hereinafter— Set  s.  60  infra. 

(/)  Notice.  — Under  the  old  system  a,  eeatul  que  trust  is  to  a  great  extent  protected 
bj  the  doctrine  ot  notice,  which  operates  In  his  favour  to  the  prejudice  of  a  pat- 
ohaser  or  mortgagee  dealing  with  the  trustee.  Under  the  Acts  mere  notice  of  a 
plim:  onre^stered  interest  will  not  defeat  a  disposition  ol  property  to  the  person 
hkring  aotiee.    See  s.  109  infra,  and  notes  thereto. 

61.  Nothing  contained  in  this  Act  {a)  shall  be  construed  to  take  U  yic  No.  18. 
way  or  affect  the  jnriBdiction  o£  the  courts  of  law  and  equity  on  the  jj^j'^iotron  not 
fronnd  of  actual  fraud  (6)  or  over  contracts  or  agreements  for  the  sale  or  »''*>l'"'>«d. 
other  disposition  of  land  or  over  equitable  interests  generally 

And  the  intention  of  this  Act  is  that  without  prejudice  to  the  pro- 
TinoDB  therein  contained  for  preventing  the  particnlars  of  aaj  trasts 
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ironi  being  entered  in  the  roister  book  and  without  prejudice  to  the 
powers  of  disposition  or  other  powers  conferred  by  this  Act  on  pro- 
prietors of  land  or  of  anf  estate  or  interest  in  or  secnritj  upon  land 
under  the  provisions  of  this  Act  equities  may  be  enforced  (c)  against  saoh 
proprietors  in  respect  of  their  estate  interest  or  security  in  the  same 
maimer  as  equities  may  be  enforced  against  proprietora  in  respect  of 
land  not  under  the  provisions  of  this  Act 

Provided  that  no  unregistsred  estate  interest  security  contract  or 
agreement  shall  prevail  against  the  title  of  any  subsequent  purchaser 
for  valuable  consideration  duly  registered  under  this  Act. 

(a).  In  thU  Jet. — The  PilneipftI  Act  is  included,  both  Aols  being  read  together. 
See  B.  S  (Interpralaiion  olftiue]  ot  the  Act  o(  1S7T.  n^a,  p.  6. 

(b).  Actual  fraud.— See  B.  lOdinfra,  tai  notes  thereto;  also  oases  collected  in 
tb«  Digest  nnder  the  title  Fbiud. 

{e)  EquiHet  may  be  tnforeed.—Tha  section  ia  decluatoij  in  lorm,  and  is  copied 
liom  I.  S  ot26  and  26  Tic,  c.  63  ("  Merchant  Shipping  Act  Ammdmfnt  Jet,  ISGS"), 
.  now  re-enaoted  u  s.  67  oF  the  "  Merchant  Shipping  Act,  1891."  It  places  beTond 
doubt  the  right  of  the  Court  lo  decree  specific  pertoimance  In  proper  eaies  a«tiin«l 
the  registered  pioprietor,  to  give  ample  remedies  against  trustees  who  are  guilt;  ol 
breach  o(  troat.  and  to  protect  equitable  intereEta  genecall;.  In  re  Scanlan  (3 
Q.L.J.  43),  Cuthbertion  v.  Sican  (11  S.A.L  R.  102)  conaictiugvithLon^*  t.  Buuxilil 
(TB.A.L.R.  16];  aoeiiaoM^theies  v.Paraone{lti.Z.'L.'R.62S),BoUcUor-Oeneraly. 
Mere  Tint  (IT  N.Z.L.B.  773).  See  also  Madditoay.  MeCanhj/  {2  W.W.  &  a'B.  ISI), 
where  apeolGc  peTtoimanoe  ot  an  agreement  to  giTc  a  mortgage  was  decreed. 
Specific  performance  ol  an  agreement  haa  been  decreed  a^inst  a  vendor  and  a 
parchoser  with  notice  ot  the  agreement,  although  she  bad  oht^ned  and  regiatered 
her  coniejance,  SJid  the  plaintifTa  agreement  to  parohose  was  nnregistered. 
roeAfiuohn  T,  Zevtn  {3  W.W.  Sc  a'B.  (Eq.)  II,  122,  Dig.  Col.  225).  Qu«r«,  whether 
a  inbseqnent  nnregistered  purchaser  shoald  be  joined  as  a  defendant  in  on  action 
lor  specific  pertormance  of  prior  agreement  tor  a  lease  against  his  vendor.  Hood 
V.  Culfan(6  N.8.W.L.R.  (Eq.)  22,  1  W.N.  (N.S.W.)  117).  In  Victoria  it  was  held 
that  notwithstanding  that  a  written  agreement  lor  the  sale  ot  land  was  so  ancertoin 
08  to  the  land  intended  to  be  sold  that  it  would  not  be  enforced  at  law,  yet  posses- 
sion coupled  with  the  agreement  was  anfficient  to  moke  it  enforceable  in  equity,  and 
that  it  could  be  enforced  agajnat  a  aubsequentporohaser  with  notioe,  notwithstanding 
as.  19  and  60  ot  "  Tht  Tranifer  of  Land  Statate  "  (1866}.  Cunningham  v.  flundry 
(2  T.L.B.  (Eq,)  197).  Uniegiatered  inatruments  in  the  forms  provided  b;  the 
statute  have  the  effeot  of  contracts,  Mathieton  v.  Mercantile  fituinee  and  Agency 
Ltd.  (17  T.L.II.  271,  13  A.L.T.  220)  ;  and  an  unregistered  deed  inefTeotnal  lo  pus 
an  Interest  in  land  has  been  held  to  confer  an  equitable  right  to  aet  aside  a  oertlfi- 
oate  of  title  obtained  b;  fraud.  McEUiiter  v.  Biggi  (8  App.  Caa.  SU].  An  inatm- 
roent  incapable  of  registration  under  the  Act  may  be  treated  as  an  agreemsnt 
capable  of  being  enforced  by  specific  performance.     Hill  v.  Cox  (1  (J.L.J.  79). 

For  right  of  r^iatered  proprietor  lo  bring  an  action  tor  apeciflo  pertormance, 
let  a.  06  ot  the  Friooipal  Act,  in/ro. 

Though  the  Act  has  in  some  respects  interfered  with  equities,  the  SuprNDS 
Courts  in  their  equitable  jurisdiction  seek  to  preserve  equitable  righta.  In  Victoria 
it  was  held  that  ia  consequence  of  the  immense  powers  which  "  The  Tramfer  ^ 
Land  Statutt"  gives  to  a  proprietor  of  completely  barring  equitiea,  the  Courts  ol 
Equity  should  readily  interfere  b;  Injonotion.  Davit  v.  Wekey  (B  T.B.  (Eq.)  1, 
a  A. J.B.  1).      Stpaie,  "  The  Land  Trantfer  Act "  does  not  eiduda  the  equitabla 
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jnrisdiotion  of  tbe  Cooit  to  deprive  an  appUooat  for  regiBtraitioii  ot  Kn  advoutage 
indn];  gained.  Kiuiing  t.  MUchdion  (N.Z.L.B.  3  C.A.  261).  Kot withstanding 
M.  SS-i'  ol  ihe  New  Zealand  Act  of  1B86,  the  Supreme  Conrt,  as  a  Court  ot 
Eqoi^,  can  and  will  enforce  a  tioat  a^unat  the  holder  of  a  legal  estate  in  Iftnd 
under  a  oertifioate  ot  title  where  the  taots  wonld  warrant  the  iaterferenoe  ot  a  Coart 
olEqaitr.     Siuielf?.  Blaek  ^10  N.Z.L.Tt.  619). 

Althongli  the  tmEtee  maj  hare  aoqnlred  a  certificate  ot  title,  there  is  nothing  in 
"  Tie  Land  Traiufer  Act "  which,  ai  hetween  the  tmstee  and  ciitm  qvt  tnM,  puts 
H  end  to  the  tnui     Paoro  Torolcro  t.  Sutton  [IV-ZJ-K  (N.S.)  S.C.  ST). 

Where  tmsteeB  have  l)ecome  barred  by  deU;  (rom  aeaertlDg  their  rights,  their 
beaeGeiariee  are  not  also  barred.  Papaorth  t.  WilUanu  (P.O.  38rd  July,  1900, 
affirm  lug  the  FoU  Court  of  New  South  Wales).  Aa  to  the  effeet  ol  the  inBotvenoy 
of  *  tnwtee,  ttt  notes  to  s.  66,  poat. 

la  New  Sonth  Wales  it  has  been  held  Uiat  the  provisions  ot  the  Seal  Property 
Act,  giving  an  indefeasible  title,  are  not  to  be  oonatrued  as  if  meaning  that,  bj 
tegiBtration  alone  nnder  the  Act  a  dnly  registered  proprietor  Is  eos-bled  to  get  rid 
ol  equities  residing  in  himsell  in  relation  to  such  property.  SenptU  v.  Jervu{t 
B-Ca.  (N  S.W.)  (Eq.)  68),  Hall  v.  Loder  (7  N.8.W.L.B.  (Eq.)  «,  Dig.  Col.  214). 

QtttCTt,  whether  the  equitable  doctrine  ot  the  reformation  ot  instruments  is 
tppliimble  to  documents  »Seoting  land  onder  the  provisions  of  the  Act  Ferrtit 
T.  ClorjUlO  S.A.L.B.  a03). 

Breaebee  of  tmat.— It  is  a  breach  ol  trust  (or  trasteea  to  bring  land  under  the 
Heal  Property  Act  and  then  dispose  ot  It,  and  ultimately  re-purobBBS  it,  and  ctituit 
jiu  tnntau  ore  entitled  to  elect  to  take  either  the  land  or  the  proceeds  of  the  sale 
of  the  land  at  their  option;  the  repurchase  of  the  land  does  not  re-instate  the 
benefleiaiiea  in  their  former  position,  tor  under  the  old  system  equitable  interests 
ue  recognised  and  protected,  and  under  the  Aets  they  are  not.  St.  Otorgt  v. 
flBnwM  (10  8.A.L.B.  11,  Dig.  Col.  217). 

It  is  a  breach  ol  trust  for  a  trustee  to  resign  bis  trust  in  order  to  allow  land  to 
be  broQght  Quder  the  Act  by  the  uew  trustee  and  mother  trustee  appointed  by  will, 
ud  then  to  take  a  lease  from  the  trustees  so  registered ;  the  lessee  is  under  snob 
droomataJicea  equally  liable  with  the  trustees.  RovtU  v.  Keatt  (19  S.A.L.a  8, 
Dig.  CoL  217). 

Prior  Equities.— The  equitable  doctrines  as  to  priority  have  been  held  applicable 
to  dealings  with  lands  under  the  Act.  Where  two  persons  have  equal  equities,  be 
•ho  first  acts  under  the  provisions  of  the  Act  to  protect  his  equitable  Interest  will 
be  preferred,  A  r^atered  proprietor  made  an  agreement  to  aell  land  to  one  pur- 
chaser one  day,  and  on  the  following  day  agreed  to  sell  the  same  land  to  another 
imrohaser,  from  whom  he  obtiuned  the  purohase  money,  and  to  whom  he  executed 
a  memorandom  ot  transfer  and  delivered  the  certificate  ol  title ;  the  lonner  pur- 
ehsaar  havii^  lodged  a  oaveat  before  an  implication  Irom  the  latter  (or  registration, 
was  held  to  have  obtained  priority.  In  re  Scanlan  (3  Q.L.J.  iS,  Dig.  Col.  330). 
BeaalsoInreiriUiu'i<«lfulcMn<an(lQ.L.Ii.  Ft.  11.  47). 

Where  equities  as  to  interests  in  land  under  the  Acts  are  equal,  the  first  in  time  la 
pieletred,  just  aa  il  the  land  were  not  under  the  Acts.  In  reRutter  (3  Q.L.J.  105)> 
U,  howeter,  ol  two  innocent  persona  affected  by  a  fraud,  one  by  hia  negligence  or 
conduct  has  made  it  possible  lor  the  Irand  to  be  committed,  that  one  should  be  the 
nSersr.  S<m»ybona  v.  NaOondl  Bank  Ltd.  (9  N.Z.L.B.  103,  Dig.  Col.  318). 
(Cf.  the  principle  laid  down  in  Gilhtrt  v.  Boumt,  %  Q.L.J.  370— an  action  against 
the  AttuTonce  Fund  quoted  in  the  notes  to  s.  136  infra). 

The  bolder  of  an  equitable  interest  may,  by  his  vigilance  in  getting  in  the  legal 
estate,  noure  a  better  title  than  the  holder  ol  a  prior  equitable  interest,  but  lenM*, 
Kliwl  notios  ot  a  prior  equitable  interest  in  another  given  to  a  purchaser  of  land 
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nnder  the  A.et  at  tuiy  time  before  he  h&s  oompleted  his  titla  bj  getting  hia  traniler 
leglatered,  is  sufficient  to  enable  the  perun  ia  whom  the  prior  equitable  InteMal  it 
(o  prevent  the  issue  of  a  olew  certifioftte  ot  title  to  such  parohager.  CeatU  Vi 
StoMjl  (13  V.I1.B.  SO). 

In  Tietoria  a  poreluise  made  at  a  ahedlT'E  sale  ot  the  interest  ol  a  ivgiitend 
propiietor,  and  perlected  by  a  transfer,  was  held  void  as  against  the  inleieet  of  a 
prior  purcbaser  from  tlie  registered  proprietor,  but  good  as  ftgainst  the  registered 
proprietor's  right  and  interest  in  respect  of  nnpsid  pnrohase  mone?.  Brat  t.  Jonei 
(3  V.R.  (Eq.)  30,  2  A.J.B.  6).  See  also  Rcme  v.  E^ty,  Tnuteu  and  Agency  Co. 
(21  T.L.B.  763),  nhere  a  eale  hj  a  sheriff  was  held  subject  to  all  equitable  olaima 
to  iFhich  in  the  hands  ot  the  registered  proprietor  as  vendor  it  was  liable. 

The  question  of  the  rights  of  an  nnregistered  transferee  and  ol  the  rights  con- 
ferred by  a  deposit  ot  a  certificate  of  title  as  against  the  sheriff's  transferee 
discassed.    In  T*  Wadham't  Caveat  (13  S.A.L.B.  70). 

As  to  priorities  between  equitable  interests  and  those  of  transferees  from  the 
sheriff,  let  also  notes  to  s.  SI.  tn/ni,  and  eases  collected  in  the  Digest  Cols.  193- 
199,  and  218.  81S  respectivelj. 

An  administrator  ot  land  who  is  registered  as  proprietor  under  the  Aai  is  onlj 
acoountabte  to  his  eeitui  que  truit  tor  dealings  b;  Mm  with  the  land,  and  can  give  ■ 
good  title  to  a  purchaser  or  mortgagee.  Droops.  Colonial  Bank  (7  V.L.B.  (Eq.) 
71,  Dig.  Col.  SH],  A  transfer  of  land  without  consideration  by  an  admlnistratrii 
leaves  the  land  Kable  in  the  hands  ot  the  transferee  to  the  trusts  ot  the  adminis- 
tration. Croa  V.  Campbell  (lOV.L.B.  (E.)  186).  An  administratrix  who  secures 
transmission  to  herself  on  the  intestacy  ot  her  husband  will  be  held  liable  to  perform 
the  trusts  to  which  the  deceased  was  liable.     Kiuick  v.  BUtck  (10  N.Z.L.R.  SIS). 

Where  a  person  has  notice  not  only  of  the  existence  of  a  trust,  but  also  ot  the 
nature  of  that  trust,  and  takes  from  the  trustees  a  morlgsge  which  is  a  fraud  on  the 
trust,  he  is  a  party  to  the  Iraud.  and  is  not  protected.  Set  s.  109,  infra,  and  notes 
thereto.  National  Bant  v.  National  M.  and  A.  Co.,  Vinetnt,  OUiitnant  (N'.Z.L.B. 
8  S.C.  2IS7).  See  also  Smtlb  T.  Eiiery  i£  Broien {9  ^.Z.Ij.'R.  449),  ChomUy  t.  Krt- 
6roe«  (B  V.L.B.  (Eq.)67). 

Unregistered  instruments.  —See  oases  collected  nnder  this  heading  in  the  Digest 
Ools,  %12,  223. 


80.  Whenever  the  registered  proprietor  of  any  laod  onder  the  pio- 
visione  of  this  Act  or  of  any  estate  or  intereet  in  stioh  loud  shall  insert 
the  words  "  no  suryivorsbip  (a)  in  anj  instrument  intended  by  snch 
registered  proprietor  to  operate  aa  a  nomination  of  traetees  it  shall  not 
be  lawful  for  any  less  number  of  trustees  than  the  number  named  in 
such  instrnment  to  sell  transfer  mortgage  or  otherwise  deal  with  the 
said  land  estate  or  interest  without  obtaining  the  sanction  of  the 
Supreme  Court  or  of  a  Judge  hereof  by  order  which  may  be  granted 
in  a  summary  way  on  motion  or  petition  by  or  on  behalf  of  any  person 
beneficially  interested  in  such  land  estate  or  interest 

In  such  case  ™^  '*  ^^^^  ^^  lawful  for  the  said  Court  or  Judge  by  any  order  so 

Supreme  Court  obtained  to  give  snch  direction  for  the  investment  or  apphcation  of  the 

to  give  direction  ,                                        ,                                   n.          ■  3            1        ■    3 

for  appointment  purchase  money  or  mortgage  money  as  the  said  court  or  judge  may 

OTtor'al^^'''      ^^^^  ^*  °'  ^y  ^^^  ^^^  ""'^  ^  ^'^'®°*  ^^  appointment  of  any  new 
moneys.  trustee  (h)  or  trustees  in  the  place  of  any  former  trustee  or  trustees  and 
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truBteea  than 
are  named  in 
such  instrument 
dealing  with 
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the  Registrar  Qeneral  shall  enter  a  memorial  of  ever;  Boch  order  in  the 
register  book  and  apaii  the  receipt  of  an;  memorandum  of  transfer  or 
other  instniroent  executed  in  accordance  with  such  order  he  Bhall  reg- 
ister such  inatrument  in  manner  herebefore  directed 

Provided  that  nothing  herein  contained  shall  prevent  any  less  Continaing 
number  of  trustees  than  the  number  which  may  be  named  in  any  in-  oominate^ 

sttument  operating  as  a  nomination  of  trustees  from  filling  up  any  oo-tniBtew  in 

o&se  o(  Taoancy. 
vacancy  which  may  aiiBe  by  nominating  any  other  person  to  be  co- 
trustee with  the  acting  or  continuing  trustees  and  such  newtrastee  may 
be  nominated  by  any  instrument  in  form  I  of  the  Schedule  hereto  and  [Scneaala  I] 
npon  the  r^stration  of  such  instrument  or  upon  entry  in  the  register 
book  of  the  memorial  of  any  order  appointing  new  trustees  as  aforesaid  j^ppointmant  ol 

any  such  new  trustee  shall  have  the  like  estate  interest  power  and  "*'  troiteea  to 

be  noted  in 
authority  as  if  he  had  been  originally  nominated  a  trustee  by  the  regis-   refiuter  book. 

tered  proprietor  of  such  land  estate  or  interest 

(a)  No  nireivonhip. — Contraat  the  ptOTUion  of  s.  21  of  the  Aet  of  1877,  tapra,  u 
to  mortgogeB  "  npon  joint  oaoount."  As  to  the  TegiBtntion  of  joint  ptoprietora,  iM 
s.  40  ntpra,  p.  15. 

[b]  Nea  tnuUe. — Ste  gensrall;,  as  to  tha  sppolntment  of  new  trustees,  a.  10  of 
"  The  TnuUe$  and  Execulon  Act  of  1897." 

81.  Whenever  the  words  "  no  survivorship  "  shall  be  written  upon  26  Via..  No.  14. 
uiy  instrument  intended  to  operate  as  a  nomination  of  trustees  the  gnrTiTorohip "  "to 
Bei;iRtrar- General  shall  during  the  existence  of  such  trust  cause  the  be  written  on 

,  ,  .  ,„  .    .  ,       ,  oertlfloato  of  title 

Tords  "  no  survivorship  to  he  written  on  every  certificate  of  title  of  it  on  instrument 
laud  issued  to  such  trustees  and  also  on  the  duplicate  of  every  such  "  nominfction. 
certificate  bound  up  in  the  register  book 

82.  It  shall  be  lawful  for  the  registered  proprietor  of  any  land  or  of  2S  Vic.,  No.  14. 
any  estate  or  interest  in  land  whether  such  land  estate  or  interest  shall  vest  ftsute  """^ 
be  of  the  nature  of  real  or  personal  property  by  any  of  the  forms  of  Joinlj  "n 
instruments  of  transfer  provided  by  this  Act  and  containing  such  altera-  others  without 
tions  (if  any)  as  may  be  deemed  necessary  to  transfer  such  land  estate  (,'^g"^QtiQ»  ""^ 
or  interest  or  any  part  thereof  to  his  wife  or  if  such  registered  proprietor  an;  asaignmont. 
be  a  married  women  (a)  it  shall  be  lawful  for  her  to  make  such  transfer 
toberhusbandorit  shall  be  lawful  for  such  registered  proprietor  to  make 

SDch  transfer  to  himself  jointly  with  any  other  person  or  persons  and  it 
shall  not  he  necessary  for  the  purpose  of  such  transfer  in  any  such  case 
to  limit  any  use  (6)  or  execute  any  re-assignment  but  upon  the  registra- 
tion of  such  transfer  the  said  land  estate  or  interest  shall  vest  in  such 
K^tered  proprietor  jointly  with  any  other  person  or  persons  or  other- 
vise  according  to  the  intent  and  meaning  appearing  in  such  instrument 
ud  thereby  expressed 

DigilizedbvGoO^^k'--     ■ 
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(a)  MatrUd  icoman.—3te  the  proTiaionB  of  ta.  67.  US,  in/ra.  B.'b  «ifa  in  1671 
purchased  oertain  luid  with  his  consent,  and  the  tronstei,  endorsed  by  him  "  I 
consent  thereto  "  vu  dol;  lefiiBteiGd  aiter  some  lapse  ot  time.  On  36th  Aagust, 
1875,  she  Blgned  a  dooument  relmqiilBhlng;  all  claim  to  the  property  In  bia  laTOni 
in  consideration  o(  hU  paying  a  oertain  promieBoiy  note  dne  b;  her.  In  IB81, 
prior  to  the  reglrtiation,  she  died,  devising  her  property  to  one  at  her 
daachters.  Atter  her  death  the  deceased  wae  ragistered  ae  the  propiietor  ot  the 
land,  and  the  bnsband  now  soaght  Epeaific  performance  ot  tha  agreement  ot  3Glh 
Aogtiit,  1B7E.  Held,  that  s.  B3  ot  "  The  Real  Property  Act  of  1661 "  did  not  alter 
the  law,  and  moat  be  construed  to  moan  that  tranafsrB  to  married  women  were  the 
same  as  conveyances  at  common  law,  and  gave  no  new  right,  that  the  eadorsentent 
on  the  certificate  of  title  did  not  elTeot  a  tmst  tor  her  separate  nse  in  respect  of  the 
land,  and  that  no  trust  tor  the  wife's  separate  estate  having  been  made,  judgment 
must  be  tor  the  defendaata.  Bunl«  v.  Fox  (B.C.B.,  19th  September,  1838;  Dig. 
CoL  11?).     Bte  also,  as  to  married  women,  the  note  at  p.  6,  tupra. 

(b)  To  limit  any  lue. — The  provisions  ot  this  seotion  materially  modify  the  effect 
of  the  '■  Statute  ol  Uia."  5m  Canaway's  notes  toe.  85  ot  the  N.8.W.  Act  ot  1862. 
Set,  aa  to  the  modem  English  law,  "  The  Cotiveyaneing  and  Laa  of  Property  Act, 
1881 "  (14  and  46  Tic,  c.  41),  s.  60. 

26  Tic  No.  14.         ^*  Whenever  any  person  interested  in  laoid  ander  the  proviaione  of 

^''^^"  ?*"**    ^'^  ^®'  Bhall  appear  to  the  Supreme  Court  to  be  a  trustee  within  the 

Supreme  Court      intent  and  meaning  of  the  Trustee  Acts  1862  and  185S  [a)  and  any  order 

to  be  registered,     gjj^  jjg  thereupon  made  by  the  Supreme  Court  or  Judge  thereof  and 

whenever  any  land  under  the  provisions  of  this  Act  or  any  estate  or 

interest  therein  shall  be  sold  under  any  direction  decree  or  order  of  the 

Supreme  Court  the  R^strar-Qeneral  od  being  served  with  an  office 

copy  of  such  direction  decree  or  order  shall  enter  in  the  register  book 

and  also  on  the  instrument  evidencing  title  to  the  said  land  estate  or 

interest  in  case  the  same  shall  be  produced  to  him  the  date  of  such 

direction  decree  or  order  and  the  day  and  hour  of  the  production  of  the 

same  respectively  and  unless  and  until  such  entry  shall  have  been  made 

DO  such  order  shall  have  any  effect  or  operation  in  transferring  or 

otherwise  yeBting(6)  the  said  land  nor  shall  any  sale  or  transfer  under  any 

such  direction  decree  or  order  be  valid  or  effectual 

But  after  such  entry  shall  havt  been  made  the  person  named  in  any 
order  of  the  court  as  the  person  in  whom  the  land  estate  or  interest 
therein  referred  to  is  to  vest  shall  be  deemed  to  be  the  registered  pro- 
prietor thereof  or  as  the  case  may  be  the  person  thereto  authorised  by 
any  such  direction  decree  or  order  shall  do  all  sneh  acts  and  execute  all 
such  instruments  as  under  the  provisions  of  this  Act  may  be  necessary 
to  transfer  the  said  land  estate  or  interest 

(a)  See  now  "  The  Tnutee*  and  Executon  Act  of  1807." 

(b)  Veiting.—Sie  notes  to  b.  44  ot  the  Act  ot  1877,  t){fVa. 
26  inc.,  No.  14. 

Action  may  be  84_  ■Whenever  any  person  entitled  to  or  interested  in  land  as  a  trustee 

brought  by 

person  claiming     would  be  entitled  under  the  last  preceding  clause  to  bring  or  defend  any 

i^ireat^uame    ^t'*''^  ^^  ejectment  in  his  own  name  for  recovering  the  possession  of 
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land  under  the  provisions  of  this  Act  every  such  person  shall  be  bound 
to  allow  his  name  to  be  used  aa  a  plaintiff  or  defendant  in  anch  action 
of  ejectment  by  any  benefioiary  or  person  claiming  an  estate  or  interest 
in  the  said  land 

Provided  nevertheless  that  every  snch  person  shall  be  entitled  to  TroBtm  to  be 
be  indemnified  in  like  manner  as  a  trustee  would  before  the  passing  of 
this  Act  have  been  entitled  to  be  indemnified  in  a  similar  case  of  his 
name  being  osed  in  any  such  action  or  proceeding  by  his  etttm  que  tnut 

46.  Whenever  the  Supreme  Court  shall  make  any  order  that  any  land  41  Tia„  No.  18. 
under  the  provisions  of  this  Act  or  any  estate  or  interest  therein  or  be'rBg'^iered! 
security  thereon  shall  vest  (a)  in  any  person  for  alt  the  estate  of  the 
registered  proprietor  of  such  land  estate  or  interest  or  security  the 
Beg;istrar-Generai  shall  on  production  of  sach  order  to  him  enter  the 
particolars  thereof  in  the  register  book  and  make  and  issue  all  such 
certificates  of  title  or  other  instruments  aa  may  be  necessary  to  give  full 
effect  to  such  order 

(a)  Shall  vett. — For  the  TarioaB  circametMieea  ander  which  the  Coart  wiU  make 
*  veHbig  oidai,  tee  w.  27  et  icq.  ol  "  Tht  Tnuteei  aiid  Exeaitori  Aet  of  1897." 

Where  ItJid  had  been  mortgaged  to  a  building  societj,  the  mortgage  had  been 
pud  off,  and  the  bnilding  societ;  had  ceased  to  eiiat,  and  no  trace  of  a  release 
could  be  toDud,  an  order  was  made  on  the  petition  of  the  mortgagor  vesting  in  him 
Iheicterest  of  the  moist;  in  the  mortgage.    InTtCain(li  Q.L.J.  9S,  Dig.  Col.  221). 

Whare  a  transfer  of  property  was  declared  void  as  against  a  trnslea  in  insoivenc;, 
ID  otder  was  made  for  the  cancellaUoQ  of  the  certificates  of  title  in  the  register  booh, 
the  entry  ot  the  vesting  order,  and  the  issoe  of  new  eertiSaates  of  title.  In  re 
Wiiiaih  (Q.L.II.  (Part  U.)  *7.  Dig.  Col.  332). 

When  the  vendee  of  land  from  the  sherifF  nnder  the  Beal  Property  Act  cannot 
prodDoe  the  oertiflcata  ol  title,  a  vesting  order  will  be  refnsad.  Chambtrt  v.  Bonar 
(1 3.C.B.  (Q.)  160,  Dig.  CoL  328), 

In  In  n  Srtman,  EsparU  Schaierer  (S  Q.Ii.J.  (N.C.)  98),  BrymaD  had  sold  the 
land  to  one  Sharp,  and  delivered  the  certificate  ol  title  without  exeoating  a  traoster. 
Sharp  had  conveyed  and  handed  over  the  oertiflcate  of  title,  bnt  had  not  eiecaled  a 
truster  in  the  presoribed  form  to  the  applicant.  Sfaarp  had  sabseqnently  died  in 
Jane,  1878,  and  Bryman  had  disappeared.  The  applicant  bad  remained  in 
poswBuoD  more  than  twenty  years,  and  in  1893  applied  for  a  vesting  order.  Beal 
i.  tefased  the  application,  and  intimated  his  opinion  that  the  Statute  of  Limitationi 
did  not  ma  agaiost  a  roistered  proprietor. 

Where,  In  a  final  order  for  fore«losnre,  trastees,  in  whom  the  land  ot  a  deceased 
mortgigor  was  vested  by  will,  were  ordered  to  convey  and  to  exeoote  all  ingtmrneots 
neeessaiy  tor  a  conveyance  ot  the  mortgaged  land  to  the  mortgagees,  and  stated  In 
writing  their  refasal  to  convey  on  the  gronnd  that  tliey  were  not  registered 
proprietors,  and  were  unable  throagh  want  of  fnnds  to  enter  np  transmission,  sn 
ndsr  wBs  made  vesting  the  lands,  the  subject  of  the  mortgage,  in  the  petitioners, 
the  mortgagees.  Tfta  ScottUh  Widotm'  Fund  and  Life  Auuranee  SoeUty  v. 
WcDoBjaii  (8  Q.L.J.  (N.C.)  63J.  S«  also  nole  (/)  to  8. 60  »Kpra,  and  the  cases  there 
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lot  appointment  of »  new  trnitee  and  »  vegting  order  vesting  land  In  Urn  aal  a 
■arriving  exacutor,  see  In  n  PhUptM  (4  T.L.B.  (Eq.)  20). 

A  TSating  order  will  ba  made  againat  eonatraotiie  trtuteM  reguterad  at  proprietoii 
ot  land  ander  tbs  Act.  A  oontiact  for  sale  of  certun  lands  nnder  the  Act  «m 
«iecnted  in  IBTS,  bat  never  regiBtered.  Borne  of  the  vendoia  had  died  unce  wilh- 
oat  leaving  repiesentatives  in  the  colony.  Upon  a  petition  bjr  the  pnrehaset,  th« 
Court,  being  Batiafied  that  the  contract  waa  eiecated,  declared  vendors  tnutew 
within  the  meaning  of  the  Act  ot  their  respective  aharea,  and  made  a  vesting  order 
in  favour  of  the  purohaaer.  In  rt  Vaugkan  (U  N.S.W.L.B,  (Eq.)  168,  Dig. 
Col.  328). 

25  Vic,  Ko.  li.  [86.  This  ttetion  dealt  irit/i  the  ajUhentication  of  trantmiuion  of  land, 

or  any  ettaU  or  interat  in  land,  by  death.     It  hat  been  repealed  by  ths  Act 
ofl6TI,t.  i(gupra,p.  6).] 


2S  Tic.,  Ko.  14 
Tranamission  b; 
inulvencj. 
Certified  cop?  of 
appointment  ot 
oRicial  aaaignee 
and  elected 
assignee  to  be 
deposited  with 
Begistrar- 
Qeneral. 


Upon  entry  of 

appointment 
official  assignee 
and  elected 


Ingolvenoy  of 
truiteea  not  to 

benefidarlea. 


Tbanbkibsion  bt  Inboltbnot. 
86.  Whenever  each  (a)  tratiBmisBioa  eliall  take  place  by  virtue  of  the 
insolTency  of  a  registered  proprietor  an  office  copy  or  other  duly  certified 
copy  of  the  appointment  (b)  of  the  official  aseignee  (c)  of  the  insolvent 
estate  or  of  the  appointment  of  anch  official  assignee  and  of  an  elected 
aaaignee  aa  the  case  may  be  or  such  other  sufficient  evidence  of  such 
appointment  or  appointments  aa  he  may  require  shall  be  left  with  the 
Registrar- General  and  he  shall  thereapon  enter  a  memorandum  of  the 
particulars  of  auch  appointment  in  the  register  book 

and  upon  such  entry  being  made  it  shall  be  lawful  for  auoh  official 
assignee  or  official  or  elected  assignees  to  transfer  to  any  purohasei  or 
other  person  the  land  estate  or  interest  so  transmitted  as  aforesaid  and 
every  memorandum  of  transfer  or  other  instrument  for  that  purpose 
executed  by  such  official  asaignee  or  such  official  and  elected  assignees 
in  accordance  with  the  provisions  of  this  Act  shall  have  the  Bome 
validity  and  effect  as  a  like  instrument  would  have  had  if  executed  by 
the  regiatered  proprietor  before  hia  insolvency 

Provided  always  that  nothing  herein  contained  shall  alter  or  vary 
the  position  of  the  official  assignee  or  official  and  elected  assignees  of 
an  insolvent  trustee  of  any  land  as  between  anch  official  assignee  er 
official  and  elected  aaaignee  and  any  person  who  may  be  beneficially 
interested  {d)  in  any  land  of  which  such  insolvent  trustee  is  the 
registered  proprietor  but  the  rights  of  such  persons  (if  any)  as  between 
them  and  such  official  assignee  or  official  and  elected  assignees  in 
respect  of  such  land  shall  remain  entirely  unaffected  notwithstanding 
the  insolvency  of  the  registered  proprietor  of  the  said  land  and  the  said 
insolvent  shall  transfer  the  said  land  to  the  persons  beneficially  inter- 
ested therein  and  shall  do  and  execute  all  acts  which  may  be  necessary 
for  nominating  a  nev  trustee  {e)  or  new  tmsteeB  of  the  said  land  and 
carrying  into  effect  any  trusts  affecting  the  sud  land  at  the  date  of  his 
insolvency 

Digitized  bvGoO^^IC 


THE  "BEAL  PROPERTY  ACTS"   OF  QUEENSLAND. 

(N3.— The  oases  od  losolTency  are  collected  iu  the  Digeit  under  the  title 
■'  Bliebdttci.  ") 

(a|  Such  trttiajnittion. — The  meaDing  is  Tendered  obuiiire  by  reason  of  the  mpeid 
of  tbe  praceding  seetiou,  to  be  found  at  p.  1171  ot  Pring'a  Statutes,  to  which  relet- 
GDce  i$ made  by  the  word" BQch."  Tte  reader  may  omit  this  word  without  alter- 
iii|!  the  meaning. 

(()  Appointment. — WhenereF  a  debtor  Is  adjudicated  InBolvent,  or  becomes  a 
liiiuidating  debtor  under  "  Tht  Iniolvency  Act  of  1874,"  aad  a  trustee  1b  appointed 
bjibflCourt  orby  the  oredilors  reBpeotiysly,  the  trustee  may  prove  his  appointmeut 
b;  producing  a  copy  ot  the  certiGoate  of  appointment  [ite  the  Act,  ss.  94.  202  (6}] 
to  the  Registrar  of  Titles,  who  thereupon  enters  a  memorandum  ol  the  appointment 
in  the  register  book,  with  a  note  of  the  time  when  the  certificate  was  prodaoed  at 
his  office,  and  upon  saoh  entry  being  made  tbe  estate  ol  the  registered  proprietor  is 
deemed  to  be  transmitted  to  the  tniBtee. 

Where  the  iuBolvent  is  proprietor  of  a  leasehold,  and  the  trustee  ol  the  Insohent 
Jisckims  the  lease  as  being  onerons,  the  Begietrar  makes  a  memorandnm  to  that 
de:t  on  the  lease  and  on  the  register,  and  tbe  interest  ol  the  lessee  thereupon 
rtre^ts  Id  the  lesBor.  (See  u.  S4-E5  of  tbe  Principal  Act,  lupra,  p.  77,  and  s.  130 
el  ■■  Tht  Iiuolreney  Act  o/  1B71.") 

Where  a  registered  proprietor  of  land  In  Queensland  is  adjudicated  imsolTent 
outside  ot  Queensland  his  status  remains  unaffected.  Thas,  in  Ex  parte  BettU 
111  N.Z.L.R.  129),  it  was  held  that  a  tranamissioa  of  land  in  New  Zealand  under  a 
Tictorlao  Insolvency  is  not  a  registrable  Instrument.  Cf.  Harni  v.  Buttelt,  3 
S-C.R.  (Q.)  17;  Waite  t.  Bingley,  21  Ch.D.  671.  In  accordance  with  the 
principles  of  International  Law  the  inaolvenoy  must  first  be  extended  to  the  oonntrj 
iairbich  the  land  is  situated.  Bat  there  is  an  exception  to  this  rule  in  favour  of 
in  English  bankruptcy,  which  carries  all  tbe  real  property  ot  tbe  bankrupt  in  any 
pirl  ot  the  British  dominions.  Westlake's  Private  International  Law,  Srd  Ed.,  e. 
137;  46  and  47  Vic,  c.  62,  sa.  44,  ISS. 

Betore  transmiasion  to  the  trustee  in  insolvency  Is  registered  he  cannot  maintain 
EJKtment  against  the  insolvent,  this  case  not  being  included  in  s.  123.  See 
Kea)  V.  Doody  [5  3.A.L.R.  132). 

Tbe  goods  of  tbe  mortgagor  npon  the  mortgaged  land  are  not  liable  to  distress  at 
the  bands  of  (he  mortgagee  under  the  statutory  power  ol  distrsss  after  the  insol- 
t«ncy  ol  the  mortgagor  until  transmiasion  ban  been  entered  op  by  the  trustee,  for 
DUtil  that  ia  done  he  is  not  In  the  position  of  the  mortgagor  in  possession.  Jn  rt 
Roll  and  Idetfeil  (N.Z.L.B.  5  S.C.  S22).  Where  the  trustee,  having  lodged  a 
Mteat  against  dealings,  mokes  an  application  for  transmission,  the  Registrar  should 
ignore  a  transfer  lodged  by  the  Insolvent  proprietor  prior  to  tbe  lodgment  ot  the 
ippUeation  tor  transmiaaion,  but  during  the  pendency  ot  the  caveat.  See  In  re 
Prtlmotur  (16  V.L.B.  798).  a  decision  under  the  Victorian  Act.  Where  tbe  trustee, 
stier  transmission  to  him  has  been  entered  np,  himself  becomes  insolvent,  and  sells  the 
IidJ  to  a  purchaser  who  has  no  notice  of  his  insolvency,  the  purchaser  aognires  a 
ItMd  title.     Corbeti  v.  SuUivan  (19  A.L.T.  177,  Dig.  Col.  U). 

In  the  case  of  a  volantary  settlement  the  Begistiar  is  not  entitled  to  notify  on  the 
certificate  of  title  that  the  tranafer  is  made  subject  to  the  provisions  of  the  Insol- 
wncjAot.  Ex  parte  Cameron  (15  N.S.W.L.B.  (L.)  139),  Croa  v.  Campbell  {10 
y.L.B.  (Eq.)lB6.) 

Where  a  transfer  of  property  was  declared  void  as  against  a  trustee  in  inBolvency, 
an  order  was  made  to  vest  the  lands  in  the  trustee.  In  re  Wildaih  and  Hutchinion, 
Ei paru  MuHn  1  q.L.S.  (Part  U.)  47.      And  cl.  s.  124,  in/ra. 

Ai  to  the  effect  ot  dealings  with  laud  under  a  power  o{  attorney  where  the  donor 
dI  tbe  power  is  insolvent,  tee  g.  107  (iii.) 
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(c)  Official  Aitignee. — The  ofBce  ot  official  u»gttee  was  abolished  b;  s.  222  of 
"  The  ln$0lveney  Act  of  1S7*."  "  The  Intolvmey  Act  of  18M"  wm  repettled  bj 
the  Act  ot  1874,  aod  the  Act  of  1804  repealed  the  Act  5  Tie.,  No.  17,  which  ms  in 
force  in  1661.  Pring'^  Statutes,  pp.  6S6  et  ttq.  As  to  the  appointment  o[  the 
official  trastee  and  the  areditora'  tmatee  under  the  Act  of  1874,  tee  es.  S3  et  $tq.  ol 
that  Act. 

(d)  BeiuJieiaZly  inttreittd. — When  a  trastee  of  and  becomes  insolvent  the  Iwidg 
are  not  transmissible  to  his  trustee  in  insotrencf,  but  the  Insoirent  ma;  be  called 
upon  b;  the  benaficiaiiea  to  transfer  the  trust  lands  to  them,  See  as.  81-87  of 
"  The  Ituolventy  Act  of  1874." 

(«)  Ne\B  truJt««.^Theappointmentof  newtniateesiiQawiegalated  bjea.  SSttttq. 
of'TluTrutteeiandExecHtortAetofimi,"  which  repeaU  b.  301  o(  ••  The  /tuot 
vency  Act  o/ 1874." 

41  Tic,  No.  18.  84.  Whenever  trasBmission  shaJI  tike  place  by  reason  of  an  adjndi- 

'^'^™5''*'°  ^  cation  of  insolvency  on  which  a  transmission  has  been  entered  under 

adjudication  ot  the  eighty-sixth  section  of  the  Principal  Act  being  annulled  (a)  an  ofQca 

'  ■   '       ■■  copy  or  other  duly  certified  copy  of  the  order  annulling  the  adjudi- 


iQoUed. 


Mj 


25  Tic,  No.  14. 
Marriage  ot 

proprietor  to  be 
cerUBed  to 
Uagistrar- 
Qeneral  b; 
declaraUon. 


Partlcn)an  to  \ 

register  book. 


Instraments  to 
be  registered 
giting  effect  to 
dealings  in  land 
bj  married 


cation  shall  be  left  with  the  Registrar- General  and  he  shall  thereupon 
enter  a  memorandum  of  the  particulars  of  auch  order  in  the  register 
book  against  any  property  undisposed  of  under  the  previous  entry 

and  upon  such  entry  being  made  the  person  named  in  that  behalf 
in  the  order  annulling  the  adjudication  or  if  no  person  be  bo  named 
then  the  person  who  was  adjudged  insolvent  shall  be  deemed  to  be  the 
proprietor  of  the  property  so  undisposed  of 

(a)  Annulled. — Ab  to  ann  nil  ing  ad  judication,  tse  s.  122  of  "  The  Ituolveticy  Act 
of  1874."  For  instances  in  wbleh  adjudications  have  been  annulled,  see  la  r< 
Htttchiitionand  Perkim  (2  8.O.R.  (Q.)  1),  In  re  Corey  (1  Q.L.J.  69),  In  re  HarptT 
(4  Q  L.J.  103). 

TsAMSinssioN  BY  Mabbiaoe. 
(See  eaaes  eoUeeted  in  th4  Dtgeet  andar  Ifce  tUlt  "  HosBiuri  lud  Wira,") 
87.  Upon  the  marriage  of  a  female  registered  proprietor  the  Regis- 
trar-General on  production  of  the  register  of  such  marriage  (o)  or  other 
BufBcient  evidence  of  the  celebration  thereof  accompanied  by  a  declara- 
tion to  be  made  of  the  identity  of  the  woman  named  in  the  register 
book  with  the  person  named  in  such  register  of  marriage  shall  enter  on 
the  register  book  a  memorandum  of  the  day  and  hour  of  the  production 
to  him  of  the  register  or  other  evidence  of  such  marriage  and  of  the 
particulars  certified  to  him  by  such  declaration  and  shall  when  required 
by  such  female  proprietor  or  other  person  claiming  through  her  [b) 
register  any  instrument  purporting  to  transfer  or  otherwise  affect  her 
land  estate  or  interest  in  accordance  with  the  provisions  of  this  Act 

Provided  (c)  that  every  such  instrument  shall  in  all  cases  when  the 
same  is  by  law  required  to  be  acknowledged  (</)  by  such  married  woman 
for  the  purpose  of  transferring  the  said  land  estate  or  interest  be  duly 
acknowledged  by  snch  married  woman  in  the  manner  hereinafter  («) 
provided  previously  to  the  same  being  n 
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Caie&t  OD  beh&U  of  married  woman  ma;  be  entered  b;  the  Registrar  (s.  11  (6)  of 
Act  of  1861}.  CanMnt  of  haaband  on  application  b;  married  womwi  to  bring  land 
ondei  tbe  Act  (a.  16).  Ceitifioate  of  title  is«ned  in  the  name  ol  a  married  woman, 
does  not  affect  the  hnsband'a  povers  (a.  30),  and  niDst  atate  the  nattire  of  an;  dis- 
(bilil;  {s.  33].  A  husband  may  transfer  to  hia  wife,  and  a  wife  to  her  hnsband 
directly  (a.  BS).  Astoocknowtedgmentbymarried  woman  (s.  112),  Acknowledgment 
lendera  proof  of  execution  unnecessary  (a.  116).  Liability  ot  hoBband  on  wife's 
powers  and  covanauts  (s.  113).  Consent  ot  hasband  to  wife's  mortgage  (s.  39, 
Alt  ot  18TT.  titpra,  p.  96). 

[a)  Rtgitter  ofiuch  marriage See  Regiitration  of  Birth*,  Marriagit,  andDiathi 

Act  0/ 1865  (19  Vic,  No.  31),  P.  &  W.  p.  3220. 

(6)  Penam  claiming  through  her — e.g.  (apart  tiom  "Tht  Married  Women'i  Property 
Act")  her  hneband, 

(()  Provided.— ThXt  proviso  is  impliedly  repealed  by  "  The  Married  Wtmen'i 
Pruperty  Act,  1690,"  as  to  landa  subject  to  that  Act. 

By  s.  8  of  that  Act,  all  "  inveatments  "  standing  on  1st  January,  1891,  in  the  sole 
luune  ot  a  married  woman  are  deemed,  nnlesa  and  tmtil  the  contrary  is  shown,  to 
be  ihe  separate  property  of  the  married  woman.  See  QiueiuUaid  Trutteei  t.  Regit- 
lnira/Tif:u(5Q,L.J.46). 

Bf  s.  9,  all  "  investments  "  registered  in  tbe  sole  name  ot  a  married  woman,  on 
or  after  that  date,  are  also  deemed  her  separate  property. 

B;  a.  10,  to  "  inTBatments "  standing  or  registered  in  the  joint  namea  of  a 
muded  woman  and  any  persons  or  person  other  than  her  husband  are  to  be  applied 
the  aboTe  enactments  so  tar  as  concerns  the  estate  of  the  married  woman. 

By  B.  11,  the  husband  need  not  join  in  any  transfer  o(  or  other  dealing  with  any 
"  investment "  whiab  stands  in  the  sole  name  of  a  married  woman,  ot  in  the  name 
0t  a  married  woman  jointly  with  any  persona  or  person  other  than  her  hosband, 
■lietber  tor  her  own  benefit  or  as  a  tiuatee.  i^c. 

By  B.  24,  " Investment"  Ib  expressly  mads  to  Inolade  lands  under  the  Beal 
Pioperty  Acts,  or  any  estate  or  interest  therein,  &a. 

Stale  of  the  law  prior  to  1891.  —This  section  did  not  alter  the  common  law  with 
legard  to  tbe  estate  ot  the  husband  in  bis  wife's  land  (and  lee  note  (c)  to  s.  90, 
npa,  p.  37).  A  certificate  of  title  isaued  in  the  name  ol  the  wife  did  not  in  itself  give 
her  the  land  for  her  separate  nse.  Burke  v.  Fox  (B.C.B.  19th  Sept.,  18S8.  Dig.  Col. 
117),  Tenancy  by  the  curtesy  was  abolished  by  "  Tht  Intettacy  Act  of  1877," 
s.  38 ;  but  the  hnahand  had  a  freehold  estate  during  their  joint  lives.  In  re  McLeod 
(1  S.CJt.  (Q.)  173),  QHmUh  v.  Scott,  Datcion,  tt:  Steaart  (4  Q.L.J.  57). 

(ft)  Jcjtnowlnfif^d,— Acknowledgement  was  necessary  before  1891  in  all  caaea  where 
the  land  to  be  dealt  with  was  not  held  by  the  married  woman  to  her  separate  nae. 

It  was  apparently  thonght  necessary,  notwithstanding  the  existence  ot  this  sec- 
tiou,  to  confer  npou  a  married  woman  special  power  to  make  a  will  of  lands 
(whether  nnder  the  Acts  or  not)  of  whlcb  she  was  "seized  in  her  own  right."  5m 
1  33  ot  "  The  InUttacj/  Act  of  1877."  She  had  always  the  power  of  making  a 
will  of  lands  oE  which  she  waa  aeiaed  to  her  separate  nse  without  restraint 
OD  anticipation.  See  Taylor  v.  Mead  (S4  L.J.  Ch.  203),  and  see  In  re 
Triganka  (10  Y.L.B.  (I.  P.  4  M.)  89)— a  case  under  the  Victorian  "Transfer 
of  Land  StalMe,"  where  the  land  was  transferred  to  the  married  woman  with  her 
hmbsad's  consent,  and  paid  tor  ont  of  her  separate  estate.  It  was  held  that  it  waa 
her  Bepaiale  property.    As  to  transmission  by  will  generally,  ne  es.  68.  89,  infra. 

Where  land  was,  by  a  nomination  of  trustees,  vested  in  trustees  In  trnst  for  a 
toman  aboat  to  be  married,  bat  the  instrument  was  never  roistered,  it  was  held 
that  it  did  not  give  her  power  to  devise  tbe  lands  by  wilt.  In  re  Ward,  Eat  parti 
Gr«I  (t  HaU(3  8.C.B.  (Q.)  74). 
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Where,  upon  a.  Toottgnge  bj  n  married  woman,  no  acknovledgmant  was  made, 
and  the  ingbrament  was  oonaequently  (bafore  "  Tfte  Married  Women'*  Property 
det")  iDeffectnal  to  give  a  mortage  to  tbe  person  iioUng  as  mortgagee,  an 
action  might  nevertheleas  b«  maintained  against  the  married  woman  on  the 
covenant  to  pay  the  debt.  TrewheUa  v.  WiUUon)  4  V.L.H.  (L.)  122).  Quart, 
whether  thii  is  reooncilable  with  the  deciaion  in  Onmith't  cote  (1  (j.L.J.  57). 
In  that  ease,  Oiimiah  (in  1699)  trauelerred  the  land  in  question  to  his  intended 
wife  three  dajs  before  the  marriage,  and  the  certifloate  o(  title  was  issued  in  her 
muden  name.  In  the  following  month,  Soott,  Dawson  &  Stewart,  who  were 
oreditors  ol  Orimish,  obtained  posseasion  of  the  eerti&eate  of  title,  and  the  wile 
signed  a  letter  (onaoknowledged)  afaarglng  her  land  with  the  debt.  Orimish  subsc- 
quentl;  was  adjudicated  insolvent,  and  the  firm  proved  on  his  estate  as  ansecured 
creditors.  It  was  kild  that  her  estate  was  not  charged  beoanse  the  letter  was  un- 
acknowledged ;  and  his  life  estate  was  not  aSeated.  because  it  was  nerer  intended 
to  be  bound ;  and  that  the  oertiacate  of  title  mart  be  delivered  np  b;  the  ereditars. 

Under  s.  16S  of  the  New  Zealand  "  Land  Trantfer  Att  of  1886,"  which  enacts 
"  That  a  married  woman  shall  for  the  purpose  of  any  dealing  b;  her  under  this 
Act  be  deemed  a  feme  lole,"  it  was  htid  that  it  is  not  necessary  to  procure  the 
ooneent  of  the  husband  when  land  is  being  transferred  by  a  married  woman  to  a 
pnrobasec.     In  rt  PykeU  (N.Z.L.B.  6  S.C.  443). 

Where  land  under  the  Victorian  Act  was  conveyed  to  a  married  woman  with  het 
hnsband's  consent,  prior  to  the  passing  of  "  The  Jkforried  Women'l  Property  Act," 
and  paid  for  oat  of  her  separate  estate,  it  was  held  that  as  to  the  land  she  had  a 
disposing  power  by  will.    In  re  Tregurtha  (10  T.L.B.  (I.  P.  £  M.)  89). 

(e)  SereinafUr.—Stt  a.  112,  infra. 

Tb&nbuission  bt  De&tb. 
(See  eaiee  eollteted  under  tlitt  head  in  the  Digett,  Cole.  209  tt  leq.) 
88.  Whenever  any  mortgage  (a)  encnmbraQce  or  lease  shall  be 
Transmission  trsuBmitted  in  coneequeace  of  the  death  of  the  registered  proprietor 
will  and  probate  thereof  probate  or  an  office  copy  of  the  will  (fc)  of  the  deceased  pro- 
administration  prietor  or  letters  of  administration  in  case  ho  shall  have  died  intestate 
to  be  produced  ^^^  ^  produced  and  left  with  the  Eegiatrar-General  for  the  purpose 
Particulars  to  be  of  being  recorded  in  the  register  book  and  the  Registrar -General  shall 
registered  enter  in  the  register  book  the  date  of  the  will  and  of  the  probate  or  as 

the  case  may  be  the  date  of  the  grant  of  the  letters  of  administration 
and  the  day  and  hour  of  the  production  (c)  to  him  of  such  will  and 
probate  or  letters  of  administration  and  the  names  of  the  executors  or 
administrators  and  whenever  the  same  can  he  ascertained  the  date  of 
the  death  of  such  proprietor  together  with  such  other  particulars  as 
he  shall  deem  necessary  and  upon  such  entry  being  made  such  execu- 
tors or  administrators  shall  be  deemed  to  be  registered  proprietors  (d) 
of  such  mortgage  encumbrance  or  lease 

(a)  Mortgage. — Mortgages  are  included  in  the  some  category  as  encumbrances 
and  leases,  becanae  a  mortgage  of  land  under  the  Act  gives  only  a  personal,  and  not 
a  real,  inteieet  to  the  mortgagee.  The  legal  estate  remains  vested  in  the  mortgagor. 
Sit  a.  60  of  the  Principal  Act,  tupra,  p.  86. 

The  provisions  of  this  section,  which  deals  with  the  transmission  of  personal 
interests  in  real  estate,  snbject  to  the  Acts,  should  be  compared  with  those  of  the 
loUowing  section  {a.  B9),  which  deals  with  the  transmiasioD  ot  nal  satate,  properly 
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w  c&ll«d— I.E.,  estate!  of  freehold.  Set  the  notes  to  that  aeotioD.  It  will  be 
oburred  Ih&t  there  la  no  special  provieioD  for  lodging  caveats  under  the  preeent 
MCtioD.  It  is  not  the  dnt;  of  the  Begistiw  to  insert  advartigements  inviting  caveats, 
IS  ocdsr  B.  89 ;  bnt  an  inteoding  caveator  mnet  relj  solely  on  his  own  diligence,  oe 
\a  the  ease  vith  a  caveator  against  dealings  under  ss.  98  et  teq. 

It  hsB  been  held  that  a  selection  ander  the  Crovm  Lands  Acta  is  personaltj,  even 
ttlei  B  deed  of  grant  ot  the  freehold  has  been  issued.  In  n  Seegart  (3  Q.L.J.  107). 
Bat  this  case  is  probably  not  correctl;  reported.  Bright  y.  Attomty-Qintral  therein 
quoted  certainly  did  not  deoide  the  proposition  as  stated.  See  the  report  of  that 
MM  (4  a.O.B.  30). 

{b)  ProbaU  or  an  office  copy  of  the  mil. — See  the  general  note,  tub.  b.  89,  itifrti. 

(c)  Produetion. — The  time  ot  prodnotion  is  material,  for  it  dxes  the  commenca- 
neat  of  the  estate  of  the  personal  representative.  See  the  epeoifie  enaotment  to 
that  effect  in  se.  12,  14  and  15  ot  the  Act  ot  1677,  whloh  aeenu  to  have  been  anti- 
cipated, in  respect  ot  the  transmisBion  of  personal  interests,  by  the  present  section. 

(J)  Begiiterei  proprielori. — Bat  tet  the  proviso  to  a.  89,  infra  (preserving  the 
lightt  of  benefioiariee),  which  applies  equally  to  the  present  seotion. 

89.  It  ehftll  be  lawful  for  the  heir-at-Uvr  (a)  or  devisee  or  other  25  vic   No.  14, 

person  (6)  interested  in  the  land  of  a.  deceased  proprietor  or  for  the  Heir-at-lav?  or 

Curator  of  Intestate  Estates  (c)  in  any  case  in  which  hy  virtue  of  any  apply  to  Jndge  of 

law  in  force  in  the  said  Colony  he  may  be  authorised  to  take  the  JJ'o'art'w^der 

charge  or  management  of  the  real  or  personal  estate  of  a  deceased  the  Begistrar- 

,,.,,.  ,.,.      .  ,  ,  Generu  toisBne 

person  at  any  time  by  motion  or  petition  in  a  summaij  way  to  apply  certificate  ot 

to  the  Supreme  Court  or  a  Judge  (d)  thereof  to  make  an  order  for  the  *"*''  ***  ''''"■ 
Begisttar- General  to  register  such  heir-at-law  curator  devisee  or  other 
person  (6)  as  the  proprietor  of  such  land  or  to  register  the  Curator  of 
Intestate  Estates  as  the  proprietor  of  any  mortgage  encumbrance  or 
leue  {e)  in  place  ot  such  deceased  proprietor 

and  the  Supreme  Court  or  a  Judge  thereof  shall  make  such  order 
therein  as  may  seem  proper  and  may  thereby  direct  any  caveat  {/)  to 
be  entered  for  the  protection  of  the  interests  of  such  other  persons  if 
uy  as  may  be  interested  in  such  land  estate  or  interest  and  may  direct 
Rdvertisements  (^)  to  be  made  and  notices  served  in  such  manner  as  to 
such  coDit  may  seem  fit  and  may  also  direct  the  costs  of  such  applica- 
tion to  be  borne  and  paid  out  of  the  estate  of  the  said  deceased  pro- 
prietor or  by  such  other  person  or  in  such  other  manner  aa  the  Court 
may  think  just  and  such  order  shall  be  left  with  the  Registrar -General 
who  shall  enter  the  particulars  thereof  in  the  register  book  and  shall 
forthwith  give  effect  to  the  said  order  by  complying  with  the  directions 
therein  contained  and  upon  such  entry  being  made  the  person  named 
ia  the  said  order  shall  be  deemed  to  be  the  registered  proprietor  of  snoh 
land  estate  or  interest 

Provided  (k)  always  that  the  person  registered  consequent  upon 
soch  order  or  any  executor  or  administrator  when  registered  in  respect 
of  any  mortgage  encumbrance  or  lease  shall  hold  such  land  estate  or 
ioterest  in  tmsi  (t)  for  the  persons  and  purposes  to  which  it  is  applic- 
able by  law  bnt  for  the  purposes  of  any  dealings  with  such  land  estate     _. 
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or  interest  andei  the  proyidona  of  this  Act  he  shall  be  deemed  to  be 
absolute  proprietor  thereof 

82.  The  heir-&t-law(a)deviBee(ft)teniuit  b;  the  curtesy  or  dower (i) or 
other  person  claiming  to  be  entitled  to  any  estate  or  interest  in  land  (m) 
of  a  deceased  proprietor  may  make  application  in  writing  to  the  Eegifi- 
tr&r-General  (n)  to  be  registered  as  proprietor  of  such  estate  or  interest 
and  eball  deposit  with  him  the  certificate  of  the  death  the  will  or  an 
ofBce  copy  or  probate  (o)  of  the  will  of  the  deceased  proprietor  or  any 
settlement  under  which  such  applicant  claims  or  in  the  case  of  intestacy 
such  evidence  of  heirship  (a)  as  he  may  be  enabled  to  produce  and  such 
application  shall  state  the  estate  or  interest  in  such  land  claimed  by 
him  and  the  nature  of  every  estate  or  interest  held  by  other  persons  at 
law  or  in  equity  in  such  land  within  the  applicant's  knowledge  and 
that  he  verily  believes  himself  to  be  eotitled  to  the  estate  or  interest 
iu  such  land  in  respect  of  which  be  applies  to  be  registered  and  the 
statement  made  in  such  application  shall  be  verified  by  the  oath  or 
statutory  declaration  (p)  of  such  applicant 

Provided  always  that  the  applicant  shall  surrender  the  existing 
grant  or  certificate  or  other  instrument  of  title  of  the  land  in  respect  to 
which  he  claims  to  be  registered  prior  to  his  being  entered  in  the 
register  book  as  hereinafter  mentioned  unless  the  production  of  snch 
grant  or  certificate  or  other  instrument  of  title  be  duly  dispensed  (q) 
with. 

41  Vic    Ko  la         ^^'  ^^^  several  provisions  (r)  of  the  Principal  Act  respecting  appli- 

PtoTisioDi  of         cations  to  bring  land  under  the  provisions  thereof  shall  so  far  as  the 

Principal  Act  m 

to  bringing  luid     same  are  applicable  extend  and  apply  to  all  applications  made  under 

"SJ,SS"    the  l»tp«»,amg  Motion 
Jot  transmiSBion. 

TTantmtti%on  by  (UtUh-~Gtna^  note. 

No  form  la  prescribed  b;  the  Act  for  the  eattj  ot  trftnsmiaaion.  Prior  to  tbe 
paaaiDg  of  the  Act  ol  1877  applioations  relating  to  realty  proper  were  made  to  tha 
Coart,  but  now,  nnder  s.  SS,  the  application  is  made  to  the  Kegiitrai  ot  Titles.  The 
application  takes  the  form  of  a  request  in  writing,  wbiofa  prays  that  the  intereet 
may  be  tmnamitted  to  the  applioant,  and  must  state  in  what  capacity  the  traos- 
mittee  applies.  The  request,  which  may  be  signed  by  the  applicant  or  hia  solicitor, 
is  ordinarily  endorsed  upon  a  declomtion  made  by  the  applicant  or  some  peijun 
cognizant  of  the  facts — e.g.,  his  attomey-nnder-power  in  some  cases — setting  out  Che 
fact  of  the  death  uid  the  making  ol  the  grant  of  probate,  and  the  teima  of  the  will, 
or  the  intestacy  (as  tbe  case  may  be),  the  land  to  be  conveyed,  its  value,  and  the 
adverse  interests  (if  any)  affecting  it.  Tbe  request,  the  declaration,  the  original  grant 
from  the  Court  (but  see  tn/ra),  and  a  verified  copy  must  be  lodged  at  the  BesJ  Property 
office,  and,  io  the  case  of  deaths  since  the  passing  of  "  The  Saeceiiion DiUia  Act  of 
lB92,"maBt(if  11  is  desired  that  the  will  should  be  isBtied  dear  of  all  eacumbrancefi)  bt 
accompanied  by  a  certificate  in  Form  K  ol  the  fiegnlations  under  that  Act,  that 
anccession  duty  has  been  paid  in  respect  of  the  realty.  ^The  application  is  then 
advertised  as  directed  by  the  Registrar,  and,  at  the  expiration  of  tbe  time  limited 
for  the  lodgment  of  caveats,  re^ster«d,  and  the  endorsed  title  and  original  probate 
rotarned  to  the  applicant.    Where  peisOoalty  only  is  transmitted,  noebarge  is  made 
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e  Fund,  and  the  alaim  ia  not  ftdvertiBed,  tbe  intending  caveator 
not  being  ulegaarded  in  any  wa;  with  respect  to  personalty.  Where  mora  than 
0116  tiADBmluion  U  entered,  the  declaration  in  snpport  thereof  may  ha  shortened 
by  a  reference  to  the  declaration  nsed  on  the  earlier  application,  and  tKe  original 
probale  need  not  be  again  prodaeed.  Forma  of  declaration,  reqaests,  etc.,  appear 
in  the  Appendix.  The  teen  pajable  are :— Stamping  request,  2a.  6d. ;  advertiaing, 
£1 ;  Aesmance  Fond,  0^  in  the  £  on  tbe  valae  of  the  land ;  lodging  deeda  for 
registration,  7b.  6d.  fint  deed  ;  Ga.  every  other  deed. 
Aa  to  the  payment  to  the  AMOrancs  Fund,  tte  a.   41,  tupro,  p.  45  and  notea 

Is  haa  been  held  under  a.  177  of  the  New  Zealand  Act  of  18S5,  that  the  valne  of 
tbe  estate  or  interest  on  which  assurance  charges  were  leviable  trat  the  valae  ot 
each  eitate  or  interest  to  the  transmitter,  and  not  tbe  valne  of  sneb  estate  or  inter- 
«rt  tree  from  enonmbrances.  in  re  the  aiil  of  Loft  (6  N.ZX.R.  SSO) ;  bat  thia 
Kction  has  been  modified  by  B,  11  ot  the  Amendment  Aet  of  IB39,  which  repeals 
altogether  the  provision  aa  to  payment  of  the  asauranoe  tand  on  tranuniasion  of 
treeholda. 

With  regard  to  the  procedare  neoesaary  tor  the  entry  of  tiannnlsaioD  under  vrllla 
deatiDg  with  really  only,  the  following  may  be  oaefu! :— Prior  to  the  poesing  ot 
-'  The  SitceeMnon  Dutiii  Act  of  1866"  the  Baal  Property  office  did  not  require  a  will 
to  be  proved  before  the  entry  coald  be  teoorded,  bat  accepted  the  will  and  a  eertlG- 
ole  ot  death  duly  verified  by  declaration.  By  a.  37  ot  that  Act  it  was  provided 
that  "  No  real  or  personal  property  whatsoever  in  Qaeenaland  ot  any  person  who 
dies  after  the  passing  ot  this  Act  shall  veat  or  be  deemed  to  have  vested  beneficially 
ia  any  person  under  any  will  or  upon  intestacy  until  probate  ot  the  will  or  adminie- 
tration  ot  the  goods  or  land  has  been  granted  in  Queensland  or  an  order  to  ad- 
micisler  the  goods  or  land  baa  been  granted  to  the  Curator,"  and  consequently 
tbe  praotioe  was  adopted  in  tbe  Beal  Property  office  ol  only  entering  transmission 
gpon  the  production  ot  the  grant  from  the  Supreme  Court.  "  The  ProbaU  and 
Svccfttion  Dutia  of  1S92,"  which  repealed  the  Act  of  1886,  did  not  re-enaot 
the  provisions  ot  s.  27  ot  that  Act,  and  consequently,  since  tbe  date  ol  ila 
coming  into  operation,  tranamisaion  may  be  entered  witfaoat  proving  tbe  will,  and 
ths  privilege  granted  by  s.  BS  oi  relying  apon  the  will  and  tbe  certificate  ot  death 
hia  been  revived.  The  practical  result  ia  that  where  a  will  deals  with  realty  only 
it  is  not  neceSEary  to  prove  the  will  nnless  the  deceased  died  between  tbe  29th 
Beplember,  1SS6,  and  7th  September,  1602,  tbe  period  during  which  ■'  The  Suceet- 
HoR  Dutiee  Act  of  18BG  "  was  operative.  Aa  to  the  law  in  New  Zealand,  see  In  re 
POenen  (9  N.Z.L.B.  538),  Saundert  v.  Cabct  (ti.ZJL.R.  i  C.A.  19). 

Where  a  tronamiision  by  death  to  several  bene&ciaries  aa  tenants  in  common  la 
lodged  tor  registration,  and  ia  immediately  followed  by  a  transfer  by  the  trans- 
mittees,  the  Begiatrar  does  not  reqnire  the  isBue  of  separate  certificates  ot  title  to 
each  trauemittee,  bnt  endorses  the  transmlasion  and  transfer  upon  the  original  title. 
See  s.  17  ol  the  Aot  of  1877,  tupra,  p.  66.  Where  land  was  left  in  trust  tor  a  widow 
tod  children,  but  the  trasteea  were  given  no  power  of  sale,  tbe  Registrar  properly 
refused  to  reoogniae  a  transfer  to  the  widow  and  entered  a  caveat  to  protect  the 
inlants.     In  re  Griffin,  Flyna  v.  Dutrict  Rigitlrar  (1  X.Z.Q.L.E.  101). 

It  bos  bean  held  in  Tietoria  that,  after  transmlasion  has  been  entered  up,  the 
eieontor  can  transfer  to  a  devisee  without  being  required  to  aaiia'y  the  Begistrai 
thataUdeblsdoe  to  the  ealate  have  been  paid.  Ex  parte  Witewoald  {\\  A.'L.'tlSfi). 
Aud  in  Mew  Zealand  it  was  held  that  the  Begistrar,  not  having  express  notice  of  a 
breach  of  troat,  vraa  bound  to  register  a  transfer  from  the  eieoatrii  without  requiring 
prodaction  of  probate  or  other  evidence  to  show  that  she  was  acting  within  her 
povera.    Faxrhrothtr  to  AUaa  (15  N.Z.L.B.  196,  Dig.  Col.  216). 
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(a)  Heir-at-laa.^M  the  time  yrhea  the  Principal  Act  ouue  Into  □pantion,  tiu 
altered  law  of  the  descent  of  leaJ  property  on  intestac;  was  not  in  force;  nor  did  it 
oome  into  force  until  let  Jul;,  1876,  bj  virtue  ot  "  The  Inteitacy  Act  of  1877," 
Nor  does  that  Act  appear  to  haie  been  aODtemplated  by  "  TA«  Eeal  Proptrtt/  Act  of 
1877,"  olthoQgh  both  Acts  were  pused  by  Pftrlioment  in  the  eame  year.  8u  e.  32 
of  the  Aot,  tupra. 

We  most,  however,  now  read  in  aonneotion  with  thlB  branch  of  the  Bubject,  Fan 
n.  of  >'  The  Intatacy  Act,"  and  in  particular  e.  35,  which  reqnires  the  Begistrfti 
to  regiater  transmiaaion  of  any  Jand  to  the  Corator  of  Intestate  Estates,  or  lo  the 
admiQlBtrator  of  the  estate  of  the  intestate,  as  the  case  may  be,  in  the  same  way  m 
tranamiisiOD  to  the  heir  was  formerly  entered  up  under  this  section.  The  pracUeal 
result  is  that  in  the  oase  of  inteatates  dying  after  SOth  June,  1878,  the  phrase, 
"  Curator  of  Intestate  Estates,"  or  "  Administrator  of  the  Estate  of  the  Inteatste 
Proprietor,"  as  the  ease  maybe,  must  be  substituted  for  the  phrase,  "Heir-at-law," 
and  the  word  "  kinship  "  tor  "  heirship,"  in  s.  89  of  the  Principal  Act,  aad  in  b.  3S 
of  the  Aot  of  1877,  printed  iitpra.     See  s.  27  of  "  Tht  Intetlacy  Act." 

An  administrator  of  a  deceased  administrator  is  not  entitled  to  tianamiEsion  of 
the  land  of  the  original  intestate.  1%  n  O'Connor  (24  Y.Ii.B.  896,  21  A.L.T.  5, 
6A.L.R.  179). 

Where  there  has  been  a  renunciation  by  trustees  mider  a  will  of  lauds,  as 
intestacy  arises  as  to  such  lands.  Adcock  t.  FooU  (7  S.A.L.B.  149.)  See  s.  19  ot 
"  The  Inteitacy  Act." 

[b)  Other  perlon.  —It  ehonld  be  carefully  noticed  that  the  executor  is  never  en- 
titled (quA  executor)  to  transmJEsion  of  a  freehold  estate.  Victorian  cases  on  trans- 
mission should  be  applied  to  Queensland  with  caution,  for  the  Victorian  law  puts 
the  execator.  in  oases  of  testacy,  on  the  same  footing  as  the  administrator  in  cases 
of  intestacy.  This  is  the  result  of  s.  6  of  "  Thi  Administratim  Act,  1672,"  which  is 
re-enacted  in  s.  6  ot  "  The  Adjiiiniitratian  and  Probate  Act,  1S90."  See  also  s. 
193  of  "  The  Tranifer  of  Land  Act,  1890." 

The  question  of  the  title  of  a  person  to  transmission  may  be  raised  by  special 
case  stated  under  s.  14  of  the  Principal  Act,  etipra,  p.  21.  In  re  Warry'B  K'tU  (1 
S.C.B.  (Q.)  136) ;  also  (by  virtue  of  s.  33,  printed  aupra,  p.  118)  by  proceedings 
under  s.  27  of  the  Principal  Act.  Ct.  In  re  O'Connor  (24  T.LJt.  896,  21  A.L.T.  6, 
6  A.L.B.  179). 

{«)  Curator  of  lattilate  Ettatee.—Th^  Act  31  Vic. ,  No.  10  (to  bo  found  ia  Randy's 
Edition  of  the  Queensland  Statutes,  at  p.  616).  which  took  the  place  ol  ss.  27-29  at  25 
Vic,  No.  13,  which  sections  were  in  force  when  the  Principal  Act  came  into  opera- 
tion, haa  been  itaelt  repealed  by  "  The  Inteitacy  Act  of  1877,"  and  the  powers  and 
duties  of  the  Curator  of  Intestate  Estates  will  be  found  set  oat  In  the  lost-men  tinned 
Aet  (P.  &  W.  p.  2426). 

At  the  time  when  this  Aot  vas  passed  (1861)  interests  of  freehold  [real  estate 
proper)  did  not  vest  in  the  Corator  ot  Intestate  Estates.  As  shown  by  the  words 
following  later  in  the  paragraph  he  was  only  entitled  to  personal  interests  ["  any 
mortgage  enotunbrance  or  lease").  Here  we  have  another  striking  instance  ot  the 
bad  drafting  of  the  Act.  The  reference  to  the  Curator  should  have  been  embodied 
in  the  preceding  section  (88).  The  marginal  note  to  s.  89  (as  passed)  is  not  ample 
enough. 

[d)  The  Supreme  Court  or  a  Judge.— Bat  $ee  s,  83  of  the  Act  ot  1877,  printed 
iupra,  which  provides  that  applications  may  be  made  to  the  Registrar.  The  practice 
is  to  apply  to  the  Registrar  in  accordance  with  the  later  section. 

(e)  Mortgage,  encumbrance,  or  leate — See  the  notes  to  s.  88  and  note  (c),  lupra. 
if)  Caveat.~ln  the  case  ot  Bouel  t.   Mvnieipality  of  Cooktomt  (3  Q.LJ.  03), 

jadgmeni  was  given  tor  the  delendanta  with  costs,  s 
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oidarsd  that  tha  Beglatrar  shauld  enter  np  tnDBmiasion  to  the  plaintiff  (in  tniifum) 
of  a  piece  of  land  of  vhich  lie  and  anolber  were  legisteced  as  proprietors  oa 
trustees,  bat  of  which  (although  he  was  entitled  to  it  ui  next-of-kin  oE  his  »ilui  gue 
tnut,  who  died  in  1881),  he  refused  to  ezecata  a  transfer  to  himself.  Leave  was 
also  given  to  the  defandants  to  issue  execution  against  the  plaintiff,  and  to  enter  a 
CBTeat  until  registration  of  the  writ  against  the  land. 

(s]  AdvtTtittmenU.-  -TixiB  ■proy'moii,  with  regatd  to  inviting  caveats  bj  advertise- 
ment, puts  transmissions  under  this  section  on  the  same  tooting  ai  applications  to 
bringlond  under  the  Aot.  5<e  the  further  provision  to  that  effect  in  a.  SB  of  tha 
Aet  of  1377,  printed  tupra ;  and  consult  also  In  this  connection  the  noteE  to  s.  23, 
tvyra,  p.  30.  Notice  the  absence  of  such  a  provision  in  e.  8?,  lupm,  and  ite  note  (a) 
lo  that  section. 

The  Registrar  of  Titles  is  not  liable  for  miafeaaauce  in  refusing  to  receive  a 
caveat  lodged  after  the  expiration  of  the  time  limited  by  the  notice,  but  before  the 
issue  of  the  certi&cata  of  title.  He  should,  however,  pair  attention  to  such  an 
application  to  protect  the  Aaaurooce  Fond.  <iuemtland  Truttia  Limited  v.  Rtgit- 
trar  of  TiUet,  5  Q.L.J,  46. 

{h)  iVot^iii«rJ. ^Notice  that  this  most,  from  its  contents,  be  treated  as  a  proviso 
to  s.  88,  as  well  aa  to  the  present  section.  There  is  no  reference  whatever  to  an 
eieoutor  in  the  bod;  of  the  aeoticn.  Tha  meaning  would  have  been  clearer  if  the 
proviso  had  been  printed  as  a  substantive  section.  The  proviso  is  in  effect  a  re- 
euoctment  of  the  principle  established  by  a.  44,  lupra,  p.  49,  and  sea  Otlktrt  v.  Merry 
(aS.C-K.  (Q.)  at  200), 

(i)  In  tnut.^Il  is,  however,  the  practice  to  note  on  the  oertihcate  ol  title  Issaed 
to  an  administrator  or  devisee  in  trust,  and  on  the  corresponding  folium  of  the 
register  book,  that  he  ia  "  administrator  "  or  "  devisee"  "in  trust."  Ste  notes  to  a. 
79,  tupra,  pp.  104. 105. 

The  tniDsmittee  holda  the  interest  transmitted,  subject  to  the  same  egaitiee  as 
the  person  whom  he  represents.     Kittick  v.  Blac\  (10  X.Z.L.B.  S19). 

A  trustee  who  took  no  bsDeficial  interest  was  held  entitled  to  transmission, 
althoagh  he  had  witnessed  the  will.     In  re  RoUnim  (4  S.C.B.  (Q.)  6B). 

Sole  of  intestate's  landa.— The  power  ol  an  administrator  to  sell  land  of  his 
intestate  is  hmited  b;  s.  34  of  "  Tht  Intettaey  Act  of  1877."  which  provides  that 
the  Curator  or  administrator  shall  not  sell  the  land  without  the  consent  of  all 
persona  beneBoioily  interested,  or  the  order  of  the  Supreme  Coart  or  a  judge 
thereof.  And  such  order  csnnot  be  made  without  such  consent  before  the  eipira- 
lion  of  one  year  from  the  date  of  the  order  to  administer  or  letters  of  adminiatra- 
lion.  It  has,  however,  been  held  that  that  section  doee  not  apply  where  the  sale  is 
m  execution  of  process  tn  tnrituin  adminiitratorem.  R.  v.  Bourne,  Ex  parte 
Spratrr  (S  Q.L.J.  14).  But  sach  land  is  not  Uable  for  the  administrator's  personal 
debts.  Balding  v.  Nickolat  (19  V.L.B.  110).  The  interest  of  an  heir  at-law  inland 
WOE  not  affected  by  judgment  against  him  qnd  administrator.  7n  re  Baxter  (No.  1) 
(1S.C.B.  (Q.)97). 

{k)  Dn-iiee. — As  to  the  qaestion  of  priority  between  a  devisee  and  an  nnregiatered 
transferee  of  the  same  land,  see  In  re  SMnner  (8  Q.L.J.  68).  Qiuere,  would  not 
the  decision  in  that  case  have  been  otherwise  if  the  transfer  hod  boaa  lodgtd  for 
regittraUon  before  tha  transferor's  death  ? 

Stmble,  registration  of  the  interest  transmitted  may  he  effected  after  the  com- 
meneement  (bat  before  the  trial)  of  an  action  bronght  by  the  tronsmittee.  Littlt 
V.  Dardier  (12  N.S.W.L.B.  (Eq.)  319J. 

(I)  Tenant  by  the  curleiy  or  domer. — Tenancy  by  the  cartesy  and  dower  were 
aboUshed  by  s.  28  of  "  The  Intatacy  Act,"  in  reaped  of  deaths  occurring  after  30th 
Jane,  187S. 
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(m)  EttaU  or  interut  in  land.—Thm  moet  be  taken  to  tefer  to  Bt/nehold  estate  or 
inteteat.  and  to  be  an  amendment  of  e.  B9  of  the  Principal  Act ;  ptoviaion  U  alteadj 
made  as  to  tranBmission  o(  chatttl  iDtereatB  by  application  to  the  Rc^Btru  under 
s,  S8. 

(n)  Btgiitrar-Oentral. — The  practice  followed  ia  based  upon  the  altercatiTe  giTen 
b;  tbiB  Bcction,  and  application  is  alwayg  made  to  the  Begiatrar  of  Titles,  and  not 
to  "the  Supreme  Court  or  a  Jadge"  under  b.  89  of  the  PrindpeJ  Act  >uj)ni,  although 
that  section  has  not  been  expressly  repealed  by  the  present  one. 

(o)  The  triH  or  an  office  copy  or  probate.— See  general  note,  tupra, 

( p)  Statutory  declaration, — As  to  declarations,  lee  be.  6  <(  leq.  of  "The  Oathi  Act 
of  1887." 

{q)  DiepeJued  with. —  By  virtue  of  the  power  conferred  upon  the  Begistrar  by  s. 
96,  infra. 

(r)  The  leveral  pTovinont.  —  Sections  16-29,  rupra,  pp.  22  el  teq. 

Evidence  of  death.— There  should  be  Eofficient  sTidence  of  death  before  trana- 
mieeion  is  entered,  and  the  mere  prodaetioa  of  letters  of  administration  may  not  be 
treated  as  sufficient.  Ex  parte  Gengt  (3  5.C.B,  (Q.)  llfi),  Pannan  t.  Pannan 
(7  B.A.L.B.  SI,  Dig.  Col.  209). 


41  Vic,  No.  18. 
Provision  for 
traosmigBioD  of 
land  of  deceased 
nroprietor  and 
aetuing  with 
iiDregiat«red 


49  (a).  If  any  person  entitled  to  be  registered  aa  the  proprietor  of  any 
land  estate  of  interest  under  tlie  provisionB  of  this  Act  shall  die  before 
becoming  registered  such  land  estate  or  interest  shall  be  transmitted  in 
like  manner  as  if  such  deceased  person  hEid  actually  been  registered  as 
the  proprietor  thereof 

And  any  person  claiming  an  estate  or  interest  in  land  under  the 
provisions  of  this  Act  by  virtue  of  unregistered  instruments  or  other 
docaments  purporting  to  pass  such  estate  or  interest  shall  be  deemed  a 
person  entitled  to  be  registered  within  the  meaning  of  this  section  and 
the  Registrar- General  upon  application  to  register  an  estate  or  interest 
so  claimed  may  either  reject  such  application  altogether  or  register  the 
applicant  as  proprietor  of  the  land  estate  interest  or  security  forthwith 
or  at  the  expiration  of  some  defined  period  of  time  and  may  further 
direct  such  other  entries  to  be  made  and  notices  to  be  published  as 
may  be  in  his  opinion  necessary 

Provided  that  no  such  registration  or  entry  as  last  aforesaid  which 
would  interfere  with  the  right  of  any  person  claiming  under  any 
instrument  previously  registered  under  this  Act  shall  be  made  except 
subject  thereto. 

(a)  Under  this  section  (with  which  compare  s.  31  of  the  Frinoipal  Act  and  also 
"l'A«GranI>ai)<iZ.«ai'i!alDDecf<uedPfr(oniJclf>/lSSl,"P.£W.,  p.  2147),  therepre 
sentatives  ol  a  person  entitled  to  be  registered  as  proprietor,  but  who  has  died 
before  r^istiation,  may  obtain  transmission  o'  the  deceased's  interest  in  the  land. 
It  is,  however,  the  practice  for  the  Real  Property  offioe  to  reqtiire  the  name 
of  the  deceased  perEon  to  be  actoall;  entered  on  the  regiBter.  Another  case 
has  ariseu — viz.,  that  of  tbe  transferor  dying  after  the  eiecntion,  but  before  the 
legiEtraCion  of  the  transfer,  in  which  it  has  been  held  that  the  (ranafeiee  is  entitled 
to  regiatration.      TUmey  v.  Halfpenny  (9  T.L.B.  (E.)  162-167,  Dig.  Col.  S07>, 
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Poiman  T.  Pannan  (S  S.A.L.B.  106,  Dig.  CoL  210).  Bat  it  wonld  appeftr  thatsucb 
fttmufer,  it  not  lodged  lor  regiBtratioa  before  the  traaBferoi's  death,  would  be 
defeated  b;  a  deviBe  of  the  Unds  by  the  transferor's  vUl.  In  re  Skinner  (6  Q.L.J. 
68,  Dig.  Col.  207). 

90.  For  the  purpose  of  registration  of  an  eetate  or  interest  in  land  25  Vie.,  No.  14. 
under  the  proTisions  of  this  Act  or  on  any  application  for  the  issaing  gupreme  Court 
b;  the  Registrar- General  of  a  certificate  ot  title  under  the  provisions  of  under  statute  of 
this  Act  it  shall  be  lawful  for  the  Supreme  Court  or  a  Judge  thereof  in  ^nne  appiloable 
its  equitable  jurisdiction  upon  motion  or  petition  to  eiercise  all  suoh  '*'  j*^'th'*A"t. 
powers  as  are  conferred  or  as  maj  be  applicable  for  any  of  the  purposes 
hereinbefore  mentioned  under  a  Statute  passed  in  the  sixth  year  of  the 

raign  of  Her  Majesty  Queen  Anne  and  intituled  "  An  Act  (a)  for  the 
More  Effectual  Discovery  ot  the  Death  of  Persons  Pretended  to  be 
Alive  to  the  Prejudice  of  those  who  Claim  Estates  after  their  Deaths  " 
(a)  For  the  toU  text  of  thU  Aet,  m>  P.  A  W.  (Vol.  IV.  p.  8377). 

Sale  undkb  Writ  of  Execution. 
[CoK*  coUeeled  in  JUgcU,  Cob.  189  et  itq.) 

91.  No  judgment  (a)  already  entered  up  or  to  be  hereinafter  (b) 

entered  up  nor  any  writ  of  execution  issued  in  pursuance  of  any  such  ^^  iudHmaQt  or 
judgment  notwithstanding  any  purchaser  mortgagee  or  creditor  may  writ  of  eieeution 
bave  had  actual  or  constructive  notice  {v)  thereof  shall  bind  or  affect  or  memorial  shaU 
bs  effectual  against  any  land  under  the  provisions  of  this  Act  or  any  ''*J^r^*[°  ,i, 
estate  or  interest  therein  as  to  purchasers  mortgagees  {d)  or  creditors  (e)  register  book 
unless  and  until  a  memorial  of  the  said  judgment  or  writ  as  the  case  "^  i^gwument 
may  be  shall  have  been  entered  in  the  register  book  /fj  and  also  upon  the  ovidenaing  title, 
ioatnunent  (g)  evidenoing  title  to  the  estate  or  interest  intended  to  be 
charged  or  taken  in  execution  in  case  such  instrument  shall  be  pro- 
duced to  the  Registrar-General 

and  upon  proof  to  his  satisfaction  that  any  such  judgment  or  writ 
of  execution  baa  been  discharged  or  satisfied  (h)  the  Registrar-Oeneral 
may  enter  in  the  register  book  and  on  the  certificate  of  title  or  other 
instrument  evidencing  title  to  the  estate  or  interest  charged  or  affected 
a  memorandum  to  that  effect  and  upon  such  entry  being  made  the 
judgment  or  writ  of  execution  to  which  such  entry  relates  shall  be 
deemed  to  be  discharged  or  satisfied  {h) 

Provided  (t)  always  that  no  writ  of  execution  although  duly 
entered  in  the  register  book  as  aforesaid  shall  affect  any  land  under  the 
provisions  of  this  Act  or  any  estate  or  interest  therein  as  to  purchasers 
mortgagees  {d)  or  creditors  («)  unless  such  writ  be  executed  and  put  in 
force  within  three  calendar  months  from  the  date  of  the  entering 
such  writ 

35.  Whsnever  any  land  under  the  provisions  of  this  Act  or  any  estate  41  Via,  No.  18. 
OT  interest  therein  or  security  thereon  shall  have  been  sold  under  any 
judgment  or  writ  of  execution  registered  under  the  ninety-first  section^ 
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of  the  Principal  Act  the  Sheriff  or  the  RegiHtrar  of  the  District  Court 
[Soheduie  Form    ^aa  the  Case  may  be)  shall  execute  a  transfer  thereof  to  the  purchaser  in 
form  U  (k)  of  the  schedule  hereto 

Such  transfer  shall  be  subject  to  all  equitable  mortgages  (I)  and  liens 
notified  hy  any  caveat  lodged  with  the  Registrar- General  prior  to  the 
date  of  the  registration  of  the  writ  of  execution  and  to  all  other  encnm- 
brances  liens  and  interests  notified  by  memorandum  entered  on  the 
register  and  the  Regietrar-Qeneral  shall  on  receiving  such  transfer 
make  an  entry  thereof  in  the  register  book  and  on  the  making  of  such 
entry  the  purchaser  shall  subject  as  aforesaid  be  deemed  the  transfeiree 
or  owner  of  such  land  estate  interest  or  security 
Gmeral  NoU. 

Wbers  the  purchaaei  trom  tha  sheriff  becomes  ragiRtoredas  pioprietoi,  he  acquires 
a  title  03  icdefeosiblB  as  that  of  any  other  registered  proprietor.  In  a  Tictorian 
cBje,  it  was  held  (hat  where  land,  belonging  to  a  person  of  the  same  name  as  the 
judgment  debtor,  was  wronglj  sold  under  the  writ,  the  staeriS's  tiansfet,  being  re- 
gistered, superseded  the  title  of  the  prior  registered  proprietor.  Saiutt  v.  Colonial 
Bank  (7  V.L.R.  (L.|  330).  But  this  deciaioD  Bsems  to  coDBict  with  the  principle  ot 
the  precedence  oC  such  a  prior  registered  proprietor  established  by  s.  44  {lee  notes 
to  that  section  at  page  66,  supra],  and  the  decision  has  been  doubted.  Su  per 
Webb  J.  in  Maier  t.  Gibbt  (13  V.L.K.  B64,  870).  Consult  Stevent  v.  }fUliamt,  12 
Y.L.Il.  Ifi2).  and  Lloyd  v.  ilayfield  (7  A..L.T.  48).  See  also  FhiUipi  t.  AleLaehlan 
{BN.S.W.L.B.  IBS). 

The  sheriff's  transfer  does  not,  however,  neceuaril;  entitle  the  parchaser  to 
registration.  The  sheriS  can  only  sell  the  right,  title,  and  interest  of  the  debtor  in 
the  laud ;  and  where,  before  the  lodgrnent  of  the  writ,  equitable  interests  have 
aoemed  in  respeot  □(  the  land,  those  interests  will  prevail  over  the  rights  ot  the  par- 
ohaser.  Thus  the  claim  ol  a  transferee  Irom  the  sheriff  has  been  held  subordinate 
to  that  of  the  holder  ot  an  unregistered  transfer  from  the  registered  proprietor  (In 
re  Boiquit'i  Caveat  (quoted  in  note  [k)  infra'),  Coleman  t.  Be  LUia.  6  N.S.W.L.R 
(Eq.)  104);  also  to  that  of  an  equitable  mortgagee  by  deposit  (In  re  Elliott,! 
N.3.W.L.R.  (L.)  271 ;  National  Bank  ¥.  Monoic,  IS  V.L.H.  2,  8  A.L.T.  146;  eed 
vide  Palchtll  v.  Uauntelt,  7  V.L.R,  (Eq.)  6) ;  and  to  other  equitable  interests 
[Roice  T.  Equity  Truttiti  and  Agency  Co.,  Ltd.,  21  T.L.B.  762 ;  Brta  v.  Jmu», 
3V.R.  {Eq.)20,  2A.J.B.  6;   CorJUld  v.  Onmadaater  {I  S.CR.  (Q.)  194). 

Where  the  ioletest  of  the  judgment  debtor  in  the  land  does  not  eiiat  at  the 
time  of  lodgment,  the  lodgment  ol  the  writ  has  no  eSect ;  it  cannot  be  retained  in 
the  office  to  attack  a  future  Interest  not  yet  registered.  Richardt  v.  Cadman  (17 
V.L.B.  203). 

Where  the  purchaser  from  the  sheriff  cannot  produce  the  certificate  of  title,  he 
cannot  obtain  a  vesting  order,  becaase  equitable  interests  might  be  thereby  defeated. 
Chambert  v.  Banar  (1  S.C.R.  (Q.)  160}. 

The  proper  procedure  for  the  protection  ot  an  equitable  interest  is  to  lodge  a 
caveat  before  the  lodging  of  the  sheriff's  transfer  and  to  issue  a  Supreme  Court  writ 
claiming  the  relief  sought. 

lu  order  to  prevail  over  a  transfer  from  the  sheriff,  an  equitable  interest  must 
have  been  actually  created  prior  to  tbe  lodgment  ot  the  writ ;  and  where  an  agree' 
ment  to  create  an  equitable  mortgage  by  deposit  of  deed  was  made  prior  to  the 
lodgment  of  the  writ,  but  the  deposit  was  actually  made  after  the  lodgment,  it  was 
held  that  the  sheriff's  transfer  took  priority.  Cotmial  Bank  y.BiddeU  (19  V.L  JL  380). 
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{h)  DuetutTged  or  tatitJUd. — See  the  similar  provision  dealing  with  the  disctaarge 
of  mortgage  id  s.  64,  nipm,  p.  90. 

The  prohibition  against  alienation  □(  land  by  an  administrator  within  twelve 
months  of  obtaining  letters  of  administration  imposed  by  b.  24  of  "  Tht  Intettaey 
Act  of  1677,"  does  not  extend  to  an  involuntar;  alienation  by  way  ol  a  sale  under  a 
writ  ol  eieeation.  R.  t.  Baamt,  Ex  parte  Spreiier  {9  Q.L.J.  14).  So  it  has  been 
beld  under  the  Tletorian  Act  that  a  ooTeunnt  in  a  lease  not  to  assign  will  not  in- 
TBtidate  a  transfer  of  the  lessee's  interest  in  pnrsnance  ot  a  sale  nnder  a  writ.  Ex 
parU£Ui<i>n(5TX.R.(Ii.)69).    5eealso£zparf«£and(6V.L.R.  45S,2  A.L.T.  S4). 

Where  eiecntion  is  issned  against  a  person  In  his  ptivate  oapaeity  it  cannot  be 
lodged  against  lands  held  by  him  in  a  representative  capacity.  Balding  v.  NUIiolai 
(IS  V.L.R.  110). 

The  Begiitrar  may  rsfase  to  register  a  transfer  if  he  is  not  satisfied  that  the 
necessary  formalities  ot  a  sherifl's  sale  have  been  complied  with.  See  Ex  parte 
Hwi  {i  V.E.  (L.)  10,  2  A.J.K.  19). 

As  to  the  Bale  nnder  a  writ  otji.  /a.  of  interesta  other  than  those  of  the  registered 
proprietor  {e.g.,  in  Victoria  the  interests  of  persons  who  mortgage  their  lands  to 
building  societies  by  way  of  transfer  and  deleasance),  see  Sander  v.  Tuiigg  (18 
T-L.R.  765,  9  A.L.T.  101);  Wattoit  v.  Royal  Permanent  Building  Society  (14 
V.L.R.  383). 

(a]  Judgjaent. — At  the  time  o(  the  commencement  ot  the  Act  a  judgment  entered 
up,  thongh  not  followed  by  a  writ  ot  eieeation,  boond  the  Unds  ot  the  debtor. 
Secuj  now  under  s.  45  of  "  Tht  Common  Laa  Practice  Act  of  1867."  8te  note  (m) 
to  B.  16,  mpm,  page  26.  But  where  a  judgment  is  entered  on  the  register  the 
Registrar  shonld  refuse  to  register  a  transfer  unless  the  judgment  ia  also  endorsed 
on  the  transfer.  Perkint  v.  Regiitrar  of  Titlet  (3  Q.L.J,  47),  (oilowing  JtfcOJone  v. 
Regiitrar  of  Titiei  (2  Q.L.J.  182),  in  which  case  writs  of  eiecntion  had  been  regis- 
tered against  the  land.  Quare,  whether  the  Registrar  has  power  to  remove  entry 
ot  judgment  nnder  s.  11  (4)  lapra,  p.  20 ;  and  lee  on  this  point  Perkiru  v.  RegittTar 
of  Titlei,  uM  tupra. 

(b)  Hertinafttr.  —Sic  In  Qatettt.    SembU  "  hereafter." 

(e)  Actual  or  comtmctive  notice. — See  the  notes  to  s.  109,  infra. 

[d)  PurehoMerl,  mortga^eet. — This  probably  means  purchasers  or  mortgagees  for 
valae.  A  volunteer  would  stand  in  the  same  position  as  the  registered  proprietor. 
Bui  contrast  the  wording  o(  s.  109. 

A  ni)uffr«(j  mortgage,  ot  ooDrse,  takes  priority  over  writs  ot  ezeontion  subie- 
quantl;  entered  np  against  the  estate  of  the  registered  proprietor. 

{()  Cr«dtlori.— The  use  ol  this  word  is  somewhat  vague.  Of  course,  no  creditor 
acc|airea  any  interest  in  the  land  unless  he  obtains  judgment  and  eieeation  and 
proceeds  under  the  provisions  of  this  section. 

Where  two  write  of  execation  are  issued  by  difterent  creditors  against  the  same 
debtor,  and  his  land  is  sold  nnder  both  writs,  that  creditor  takes  priority  whose  writ 
is  first  lodged  for  registration  against  the  land,  irrespectively  of  the  order  in  which 
tha  writs  were  delivered  to  the  sheriff  tor  eieeation.  Peace  v.  Sheriff  of  Queemland 
(4  tJ.L. J.  33.  FnU  Court).  [N.B.— Contrast  the  decision  ot  the  Victorian  Fall 
Conrt  in  Beath  v.  Anderion  (4  A.L.T.  IBl).] 

(f)  Entered  in  the  regitter  look.—li  cannot  take  effect  as  a  caveat  and  be  removed 
laaneh.    Pechey  v.  Craaford  (2  3.C.E.  (Q.)  149). 

Tg)  Initrument — e.g,  if  execution  be  against  a  lessee  the  entry  most  tie  made 
agt^nst  the  copy  ol  the  lease  filed  with  the  Registrar  ondei  s.  SG,  fupra,  p.  42. 
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(i)  Prmided  -  -The  effect  of  the  praviao  is  that  a.  transfer  from  the  aheril,  it 
lodged  within  three  ntontha  from  the  date  of  the  lodgment  oi  the  writ  ooder  which 
he  Eells,  takes  priority  over  on;  transfer  or  other  iDBtrument  by  the  r^isleied 
proprietor  lodged  for  registration  during  each  three  montha.  In  re  Dtaae  (9 
Q.L.J.  106),  ol.  In  re  Shean  and  Idler  (17  T.L.R.  316). 

In  Deaat'i  Ca$e  it  wai  held  that  the  period  ot  three  months  begins  to  ran  (lom 
the  date  oFlodgment  tor  registration,  and  not  from  the  actual  date  of  regiatratioD; 
luid  OS  a  transfer  from  the  registered  proprietor  waa  lodged  tor  registration  oHet  the 
expiration  of  that  period  and  betore  the  lodgment  ot  the  sheriff's  transfer,  the 
latter  lost  its  priority,  the  writ  beiog  an  "  instrument "  vithin  the  meaning  ol  s.  14 
of  the  Act  ol  1877.  But  it  there  is  no  transfer  by  the  registered  proprietor  lodged 
before  it.  the  sheriff's  transfer  is  not  invalid  by  reason  of  it  being  lodged  atter  the 
expiration  of  the  period,  so  long  as  the  sale  tabes  place  within  the  period.  The 
words  "executed  and  put  in  force"  were  held  to  refer  only  to  the  actool  sole.  In  re 
lieal  Property  AcU  (4  Q.L.J.  70).  See  also  Gilet  v.  Letter  (5  V.LJl.  (Eg.)  38), 
VniUd  Hand-ia-Haiid  Co.  v.  Natimuil  Bank  (2  V.L.B.  (Eq.)  206,  219),  and  In  re 
Hadgum  CiSY-UR.  355,6  A.L.R.  61).  The  statutory  period  of  three  months 
cannbt  be  extended  by  the  issue  of  an  aliat  writ.  MegUtrar  of  Titlel  v.  Paterton  (2 
A.C.  110). 

A.  sole  is  not  rendered  invalid  by  reason  ot  its  taking  place  betore  registration  ot 
the  writ.     Exparte  Dank  o/ Aaitralaiia  (1  S.C.B.  (Q.)  126). 

{k)  Form  17.— Before  the  Amending  Act  ot  1877  came  into  force,  there  was  no 
torm  ot  transfer  trom  the  sheriff  provided  tor.  The  remedy  was  by  vesting  order 
(CorJifM  V.  GrauiuiicateT,  1  S.C.K,  (Q.)  191 ;  Chambert  v.  Bonar.  1  S.C.B.  (Q,)1G0); 
or  {temhU)  by  ejectment  (£i  parU  Bank  of  AuitraUuia,  1  S.C.B.  (Q.)  126).  Std 
lide  as  to  ejeotnient,  s.  123,  infra.  Under  the  South  Australian  Act  ot  1861,  nnder 
which  no  torm  of  transfer  was  provided,  it  has  been  held  that  the  ptirchaser  got  no 
title  under  asherifl's  transfer.  UmpherttOBe  v.  Wadliam  {6  S.A.L.B.  17),  Palmer  v. 
Andrewi  (7  S.A.L.E.  19). 

The  later  South  Australian  Act  of  1878  (amending  the  Act  ot  1861)  provided  tor 
B  form  ol  transfer  by  the  sheriff  (s.  41),  but  the  section  was  held  to  be  governed  by 
the  later  section  ot  the  same  Act  (s.  67)  whereby  it  is  enaeied  that  an  anteg^tered 
instrument  in  the  torm  provided  by  the  Act  shall  be  deemed  to  confer  a  right  to 
registration.  (The  latter  section  corresponds  with  a.  48  ot  onr  Act  of  1877).  See 
Jni-eJ)o«gu'((17S.A.L.R.  173,  Dig.  Col.  190). 

(1)  Bquitaile  moTigagee.—fiee  s.  30  ot  the  Act  of  1877,  lupra,  p.  93 ;  lee  also 
general  note  to  this  section,  supra. 


26  Tic,  No.  14. 
Partition  of 
coparcsnership 
or  joint  tenancy 
or  tenancy  in 


26  Tic,  No.  Id. 
Agent  holding 
power  ol 
attorney  to  sell 
or  dispose  of  the 
lee  may  apply  to 
bring  land  under 
Act  and  receive 
certificate  ot 


92.  WheEever  it  is  intended  that  partition  shall  be  mode  by 
coparcenere  joint  tenant  (a)  Qr  tenanta  Id  common  of  any  land  under  the 
provisions  of  thia  Act  or  of  any  estate  oc  interest  therein  such 
coparceners  joint  tensjits  or  tenants  in  common  may  execute  a 
memorandum  of  transfer  lease  or  other  such  instrument  of  transfer  cts 
in  accordance  with  the  provisions  of  this  Act  the  nature  of  the  estate 
or  interest  may  require. 

(a)  Joint  Intanl.— As  to  joint  tenancies  and  tenancies  in  common,  >ee  e.  40, 
tupra,  p.  45 ;  and  Barrtll  v.  Hope  (2  S.C.B    (Q.)  155.) 


.    98.  (a)  Where  any  attorney  or  agent  acting  under  a  power- of-attorney 

frpm  a  person  who  would  himself  be  entitled  to  make  application  to 

briW  land  under  the  provisions  of  this  Act  and  to  receive  a  certificate 

ol hUprTnoip^.     of  ticje  for  the  same  shall  by  such  power  be  aatboriaed  to  Bell  01 


title  in  the  ni 


\ 
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nbsolutely  to  dispose  of  such  land  it  shall  be  lawful  for  such  attorney 
or  [^ent  to  make  a  declaration  that  bis  principal  is  so  entitled  as 
atoreaaid  and  to  apply  on  bebalf  oE  bis'  principal  to  bring  aucb  land 
under  the  proviBiona  of  this  Act  and  to  receive  a  certificate  of  title  for 
Che  same  in  the  name  of  his  principal  and  every  instrument  dealing 
with  such  land  in  accordance  with  the  provisions  of  this  Act  and 
signed  by  such  attorney  or  agent  on  behalf  of  bis  principal  shall  be 
valid  and  effectual  for  the  purposes  intended  by  aucb  inattument  and 
such  land  ahall  be  considered  to  have  been  properly  brought  under 
this  Act  notwithstanding  the  absence  of  any  express  authority  from 
the  principal  to  sign  such  instruments  or  make  such  declaration  or 
application 

Provided  that  nothing  herein  contained  shall  interfere  with  any 
eipresB  direction  prohibiting  an  attorney  or  agent  &om  bringing  any 
land  under  the  operation  of  this  Act 

(a)  Thii  leetEoniBeatireljoatol  place,  and  Bhoald  have  toUowads.  I6,tapra.  Set 
the  notes  to  that  nctioo.  The  effect  of  the  present  Eection  U  that  where  ad  attome; 
or  igent  hu  ezpreaa  paver  to  sel'  land  not  undei  the  Act  he  hu  also  by  implication 
power  to  bring  the  land  under  the  Act  and  to  deal  with  it  enbaeqaeEtly.  In  In  n 
£iiitn-(No.2)(lS.CJt.  (Q.)99)  it  was  held  that  the  power  of  attomej  there  in 
qneitioD  did  not  give  power  to  eell,  and,  conBegaentl;,  was  not  aufficienti;  large  to 
cnabk  the  attorney  to  bring  the  land  nnder  the  Aot  hj  rirtne  at  this  Bootion. 

As  to  powers  o(  attorney  gJTen  by  registered  proprietors,  tet  8.  104,  infra. 

94.  Upon  the  application  of  any  registered  proprietor  of  land  held  25  Tic,  No.  u. 
nnder  separate  grants  or  certificates  of  title  or  of  land  held  under  one  ^l  existing  grants 
grant  or  certificate  and  upon  bis  delivering  up  such  grant  or  grants  ?.',|''*5j'^°°'^  "' 
certificate  or  certificates  of  title  it  shall  be  lawful  for  the  Registrar-  proprietor  may 
General  to  issne  to  him  a  single  certifioale  of  title  for  the  whole  of  such  certifieate^rof  all 
land  or  several  certificates  each  containing  portion  of  such  land  as  tbe  the  land  included 

therein  (b). 
case  may  require  and  as  far  as  tbe  same  may  be  done  consistently  with 

any  regulations  (a)  at  tbe  time  being  in  force  respecting  the  parcels  of  land 

that  may  be  included  in  one  certificate  of  title  regard  being  had  to  the 

descriptions  of  such  parcels  of  land  and  tbe  plans  thereof  by  this  Act 

required  to  be  delineated  on  such  certificate  of  title  and  upon  issuing 

any  such  certificate  of  title  the  Registrar-General  shall  cancel  the 

grant  or  previous  certificate  of  title  so  delivered  up  and  shall  endorse 

thereupon  a  memorandum  setting  forth  tbe  occasion  of  such  cancellation 

and  referring  to  the  certificate  of  title  so  issued  in  which  tbe  land 

described  in  such  cancelled  grant  or  certificate  of  title  is  included 

(a)  Keijiilaf imu. —See  alao  "  The   Undue  Sxihdiviiion  of  Land  Prevention  Act," 
(P.4W.,  p,  2210)  which  prohibite  the  subdivision  ol  land  into  allotmenls  of  less   ^Ja^!''''  '*' 
ttan  IS  perches  in  area.  General  may 

{b)  The  marginal  note  only  parUally  oovera  the  section.  disuse  with 

production  of 

95.  It  shall  he  lawful  for  the  Registrar- General  in  case  he  shaU  see  ^^a*^*^! 
reasonable  cause  for  so  doing  to  dispense  with  the  production  of  any  title  and  other 
ennt  certificate  of  title  lease  or  other  instrument  for  tbe  purpose  of  certain  oosas. 
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making  (.he  eDdorBement  tliereoii  which  by  thie  Act  (a)  is  required  to  ba 
made  upoD  the  transfer  or  other  dealingwith  land  ander  the  provisiouB  of 
this  Aob  and  the  BegistraF-Oeneral  may  in  such  case  if  he  shall  think 
proper  require  proof  to  be  made  by  affidavit  or  otherwise  of  the  identity 
of  the  person  transferring  or  otherwise  dealing  with  the  said  land  with 
the  person  who  is  registered  as  proprietor  thereof 

and  upon  the  registration  of  such  transfer  or  other  dealing  the 
Begistrar- General  shall  notify  in  the  memorial  that  no  endorsement  of 
such  transfer  or  other  dealing  has  been  made  on  the  grant  certificate  of 
title  lease  or  other  instrument  and  such  transfer  or  other  dealing  shall 
thereupon  be  as  valid  and  effectual  as  if  the  endorsement  had  been  made 
upon  the  grant  certificate  of  title  lease  or  other  instrument 

Provided  always  that  the  Registrar -General  before  making  such 
endorsement  as  aforesaid  shall  give  at  least  fourteen  days'  notice  of  his 
intention  so  to  do  in  the  Govermnmt  Gatette  and  in  at  least  one  newspaper 
published  in  the  Colony 

(a)  By  thit  Act.— See  b.  45  nipra,  p.  61. 

In  the  corresponding  aections  at  tha  Victorian  and  Neir  South  WaJes  Acta  the 
Begistrar  may  require  to  be  satisfied  b;  affidaiit  that  the  title  deed  baa  not  been 
deposited  as  security  lor  a  loan,  and  the  Begistrar  in  Queensland  in  praotiee 
requires  similar  proof. 

96.  In  any  suit  for  specific  performance  (a)  brought  by  the  registered 
proprietor  of  any  land  against  a  person  who  may  have  contracted  to 
purchase  such  land  the  certificate  of  title  (b)  of  such  registered  proprietor 
shall  be  held  in  every  court  of  law  or  equity  to  be  conclusive  evidence  (<-) 
that  such  registered  proprietor  has  a  good  and  valid  title  to  the  land 
therein  mentioned  or  described  and  shall  entitle  such  r^stered 
proprietor  to  a  decree  for  the  specific  performance  of  such  contract 

(a)  Specific  performanct. — As  to  the  enforcement  of  Equities  agairut  the  registered 
proprietor,  tte  note  (c)  to  s.  61  of  the  Act  of  1877,  nipra,  p.  106.  The  principles  on 
which  specific  perloTmance  is  ordered  are  not  (Bubject  to  the  effect  of  s.  lOS  in  regard 
to  volimtetrt)  altered  by  The  Real  Property  Acts.  "Tht  Beal  Properly  Act  recoguisCB 
specific  performance  of  a  contract  for  the  purchase  of  laud  which  is  under  the  Act, 
no  provision  tieing  made  for  the  contract  being  a  registered  transaction  (s.  96),  end 
although  that  section  relates  in  terms  to  the  vendor,  it  would  give  a  reciprocal  right 
to  the  purchaser."  Per  Lillej  C.J.  In  re  Scanlan  (3  Q.L.J,  at  p.  44).  And  see 
Coteetl  T.  Staeey  (13  V.L.B.  80),  Cvnningham  v.  Gundry  (2  V.L.R.  (Eq.)  197)  ;  and 
other  eases  quoted  under  the  title  Vendor  and  Purchaser.  Digest,  cols,  225-227. 

(b)  Certifleate  of  lifl<.— Contrast  s.  125,  infra,  vbich  uses  the  phrase  "  registered 
as  proprietor,"  including  the  holder  of  a  deed  ol  grant  as  well  as  the  holder  of  a 
certificate  of  title.  There  appears  to  be  no  reason  why  reference  to  a  deed  at  grant 
should  be  omitted  in  the  present  section. 

(«)  Coneiiinvt  evidence. — The  holder  of  a  certificate  of  title  has  no  need  to  prove 
bis  title  by  deducing  it  from  a  previous  holder  and  securing  the  benefit  of  the 
Statute  of  Limitations,  as  is  necessary  at  commoD  law.  See  note  to  Preamble, 
page  1,  itipra.  But  the  Intending  purchaser  may  be  able  to  resist  speeifie 
pertormance  il  he  has  discovered  that  the  certificate  ol   title  was  obtained  by 
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Iraod,  or  that  there  is  a  prior  Tec^stered  certificate  of  title,  eta.  See  notee  to  Prin- 
cipal Aol,  B.  44.  (upra,  pp.  S4  et  leq.  In  thB  sections  □orresponding  to  the  present 
HetioD  of  the  Acts  ol  New  South  Wales  and  Victoria,  specifln  reference  is  made  to 
these  eiceptions  to  the  pamnount  tiUe  of  the  holder  of  e  certificate  of  title;  bat 
trail  without  saoh  an  express  reference  the  present  section  must  be  read  in  conjuno- 
lion  with  s.  44. 

97.  No  vendor  (a)  of  odj  land  under  the  proTisiona  of  this  Act  Bh&ll  ^  Tic-.  No.  14. 
have  any  equitable  lien  thereon  by  reason  of  the  non-payment  erf  the  no  eqnitable  lien 
pnrchaae-money  or  any  part  of  the  purchase- money  for  the  same    '         bj  reason  of 

(a)  rflidol-.— The  vendor's  lion  ia  thus  expressly  abolEshed.      ThU  provision  Is   porchase  money 
peculiar  to  Qneensland.     The  vendor  should  protect  himseit  by  caveat,  vbich,  it 
lodged  Hitb  the  consent  of  the  nev  registered  proprietor,  does  not  lapse  iJter  three 
monlhi  (Sms,  39  of  the  Actof  ie77,tn/i^).  Or  the  vendor  may  sell  his  land  by  way 
dI  transfer  and  charge.     [Sei  ss.  S3  et  leg  of  the  Act  of  1877,  (upra,  pp.  68  et  leq). 

Cayeats  AOAOfBT  DEii.raos  WITH  Land  undeb  the  Acts. 

{The  Catf  on  thU  tubjeet  are  eolUeted  in  tht  Digeil  CoU.  47  et  seq.  Compare  gene- 
rally  ntao  tht  cam  on  Caveats  aoainst  Afflicatioks  under  the  title  Bhinodio 
Lani*  [rKHBB  THB  AcT,  and  the  natei  to  ti.  23  et  seq,  supra  pp.  30  et  seq.,  Khich 
apply  to  a  large  extent  tc  Caveats  aoiivsi  DEALraas). 

98.  Any  person  claiming  an  estate  or  interest  (a)  in  any  land  (h)  26  Tic,  No.  U. 
may  by  a  caveat  in  tlie  form  K  (c)  of  the  Schedule  hereto  or  as  near  f^^  "'^  *"* 
Uiereto  as  circumstanceB  will  permit  forbid  the  registration  of  any  [Schedule  E.] 
instrament  afiecting  such  land  estate  or  interest  either  absolutely  or 

until  after  notice  of  intention  to  register  such  instrument  shall  have 
been  served  as  hereinafter  (J)  described 

fa)  Claiming  an  etlale  or  iatereit. — As  to  the  classes  of  persons  entitled  to  lodge 
a  caveat,  oumjiarc  ceDcratly  note  (a)  to  b.  23  nipra,  pp.  30-31,  on  caveats  against 
ipplications.      The  following  decisions  affect  the  several  classes  ol  persons  men- 

Cestul  que  trust.— Where  a  wife  alleges  that  her  husband  has  invested  her 
moneys,  held  apon  trusts  not  committed  to  writing,  in  the  purchase  of  land  under 
the  Act  and  upoa  mortgage,  she  has  a  right  to  lodge  a  caveat  to  protect  her  interests. 
D-AlbedkyU  v.  D'Albedhyll  [N.Z.L.B.  S  S.C.  391).  Any  person  interested  In  the 
proceeds  of  a  sale  of  land  may  do  so.    In  re  Bitlfeld  (12  N.Z.L.B.  096). 

Equitable  mortsagee. — An  equitable  mortgagee  by  deposit  may  lodge  a  caveat. 
.Veal  V.  Adamt  {N.Z.L.R.  4  S.C.  177).  So  may  a  person  claiming  an  equitable  in- 
terest or  specific  performance  of  an  agreement.  In  re  Beanlan  (3  Q.L.J,  43),  Cowell 
T.  SiaMj(13V.I-.R.  SO). 

Leuec— So  may  a  lessee,  see  Jn  rt  Thmaon  <£  Chippi,  Ex  parte  Findlay 
(H.ZX-B.  6  S.C.  52). 

Lessee  with  right  of  piirchase. — Semblt,  a  lessee  with  an  option  to  purchase 
may  caveat  against  a  contemplated  dealing  by  the  lessor.  Ruttt  Peehi  v.  Davy 
(9  N.Z.L.E.  134).     Sedvid«/nreClarti£Haru^S8.A.L.R.  191. 

Mortgagor.— A  mortgagor  may  lodge  a  caveat  against  dealings  by  his  mortgagee 
which  may  aSeot  the  mortgagor's  estate—  e.g.,  a  fraudulent  exercise  of  the  power  of 
sale.    Daviti  v,  Herbert  (11  T.L.R.  886,  6  A.L.T.  19). 
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Peraon  deprived  of  land.— A  person  who  all^ea  that  he  hu  been  deptiTed  of 
land  eTToneooBl;  inclnded  in  a  certificate  of  title  may  caveat  against  dealings  b;  the 
registered  proprietor,  pending  proceedings  far  recover;  of  the  land.  Ex  parte  Got- 
Imff(UN.8.W.L.B.(L.)899). 

Trustee  of  Insolvent.  ^Where  land  forms  part  of  the  estate  ol  an  insolTent, 
the  trustee  ma;  lodge  a  caveat  against  on;  dealings  with  sucli  land.  In  re  Palma- 
teiT,  16  T.L.B.  703.  As  to  the  case  ol  an  insolvent  husband  having  a  life  interest 
in  land  of  -which  his  wife  is  r^stered  as  proprietor,  see  In  re  MeLeod  (1  S.C.B.  (Q.) 
173). 

(N.B.— As  to  the  power  of  the  BEaisiKis  to  lodge  caveats  to  protect  the  Crowii 
or  any  absentee  or  person  under  disability,  lie  s.  11  (S)  and  the  notes  thereto  tuprt 
p,20). 

It  hat  betnbeld  that  tht  following  cUuiet  of  periani,  not  having  tkerequiHtt  utatt 
or  intertit  in  tite  land,  cannot  lodgt  a  caveat  agaimt  dealingi. 

Claimant  by  title  anterior  to  the  Crown  grant.— Ex  parte  Dtnal,  In  re  !%■ 
vood  (U  S.C.B.  (N.B.W.)  £81). 

Commissioner  of  Stampa.—Jn  re  WallU  {2  W.t4.  (N.B.W.)  68. 

Creditor. — A  jadgment  creditor  has  no  capacity  to  lodge  a  caveat.  In  re  PaU 
mer'i  Caveat  (5  9.A.L.B.  BO).  Nor  can  a  writ  of  eieoution  be  lodged  as  a  caveat 
Peckey  v.  Craicford  (2  S.C.B.  (Q.)  149).  The  creditor  Is  confined  to  his  remedy 
nodei  s.  91  'upra. 

Easement,  owner  of.— It  has  been  held  in  Sooth  Aastralia  that  the  owner  of 
an  easement  cannot  lodge  a  caveat  agi^nst  dealings.  Lean  v.  Jlfaurice  (3  8.A.L.B. 
119).  Su.  however,  the  analogous  cases  on  caveats  against  applications  cited  at 
the  top  of  p.  31,  ante. 

Lunatic,  next  of  kin  oL— Jn  ri  Annmd  (17  T.L.B.  108, 13  A.L.T.  107). 

Purchaser  of  timber.— Quiere  as  to  the  oaveating  capacity  ol  the  purchaser 
of  timber  on  the  land.    In  re  KauH  Timber  Co.  (7  N.Z.L.B.  453). 

{b)  In  any  land.— Fat  definition  of  "land,"  ie«  the  Interpretation  Olanw,  tupra 
p.  6. 

(c)  In  the  Form  E, — The  form  requires  the  caveator  to  "state  the  riatnre  of  the 
estate  or  interest  claimed,  and  the  gronnds  on  which  snoh  olaim  is  founded,"  and  in 
this  respect  Is  identical  with  a  caveat  in  Form  B.  against  on  application.  The 
cases  quoted  on  this  point  in  note  (d)  to  s.  26  at  p.  S  [tupra)  are  therefore  applie' 
able.  CI.  In  re  Thompion  [Ertcia.  caveator)  (8  W.N.  (N.S.W.)  120).  See  also  In  re 
Parker,  Ex  parte  Moffatt  (B.C.B.  31st  March,  1898). 

N.B.~The  requirements  of  form  E.,have  been  added  to  by  s.  S6  of  the  Act  of 
1877  ;  lee  note  to  that  section,  infra. 

As  to  the  form  of  caveat  which  sbonld  be  lodged  b;  a  second  mortf^ee,  see 
Jn  re  Victorian  Farmen'  Loan  and  Agency  Co..  Ltd.  (22  V.L.B.  639,  18  A.L.T. 
201,  3  A.L.B.  47). 

The  chief  diSerenoe  between  the  operation  of  caveats  in  Form  E.  and  caveats  in 
Form  B.  is  that  the  former  are  not  invited  by  advertisement,  and  no  time  is  filed 
within  which  they  must  be  lodged.  See  note  {c)  to  s.  3B  {luprdj  p.  31,  and  note  (g] 
to  s.  89  lupra,  p.  121. 

Before  the  passing  of  the  Act  of  1877,  caveats  lodged  nnder  this  section  did  not 
lapse  by  effluxion  of  time  as  did  caveats  lodged  under  s.  23;  bat  im  now,  as  to 
lapse,  s.  39  of  that  Act  infra. 

The  blank  space  before  "  days"  in  Form  E.  is  seldom  filled.  See  note  (a)  to  s.  39 
of  the  Act  of  1877,  infra. 

{d)  Bereinafter.— The  reference  is  to  a.  100,  infra. 
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BB.  Upon  receipt  of  any  caveat  (a)  the  Registrar-General  shall  notify  ^  Tio.,  l 
the  same  to  the  person  against  whose  right  to  deal  (b)  with  land  under  to  parties, 
ihe  provisions  of  this  Act  or  against  whose  application  (c)  to  bring  land 
nnder  the  provieions  of  this  Act  suoh  caveat  may  be  lodged  and  such 
person  may  if  he  think  fit  summon  (rf)  the  person  signing  such  caveat  cav^t  LajUs^ 
to  attend  before  the  Supreme  Court  of  the  Colony  or  any  Judge  ^ 
tliereof  (<)  to  show  cause  why  such  caveat  should  not  be  withdrawn  ( f) 
and  it  shall  be  lawful  for  the  said  Court  or  any  such  Judge  upon  proof 
that  saoh  last-mentioned  person  has  been  summoned  to  make  such 
order  {if)  in  the  premises  either  ex  parte  or  otherwise  as  to  the  said 
Conrt  or  Judge  shall  seem  fit 

(n)  Any  caveat.— Tha  proviBioD  m  to  uotification  iB  tbos  eipressly  eitendad  to 
ctveata  against  applications,  irhich  was  an  nimeaessary  repetition,  Su  note  (b) 
lo  s.  U4.  mpra,  p.  82.  Notice  must  be  sent  immediatelj  apon  receipt  and  betora 
Entij  of  caveat. 

[b)  Penon  agaiiut  uikou  right  to  deal—i.e.,  primarilf  the  registered  proprietor. 
See  £x  parte  DavUt  <£  Jnnuin  {11  T.L.It.  780,  7  A,Ij.T.  99),  a  ease  on  the  some- 
rtit  similar  section  (117)  o(  the  Victorian  Act  o!  1866,  now  re-anaoted  as  s.  146  o( 
His  Act  of  1890.     But  lee  also  B.  38  of  the  Act  of  1877  prinied  infra,  p.  136. 

(e)  Againtt  irhoie  applicatian. — See  the  oaseB  qnoted  in  note  (b)  to  a.  24  ant* 
p.  32;  i.lBo  Ex  parte  Hodgtm  (Z  B.C.R.  {<i.)  1*2).  Ex  parU  Hodgioa  (3  S.C.B.  (Q.) 
156),  Aod  In  re  Ede,  Ex  parte  Bramttoa  (3  S.O.R.  (Q.)  162)  (pubUsbed  while  this 
Totume  was  going  through  the  press). 

(d)  SUmnMit. — Under  the  similar  piotialon  of  the  Victorian  Act  of  1890  (s.  14S, 
it  was  held  that  the  caveator  may  be  brought  before  the  Ooart  either  b;  summons 
orb;  notice  ot  motion.  A  notice  of  motion  serres  to  "sammoD"  the  caveator. 
rBW.,lBnan<i(17V.I..B.  108, 12  A.L.T.  107,  Dig.  Col.  67). 

This  proTision  applies  to  caveats  lodged  b}'  the  Begiatrar  linder  b.  II  (5)  as  well 
u  other  caveats.  The  registrar,  having  lodged  a  caveat  on  behalf  ot  the  Grown,  to 
prevent  the  regiatered  proprietor  dealing  with  the  land  on  the  ground  that  the 
Crown  grant  had  been  issued  bf  mistake,  it  was  held  that  the  Crown  was  bonnd  to 
lilie  proceedings  to  prove  the  alleged  defect  ot  title,  and  two  months  was  fixed  as 
the  time  within  which  the  Crown  might  obtain  an  injunction.  Ex  parte  Davenport 
(3  S.C.B.  (Q.)  96).  Jnst  before  the  expiration  of  that  period,  a  writ  was  Issued  on 
behatl  ot  the  Crown,  claiming  an  injunction,  and  a  second  caveat  lodged  on  behalf 
of  the  Crown  by  the  Crown  Solicitor.  This  caveat  was  ordered  to  be  wlthdriwn 
with  ooBts  against  the  down.  Ex  parte  Davenport  (S  8.C.R.  (Q.)  117).  This 
having  been  done,  the  Attorney-General  immediately  lodged  a  third  oaveat  on  be- 
half of  the  Crown.  Held,  that  the  matter  was  rei  judieata,  and  the  caveat  was 
ordered  to  be  withdrawn  with  costs  against  the  Crown.  Ex  parte  Davenport 
(3  B.aB.  (Q.)  131). 

Qiutre,  whether  an  nnregietered  transferee  is  entitled  to  notice  of  a  caveat  or  to 
summon  the  caveator.  Ex  parte  Daviei  <£  Inman  (11  T.L.B.  780,  7  A.L.T.  99). 
Inn  Slwarf  <11  N.Z.L.R.  745).    But  tee  a.  88  of  the  Act  o(  1877,  infra. 

For  examples  ot  oases  in  which  this  remedy  has  been  invoked,  see  Ex  parte 
Datenport  (8  S-CR.  (Q.)  96, 117,  121) ;  In  re  Scaalan  (8  Q.LJ.  43) ;  In  re  Beav- 
tha^,  Ex  parU  Keaiu  {1  S.C.R  (Q.)161);  and  other  cases  quoted  in  the  Digest 
CoU.  SI  (1  teq. 
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(t)  Supreirtt  Court  or  any  fudge  ihtreof. — Under  a.  S2  of  the  Real  Piopertj  Act 
(N.8.W.),  it  waa  held  that  the  words  ot  the  Eaction  create  two  different  tribunaU, 
to  either  ol  which  the  application  ma;  be  mode,  and  il  the  application  be  made  to 
the  judge,  there  u  no  appeal  to  the  Court  from  his  order.  In  te  Knight  (IS 
N.S.WX.It.  SIS). 

The  Court  cannot  delegate  iU  powers  to  a  NDgle  judge  to  hear  as  for  the  Ooart 
an  application  under  b.  B2  to  remove  a  caveaL  lb.  But  see  Ritmondo  v.  Riimondo 
(12T.L.B.  1,  Dig.  Col.  67}. 

(/)  Tf'ilAfirEium.— The  word  used  in  u.  S8  and  10  of  the  Aet  of  1877  ie  "  remove." 
Orammaticallj  the  word  "  withdraw ''  Buggeste  that  the  act  connoted  by  it  ehonld 
be  performed  b;  the  caveator  himBelf,  failure  to  perfoim  an  order  tor  withdrawal 
being  a  contempt  ot  Court ;  and  there  is  a  decision  anterior  to  the  Aet  ot  1877  to 
the  effeot  that  no  one  but  the  person  who  lodges  a  caveat  can  "  withdraw  "  it.  In 
re  Beauchamp,  Ex  parte  Keane  (1  3.C.R.  (Q.)  161).  la  that  ease  the  caveator  after 
lodging  the  caveat  had  sold  his  interest  in  the  land  and  had  relnsed  to  withdraw 
the  caveat  on  the  ground  that  that  act  should  be  performed  b;  the  purchaser  from 
him.  He  was  ordered  to  withdraw  the  caveat  and  pa;  the  costs  ot  the  application. 
ButinZ)apeBport'<ca«!(1873),  Cockle  C.J.  ordered  a  caveat  Jodgedbj  the  Attomej- 
Genaral  to  be  withdrawn  b;  the  Registrar  (3  S.C.R.  [Q.)  at  p.  123). 

Duty  of  vendor.— It  is  the  dut;  of  a  vendor  ot  land  to  have  a  caveat  lodged 
against  the  laud  removed.  Even  where  it  has  lapsed,  and  the  Registrar  is  la  error  iu 
treating  it  m  in  existence,  the  vendor  is  bound  to  take  the  neoessar;  steps  to  com- 
pel the  Registrar  to  register  the  transfer.  Taylor  v.  Land  Mortgage  Bant  (12 
V.L.R.  748,  8  A.L.T.  89).  A  writ  ot  execution  upon  a  judgment  entered  as  a 
oaveat  is  not  a  caveat  within  the  meaning  ot  the  Act,  and  cannot  be  removed  on 
summons  under  this  section.    Pechey  v.  Orawford  {2  B.C.R.  (Q.)  149. 

(g)  Jffljte  racft  orin-.— The  following  extract  from  the  judgment  ot  Cockle  C.J. 
In  Ex  parte  Hodgion  (3  S.C.R.  (Q.)  1S8),  a  case  of  a  caveat  against  an  application, 
appears  equal);  applicable  to  caveats  against  dealings.  "  The  onui  prabandi  is 
upon  those  who  seek  to  withdraw"  (i.e.,  to  remove)  "acaveat,  but  this  ontu  most  not 
be  contounded  with  the  burden  of  proving  a  title.  It  the  caveator's  title  is  dis- 
placed, the  person  who  takes  out  the  summons  must  succeed.  There  must  be  a 
colourable  title  shown  h;  the  caveator— i.e.,  a  fairl;  arguable  title,  such  a  title  as 
the  Conrt  or  a  judge  will  not  undertake  to  dispose  ot  summaril;.  After  lodging 
the  caveat,  the  caveator  should  not  he  by  until  it  is  decided,  tnit  should  show  due 
diligence  in  oolleotjng  the  tacts  on  which  be  relies,  and  bring  them  before  the 
judge." 

The  Court  will  not  order  the  removal  of  a  caveat  under  the  (Victorian)  Act 
where  there  is  a  conflict  ot  testimon;,  but  maj  order  that  such  caveat  be  removed 
unless  steps  ore  taken  to  establish  the  caveator's  title  within  a  certain  time.  Ex 
parte  Vincent  (12  V.L.R.  666). 

The  Court  will  not  order  a  caveat  to  be  removed  on  a  summary  application  if  it 
is  not  satisfied  that  the  caveator  will  not  be  able  to  make  out  a  case  tor  relief.  In 
ri  Stmart  (11  N.Z.L.R.  746,  Dig.  Col.  58). 

A  claim  by  a  caveator  to  have  a  lease  executed  in  accordance  with  an  agreement 
made  with  a  former  registered  proprietor  wiU  not  be  decided  on  summons  tor  re- 
moval ol  a  caveat.  The  proper  remedy  is  an  action  for  specific  relief.  In  re  Thorn- 
ton <&  Crippt  (N.Z.L.R.  6  S.C.  S2).  Where  the  evidence  was  conflicting  as  to  the 
rights  ot  the  parties  to  priority  ot  registration  the  Court  refused  to  adjudicate. 
Jn  re  Ede  (N.Z.UIl.  1  S.C.  258). 
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As  applicatioD  by  ft  registered  proprietor  lor  the  remoral  ol  a  c&veat,  on  the 
gnond  that  it  would  interfere  with  aome  intended  tatare  dealini^  with  the  land, 
wiUnotbeentertained  by  the  Court  when  it  is  admitted  or  shown  that  the  caveat  has 
been  lodgedinaecordaace  with  the  Victorian  Act,  and  bjftperaon  entitled  to  lodge  it. 
In  each  a  case  the  registered  proprietor  should  not  seek  to  remove  the  caveat,  bnt 
shoold  leave  it  to  the  caveator  to  support  his  claim  apon  receiving  notice  that  the 
n^stered  proprietor  has  applied  lor  the  registration  of  a  transfer  or  other  dealing 
in  Moordanoe  with  s.  14S  of  the  Act  of  1890.    In  re  Talbot  d  Kelly  (13  A.L.T.  370) 

A  oaveat  was  lodged  claiming  a  lien  on  the  land  intended  to  be  dealt  with  for  a 
■peeifled  Bom.  On  anmmons  by  the  applicant  to  the  caveator,  the  afiidavit  filed  in 
rapport  of  the  caveat  also  set  up  an  absolate  claim  to  the  land  nnder  a  troat.  Held, 
that  the  caveat  could  not  be  extended  to  include  the  larger  claim,  and  that  it  should 
be  removed  on  payment  of  the  specified  sum.  Ex  parte  Lyoni  (1  W.W.  i(  a'B.  (L.j 
lie). 

In  Hew  Zealand  It  wad  held  that  where  a  certificate  of  title  had  been  iasoed  to  an 
applicant  proprietor,  the  fact  of  the  pendens;  of  an  action  which  might  result  in  a 
claim  on  the  Assurance  Fond  did  not  justify  the  District  Land  Begiatrar  in  lodging 
*  caveat  to  prohibit  dealings  with  the  land,  and  that  the  Court  had  power  to  ordet 
tlie  removal  of  caveat  filed  by  the  Begistor,  not  only  at  the  instanoe  of  the  certifl- 
ealed  owner,  but  also  at  the  instance  of  a  purchaser  from  him.  In  ti  Tanner 
(N.Z.L.R.  5  S.O.  102,  Dig.  Col.  6*).  Sed  vide  In  rt  KeUon  Broi.  (N.Z.L.R.  S 
S.C.  Ill)  and  other  oaaeg  collected  la  the  note  "Dunse  of  xoi  Beoistbi^.''  at  p. 
16,  flipra. 

As  to  the  costs  ol  an  application  to  withdraw  or  remove  a  caveat  against  dealings, 
M(  eami  oolleoted  in  the  Digest  Col.  79. 

100.  Every  caveat  (a)  left  ander  the  provisions  of  this  Act  with  the  2S  Tic,  No.  14. 

Begistrar-General  shall  state  (b)  the  name  and  address  of  the  person  hy  contain  the 

whom  or  on  vhose  behalf  such  caveat  shall  be  lodsed  and  shall  contain  "ames  and 

description  of 
a  sufficient  description  to  identify  the  land  which  is  intended  to  be  parties  and  a 

^footed  and  the  estate  or  interest  (if  any)  claimed  therein  deMriptiLa  to 

and  every  such  caveat  shall  be  signed  by  the  person  by  whom  of  i^^*'  '    ^ 

on  whose  behalf  the  same  is  lodged  or  by  bis  solicitor  known  agent  or  Caveator  to  leave 

attorney  and  all  notices  relating  to  sncb  caveat  or  any  proceedings  in  which  notice 

respect  thereof  shall  be  served  either  at  the  place  of  address  mentioned  "^^  ^  served. 

in  sncb  caveat  or  at  the  office  of  the  solicitor  known  agent  or  attorney 

who  shall  have  signed  such  caveat  and  such  service  shall  be  deemed 

sufficient  service  of  the  notice  as  against  all  persons  who  may  claim 

nuder  the  same  caveat 

(a)  Bvtry  caveat, — Gf .  note  (a)  to  s.  99  lapra. 

{h)  ShaU  ttaU.~Tbe  contents  ol  the  lorm  have  been  added  to  by  s.  36  of  the 
Aotof  1877,  in/ra. 

101.  So  long  as  any  caveat  shall  remain  in  force  prohibiting  the  ??  ''"■•  *'"■,  '*• 

■^  "  °  Ho  entrj  to  be 

transfer  or  other  dealing  with  land  the  Registrar-General  shall  not  enter  made  in  register 
in  the  register  book  any  memorandum  of  transfer  or  other  instrument  i^^^g  in^resMct 
purporting  to  transfer  or  otherwise  deal  with  or  affect  the  land  estate  '"  ^iucb  caveat 
or  interest  is  respect  to  wMch  such  caveat  may  be  lodged.  bun. 

r.„zed  by  Google 
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Effect  of  caveat. — The  eSect  ot  the  lodgment  at  a  eavMt  agaiiut  dealings  it  to 
suBpead  the  regiatration  ot  all  deEkliDgs  with  the  land  until  tite  qaeetion  ot  prioritj 
U  decided.  Kiuling  v.  MtUhehan  (N.Z.L.B.  3  C.A.  261).  To  this  eitent  the 
caveat  takes  prioritf  over  an  inatiimieiit  lodged,  before  it.  It  the  iostnunent 
inteaded  b;  the  caveator  to  be  poatponed  is  not  oaly  lodged  for  legiBtratton 
but  aotuoUf  registered  the  caveator  is  too  late,  tor  the  interest  given  b;  the 
instrament  has  already  passed.  A  patohaser  entitled  to  specifio  pertonnonce 
who  lodges  a  caveat  to  protect  his  rights  retains  his  priority  as  against  a  sab- 
Beqaent  purchaser  from  the  aame  vendor  whose  transfer,  accompanied  by  the  cer- 
tificate ot  title,  is  lodged  for  registration  after  the  lodgment  of  the  caveat.  In  re 
Bcanlan  (9  Q  L.  J.  48).  It  was  decided  in  that  case  that  a  caveat  nas  itself  en 
"  instrument "  within  the  meaning  ot  the  Interpretation  Olattse  and  of  ss.  12, 
11,  and  15  of  the  Act  of  1B7T  so  as  to  talie  priority  over  a  transfer  lodged  sabH- 
qnently. 

.  The  loUowing  moral  drawn  from  Scanian'i  Gate  by  Lilley  C.J.  should  be  bome  in 
mind.  "  The  plain  practical  precaotion  fot  a  purchaser  is  to  have  the  oertificata 
oi  title  and  memorandum  of  transfer  deposited  iu  the  registry  by  the  vendor,  and  to 
ascertain  that  there  is  no  caveat  there  before  he  pays  his  purchase  money.  The 
same  care  should  be  observed  in  mortgage  and  other  transactions  nnder  the  Act 
People  cannot  learn  too  soon  that  dealings  outside  and  without  reference  to  the 
registry  are  hazardous."  (3  Q.L.J. ,  at  p.  4B).  Ste  tiito  CoaeU  i.  SWcey  (ISV.L.B. 
80),  quoted  in  note  (e)  to  s.  109.  infra,  and  the  note  as  to  depositing  poichase 
money,  Ac,  on  joint  account,  at  p.  61,  nqira. 

Notwithstanding  that  it  has  been  decided  as  above  that  a  caveat  as  an  "  instra- 
ment "  has  priority  over  other  instruments  subsequently  lodged,  nevertheless  it 
will  not,  by  virtue  of  its  prior  lodgment,  assist  the  caveator,  if  his  title  is  an 
inferior  one  to  that  of  the  person  who  subsequently  lodges  a  conSicting  Instnunent. 

On  4tb  April,  1900,  the  registered  proprietor  agreed  to  sell  land  nnder  the  Acts  to 
6.  A  transfer  was  executed  a  week  later,  and  a  certain  amount  was  paid  in  cash, 
the  balance  to  remain  on  mortgage.  At  the  time  ot  the  transfer  an  action  was 
pending  against  the  registered  proprietor,  and  on  llth  May  judgment  was  obtiuned 
against  her.  On  the  14th  May  the  plaintiffs  in  the  suit  lodged  a  caveat  against 
dealings  with  the  lands  the  subject  ot  the  transfer,  claiming  an  estate  or  interest 
in  these  lands  by  virtue  ot  the  judgment.  The  registered  proprietor  applied  to 
register  the  transfer,  whereopon  the  plaintiffs  took  out  the  present  summons  to 
extend  the  caveat  under  the  Act  of  1878.  It  was  argued  that  the  caveat  having  been 
lodged  before  the  transfer,  gave  the  plaintiffs  priority,  but  the  Court  held  that  the 
title  ot  the  transferee,  a  bona  fide  purchaser  for  value,  could  not  be  disturbed. 

"  The  only  effect  of  a  caveat  is  to  protect  any  dealing  with  the  land  pending  the 
discovery  of  what  the  clwms  ot  the  party  are.  At  present  all  that  appears  is  that 
the  transferee  has  a  good  title.''     Ptr  Darley  C.J. 

"  It  is  contended  that  the  lodging  ol  the  caveat  gives  priority  over  the  transfer 
executed  in  pursuance  of  the  sale  ot  the  4th  April  I  am  quite  clear  it  has  no  such 
effect.  The  effect  of  a  caveat  h  nothing  more  than  a  statutory  injunction  to  lieep 
the  property  in  ilatu  quo  until  the  Court  has  an  opportonity  of  discovering  what  are 
the  rights  of  the  parties  ....  but  the  present  is  a  perfectly  hona  fide  tran. 
saction.  with  which  the  Court  cannot  interfere."  Ftr  Owen  J,,  In  re  Hitchcock, 
17  W.N.  (N.S.W.)6a. 

Semblt,  also,  in  the  above  case  the  caveators  bud  no  interest  whatever  in  the  land. 

The  object  of  a  caveat  is  not  to  supersede  the  tegular  proceedings  ot  the  Court, 
but  to  give  time  for  the  applioation  ot  the  procedure  ol  tii«  Conrt.     It  the  time 
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foe  wtthdnwiiig  the  caveat  [asokllj  one  month)  ii  too  limited,  an  application  can 
In  mado  to  the  jndge  on  Bp«aial  affldaiits  to  extend  it.  Ex  parte  Davenport, 
(S  8.C.R.  (Q.)  117. 

Nor  Bbonld  a  caveator  imagine  that  ths  mere  lodgment  of  a  caveat  revives  or 
pnlongB  any  rights  which  may  be  lost  bj  inaction.  He  must  be  prompt  in  seeking 
hii  remedy,  it  the  nature  of  the  case  demands  prompt  action.  Butler  v.  SaddU 
fliU  G.il.  Co.  {N,Z  L.R.  3  B.C.  396,  Dig.  Col.  60)  ;  HoiceU  v.  Union  San*  Ltd. 
(6  N.Z.L.B.  SGT,  Dig.  CoL  SI);  In  rt  Tlumaoa  it  Chipp$,  Ex  parte  Findlag 
(N.ZX.RS8.C.  S3);  In  re  Of ter,  Ex  partt  Knight,  18  S.Z.h.Ti.  886. 

k  caveat  does  not  prevent  dealings  with  land  under  the  Act  which  ma;  be  eom- 
pleled  without  registration— e.g.,  the  making  ot  farther  advances  under  a  mortgage 
whieh  provides  therefor.  The  mortgagee  is  not  bound  to  seaich  tot  caveats  before 
making  each  new  advance,  and  the  existence  of  a  caveat  does  not  operate  as 
notice  to  him.     Qutentland  Trwteu  v.  Regutrar  of  Titla  (0  Q.L.  J.  IG). 

It,  however,  he  had  attual  notice  of  the  prior  adverse  interest,  he  woold  probably 
be  postponed  to  it.     Coaell  v.  Btacey  [18  V.L.B.  80) ;  and  lee  notes  to  s.  109  pott. 

Where  a  caveat  against  dealings  was  lodged  on  the  16th  June,  1877,  and  an  ad- 
naoe  made  on  25th  June  on  the  securit;  of  Crown  grants  which  had  been  deposited 
to  cover  the  intended  advance  before  the  caveat  was  lodged— «.«.,  on  Sth  June— it 
WIS  held  that  the  caveator  had  protected  his  claim  against  the  advance,  becaase 
II  was  a  Babseqnent  transaction.  In  re  Wildaih  <£  Sutehitoit,  Ex  partt  MUkin 
tQ-LB.  (Pt.  II.)  47. 

The  lodging  of  a  caveat  against  the  i^istration  ot  a  transfer  only  throws  a 
cloud  npoQ  the  title  of  the  registered  proprietor,  and  does  not  amount  to  such 
nidenae  of  an  absolute  want  ot  title  as  to  induce  the  Court  to  refuse  a  purchaser 
speclGc  performance  of  a  contract  ot  sale  on  the  ground  that  the  vendor  has  no 
title.     Tay\oT  v.  Land  Mortgage  Bank  (12  T.L.II.  718,  S  A.L.T.  Bg,  Digest  SS.) 

102,  Any  caveat  which  may  be  lodged  under  the  provisioDa  herein-  .  _.     j,      . 
before  contained  may  be  cancelled  (a)  by  the  Registrar- General  upon  its  Registrar- 
being  proved  to  his  satisfaction  and  that  of  the  Master  of  Titles  that  amaal  caveat 
the  estate  interest  or  claim  of  the  person  by  whom  or  on  whose  behalf  "P"?  P'""'  ^^^^ 
the  same  is  lodged  has  ceased  been  abandoned  or  withdrawn  or  that  parties  have 
the  rights  of  the  persons  on  whose  behalf  snch  caveat  may  have  been  Jh^^oTe'^torest 
locked  are  satisfied  or  arranged  or  in  case  the  Registrar-General  and  ^  ^°  caveator 
the  Master  of  Titles  shall  be  satisfied  that  the  nature  of  the  estate  warrant  the 
interest  or  claim  of  the  person  by  whom  or  on  whose  behalf  the  caveat  °^^^*- 
is  lodged  is  not  such  as  to  entitle  him  to  prohibit  the  sale  or  mortgage 
or  other  dealing  with  the  land  estate  or  interest  referred  to  in  such 
caveat 

Provided  always  that  at  least  seven  days  before  cancelling  any 
caveat  in  such  last-mentioned  case  the  Registrar- General  shall  cause 
notice  to  be  served  in  the  manner  hereinbefore  provided  upon  the  person 
by  whom  the  caveat  is  lodged 

(a)  Hay  be  eaneeUtd.—Wwt  Australia  is  the  only  other  Anetralasian  colony  in 
which  this  section  is  to  be  found.  It  is  a  nssful  section  as  tar  as  regards  the  first- 
mentioned  set  ot  duties,  which  are  almost  entirely  ministerial ;  but  the  latter  part 
ol  the  Drat  paragraph  imports  judicial  functions  which  the  officials  named  would 
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probably  deoline  (Mid  rightl;)  to  szeroiBe  except  in  very  clear  c&ses,  preferriii^  to 
1«ATS  the  parUea  to  the  meanf  of  teating  their  rights  afloided  by  the  precedlog 
Bectioas. 


25  Vic,  No.  U. 
CompeDBatloQ 

for  lodging 


108.  An;  pereoD  lodging  a  caveat  Trith  the  Registrar-GeneTal  with- 
out rec»onable  caose  shall  be  liable  to  pa;  such  damages  (a)  as  ma;  be 
recovered  in  an  action  at  law  by  an;  person  aggrieved  thereb; 

(a)  Damagti. — In  an  aetion  for  improper);  lodging  a  caveat,  a  judgment  tot  40i. 
damageE,  without  ooets,  was  not  diatnrbed.  Hamburger  v.  Ohappelote  (2  W.N. 
(N.S.W.)  5S).  In  such  an  action  the  burden  oC  prool  lies  upon  the  party  alleging 
want  of  reasormble  cause.  Kaiha  Valley  Railway  Co.  v.  Kauri  TiirUur  Co.  (11 
N.Z.L.B.  403,  Dig.  CoL  56). 

Remedy  for  improperly  retaining  caveat. — In  Ex  parte  Ktane,  In  re  Baa- 
champ  {1867,  1  B.C.R.(Q.)161),fuiofBcialasaigneewho  lodged  a  caveat  and  allowed 
it  to  tenain  on  the  raster  atteT  he  had  parted  with  his  interest  in  the  land,  ma 
ordered  to  pay  Qie  costs  of  an  application  lor  an  order  upon  him  to  withdraw  the 
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Cajeats  to  state     ^j^jj  j(jg  Beffistrar- General  shall  state  so  far  as  the  caveator  SEin  do  so 

addreaees  of 

persons  to  the  name  and  address  of  the  person  to  whom  the  same  is  required  to  be 

we^to  be  noiifiod.  "notified  b;  the  Registrar- General  under  the  ninety-ninth  section  of  the 
Principal  Act, 

(a)  This  and  the  following  sections  probably  refer  aa  well  to  oavebts  agunst  appli> 
oatioas  as  to  caveats  against  dealings  {ite  note  (a)  to  s.  99,  tapra) ;  therefore  Form 
B.  as  well  as  Form  K.  must  ba  added  to  in  the  direction  indicated  by  this  section. 

37.  Notifications  under  tbe  said  ninety-moth  section  ma;  be  sent 

through  the  poet  in  a  prepaid  registered  letter  addressed  to  the  person 

entitled  to  notice  at  his  last  linown  place  of  abode  and  if  bo  sent  shall 

be  sufficient.  , 

4]  Vic,  No.  la         88.  An;  person  interested  presentl;  prospectively  or  otherwise  in 

intwisted  may      ^^^  "r  any  estate  or  interest  in  or  security  upon  land  or  any  instrn- 

prooure  removal    ment  affecting  land  whose  right  to  deal  therewith  or  to  have  an;  entry 

made  in  the  register  with  respect  thereto  is  forbidden  by  an;  caveat  or 

who  is  otherwise  prejudicial!;  affected  (a)  b;  such  caveat  ma;  proceed 

to  procure  the  removal  {b)  of  such  caveat  in  the  manner  provided  b; 

the  ninet;-ninth  section  of  tbe  Principal  Act. 

{a)  Who  U  otherwiie prejudicially  affected.Such  persons  must  be  pecaliuly  dili- 
gent in  attending  to  their  own  interests,  foi  the  Begistrar  is  not  bound  to  send  them 
a  notiflcation  such  as  he  sends  to  persons  mentioned  in  the  oaveat  whose  right  to 
deal  with  the  land  is  questioned  by  the  caveator.    Set  s.  S6,  lupra. 

(6}  iifmoral.— Section  99  of  the  Principal  Act  in  reality  provides  for  the  "with- 
drawal" of  caveats.     See  note  (f)  to  that  section  eupra,  and  tbe  cases  therein  re- 

89.  After  the  espiration  of  three  caJendar  months  from  the  lodgment 
with  the  Registrar -General  of  an;  caveat  under  the  mQet;-eighth 
section  of  the  Principal  Act  such  caveat  shall  be  deemed  to  have 


41  Vic,  No.  18, 
Notification  of 
caveat  to  bo 
posted. 
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Upeed  (a)  nnleas  it  shall  have  been  lodged  with  ihe  wriiten  coDsent  of 
an  equitable  moitgagee  or  the  registered  proprietor  (b)  of  the  land 
affected  thereby  or  unless  the  person  bj  whom  or  on  whose  behalf  the 
same  was  lodged  shall  within  that  time  have  taken  proceedings  (r)  in 
&aj  court  of  competent  juiisdiotion  to  establish  his  title  to  the  estate  or 
JDterest  therein  specified  and  shall  have  given  written  notice  thereof  to 
the  Begifitrar-General. 

JO.  Whenever  any  caveat  ahall  have  lapsed  under  the  laat  preceding  ti  Via,  No.  18. 
section  or  shall  have  been  ordered  to  be  removed  (d)  hy  an;  order  made  ^^j  ^  ^^  lodged 
by  aie  Supreme  Court  or  a  Judge  thereof  it  shall  not  be  lawful  for  the  on  uma  grounds. 
same  person  to  lodge  another  caveat  on  directly  or  substantially  the 
mme  gronnda  («)  npon  which  the  caveat  so  ordered  to  be  removed  was 
lodged. 

(d)  Deemed  to  have  lapied. — Before  the  paasm;;  ol  this  proTiBion,  caveats  in  Form 
E.  did  not  lapse  bj  effluiJon  o(  time.  Compare  the  proiisions  a«  to  lapse  ol  caveats 
i^Dst  applications.  See  b.  25  and  the  uotee  thereto,  tupra,  pp.  32  el  uq.  la  the 
Ticloiian  Act  there  ia  a  similar  provision  for  the  lapse  oF  careata  against  applica- 
tioOB.  except  thai  the  time  ol  dmation  ie  one  mouth  and  not  three  months  (e.  34) ; 
bat  caveats  ogamst  dealings  last  lor  an  indefinite  tinie— until  14  days  after  notice 
at  an  intended  dealing  given  to  the  caveator  (b.  145).  Bo  in  New  Sonth  Wales 
(9.  83).  Bni  in  the  Qneengland  Form  E.  the  blank  before  "daja"  is  seldom  filled 
Dp,  ii  being  nnDeceesar;  to  do  ao. 

i  caveat  lodged  by  a  etttui  qui  trvil  or  other  person  having  an  equitaUe  interest 
nilbout  the  consent  of  the  trustee  (registered  proprietor)  is  therefore  an  inadequate 
protection ;  and  il  each  consent  cannot  be  obtained,  and  the  assistance  of  the  Begis- 
trar  cannot  be  invoked,  as  b;  a  person  under  dieabilit;  (s.  11  (6)  nipra,  p.  20),  the 
caveator  mast  bring  an  action  so  as  to  assert  his  rights  within  the  time  Sied  b;  the 
present  section. 

{b)  Lodged  with  the  aritien  eoneent  of  an,  eqtiUable  mortgagee  or  the  regutered 
pToprittor. — It  should  be  remembered  that  there  is  another  class  of  caveats  against 
dealings  which  do  not  lapse — viz  ,  caveats  lodged  b;  the  Registrar  to  protect  the 
rights  ol  the  Crown  or  of  absentees  or  persona  ander  disability.  Bee  s.  11  (G)  tapra, 
p.  ao,  and  the  notes  thereto.  A  caveat  lodged  with  the  consent  ol  the  registered 
proprietor  would  be  e.g.,  that  ol  an  equitable  mortgagee  or  an  unpaid  vendor.  See 
note  to  s.  97,  fupra,  p.  129, 

(e)  Have  taken  pToceedingt.^See  noie  ib)  it)  ».  25,  TO^a,p.3B;  also  In  re  Ede, 
Exparu  Branuton  (3  S.C.R,  (Q.)  162). 

(d)  Ordered  to  be  removed. — The  word  need  in  the  Principal  Act,  s.  99,  eupra, 
and  s.  24  is  "withdrawn";  and  before  the  Act  of  1877  was  passed,  it  was 
held  tfaat  the  person  who  lodged  a  caveat  was  tke  proper  person  to  "  withdraw"  it. 
InreBeawhamp,  Ex  parte  Keane  (1  S.C.B.  (Q.)  161].  See  a.\eo  In  re  Parker,  Ex 
parte  Moffatt  (B.C.B.,  31st  March,  1898).  Bot  ite  note  (6)  "Removal"  to  s.  88, 
>ui>ra,  and  Expartf  Sanenport  (3  S.C.R.  (Q.)  at  p.  123),  where  a  caveat  lodged  b; 
the  Attorney-General  was  ordered  to  be  withdrawn  b;  the  Begistrar. 

(0  The  lame  grouHde.—lii  Ex  parte  Dasenport  {S  S.C.S.  (Q.)  95,  117,  131,  before 
thepresent  enactmsnt  was  in  force,  succesdve  caveats  were  lodged  by  three  different 


n  behalf  of  the  Grown. 
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2SY1C.,  No.  14. 

PowBr-of- 

aiioraej. 


POWBBS   OF  AtTOBHET  AND  BeOIBTUTION  AbBTBACIS. 

104.  The  ptoprietor  of  any  land  under  the  provisions  of  this  Act  or 
any  person  legisbered  as  having  estate  or  intetast  therein  may  by  a 
power  of  attorney  in  any  form  heretofore  in  use  for  the  like  purpose  or 
in  form  L  of  the  Schedule  hereto  authorize  and  appoint  any  person  to 
act  for  him  or  on  bis  behalf  in  respect  to  the  leasing  of  suoh  land  or 
the  transfer  or  mortgage  of  bis  estate  or  interest  therein  or  otherwise 
lawfully  to  deal  with  such  land  estate  or  interest  in  accordance  with 
the  provisions  of  this  Act 

and  upon  any  such  power  being  brought  to  the  Registrar-General 
he  shall  enter  a  memorial  of  the  same  in  the  register  book  (a)  and 
from  and  after  the  date  of  suoh  entry  in  the  register  book  all  acts 
lawfully  done  or  performed  by  the  person  so  appointed  under  authority 
of  and  within  the  limits  prescribed  in  such  power  shall  have  the  same 
force  and  effect  and  be  equally  binding  on  such  proprietor  (b)  as  i( 
the  said  acta  had  been  done  or  performed  by  hitn 

and  every  such  power  bearing  endorsement  that  the  memorial  of 
the  some  has  been  so  entered  signed  by  the  Registrar- General  shall  be 
received  in  evidence  as  snfficient  proof  (c)  that  the  person  to  whom 
such  power  has  been  granted  is  duly  authorized  to  make  all  contracts 
sign  all  instruments  and  to  perform  all  other  lawful  acts  in  accordance 
with  the  powers  therein  limited  and  appointed 

Provided  always  that  an  original  or  on  attested  {d)  copy  of  every 
such  power  of  attorney  shall  be  deposited  with  the  Registrar-General 


41  Tic,  No.  la? 
BeRister  ol 
powers  ol 
attome;. 


BeglatniT- 
Qeneral  not  to 
require  proof 
ol  levooation. 


18.  A  separate  register  (e)  of  powers  of  attorney  affecting  lands 
under  the  provisions  of  this  Act  or  which  may  be  the  subject  of  an 
application  (/)  to  bring  them  under  such  provisions  shall  be  kept 

And  whenever  a  power  of  attorney  shall  be  brooght  to  the 
Regiatrar- General  for  the  first  time  he  shall  enter  a  memorial  thereof 
in  such  register  and  such  entry  shall  be  considered  a  compliance  with 
the  provision  of  section  one  hundred  and  four  of  the  principal  Act 
requiring  that  a  memorial  of  such  power  of  attorney  shall  be  entered  in 
the  Register  Book  and  no  entry  of  such  memorial  after  the  first  such 
entry  shall  be  necessary 

It  shall  not  be  necessary  for  the  Registrar- General  (^]  to  require 
proof  that  at  the  time  of  the  execution  of  any  instrument  executed 
under  any  such  power  and  tendered  to  him  for  registration  such  power 
was  unrevoked  (A). 

(a)  In  the  RcgitUr  Boo):.— Bat  im  t).  18  of  the  Act  of  ISTT  printed  tupra. 

{b)  Binding  on  luch  proprieU>r. — In  a  Viotorion  oane  tlie  Begiatr&r  waa  held  to 
have  right];  refused  to  register  a  transfer  of  land,  the  title  to  which  depended  on  a 
deed  pnrpotting  to  have  been  executed  under  a  power  of  attorney,  on  the  gronnd 
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ttttt  aridenoe  must  be  given  ef  the  prineipBl  being  alive  at  the  date  of  the  regUtra- 
tton  ot  the  power.  In  re  Woodi  (6  W.W.  ±  a'B.  (L.)  238,  Dig.  Col.  98,  Full 
Coart).    Bat  ue  b.  107  (ii.)  infra. 

Where  the  attoroeje  aiidec  ponei  of  a  mortgagee  of  land  nnder  the  Act  Bold  the 
hud  under  the  power  ol  sale  to  a  purchaser,  and  being  also  attorneys  tor  the  de. 
lendants  agreed  aa  iaoh  to  advance  part  of  the  purchase  money  to  the  puichaaer  in 
eenBideTAtion  ot  his  eiecaling  a  mortgage  to  the  defendants,  and  the  mortgage  waa 
eiecQted  according];,  but  the  amount  agreed  to  be  advanoed  was  never  in  taot  paid 
to  the  original  mortgagee  (the  plaintifl),  but  an  amount  corresponding  theret^i  wae 
debited  and  credited  in  the  boolca  of  the  attorneys,  oho  bad  before  these  tiansactionB 
misappropriated  the  moneje  ot  the  defendants  left  with  them  tor  investment,  it  was 
held  that  the  defendants  mnst  transfer  the  mortgage  to  tbe  plainlifis.  Garden  v. 
GOitU  (18  N.Z.L.R.  467,  Dig.  Col.  108). 

Where  an  attorne;  under  power  acting  in  eieees  ol  the  authority  eonferred  on 
bim,  executed  an  easement  ot  right^t-way  under  the  Victorian  Act,  it  was  held  that 
inasmuch  as  the  instrument  so  executed  purported  to  transfer  and  grant  an  incor- 
poreal hereditament,  it  was  an  "  instrument  purporting  to  affect  land  "  within  the 
raeuiing  ot  s.  36  of  the  Act  of  1S66  (corresponding  to  b.  S4  ot  the  Queensland  Act 
0II86I),  and  therefore  upon  registration  under  that  section  the  grantee,  in  the  absence 
ol  fraod,  became  by  virtue  ot  s.  36  conjointly  with  s.  19  (corresponding  to  Qneena- 
land  Act  ot  1S61,  s.  *i).  the  registered  proprietor  ot  the  eaaament  ot  right-of-way 
mentioned  in  the  instrument,  and  entitled  to  eierciee  the  rights  ot  a  registered  pro- 
prietor.    Magor  v.  Donald  (18  V.L.B.  266.  8  A.L.T.  150). 

(;)  Sttfficient  proof. — Cf.  notes  ConcUuive  evidaiee  to  u.  83  and  46  respeotively, 
lupm,  pp.  40,  62. 

(d)  Actated—i.e.,  "attested  by  a  witneas." — One  witness  la  sufficient.  CI.  ss.  48, 
S2,  56,  ivpra.     Ab  to  attestation,  tte  as.  116  tt  itq.,  ij^ra. 

(e)  Separate  regitUr. — This  obviates  the  necessity  of  registering  the  power  of 
attorney  separately  on  every  piece  ot  land  owned  by  the  grantor  of  the  power. 

(fl  The  mijeet  of  an  application. — This  apparently  refers  to  powers  of  attorney 
which  give  a  power  of  sale  of  lands  not  under  the  Acts,  which  lands  the  attorney 
has  applied  to  bring  under  the  Acts,  in  pursuance  of  s.  93,  lupra. 

Ig)  Neeetfary  far  the  fl(jMrrar,~§u<er<  whether  the  Assurance  Fund  will  be  liable 
to  the  proprietor  if  he  has  actually  revoked  the  power  ot  attorney  before  the  instru. 
ment  is  executed. 

(h)  Unrecoktd. — As  to  revocation,  $ee  ss.  107,  108,  iitfra.  As  to  powers  of 
attorney  containing  a  olaose  to  the  effect  that  they  shall  continue  in  force  until 
QcUce  of  death  or  revocation,  lee  a.  3  of  "  The  MtrcantiU  Act  of  1B67  "  (P.  &  W. 
p.  1539). 

105.  ThQ  RegiBtzEtT-Geoeral  npon  the  application  of  any  registered  25  Tic,  No.  14. 
proprietor  of  land  under  the  proviflions  of  this  Act  ahall  grspnt  to  such  gS^ct  for 

proprietor  a  reaistration  abstract  (a)  in  the  form  M  ot  the  Schedule  hereto  registering 

,.,,.,,.  dealmgs  without 

enabling  mm  to  transfer  mortgage  or  otherwise  deal  with  hia  estate  or  the  limits  of  the 

interest  in  such  land  at  any  place  without  the  limits  of  the  Colony  and  rgX^Dle  Ml 

Bhall  at  the  same  time  enter  in  the  register  book  a  memorandum  recording 

the  issue  of  such  registration  abstract  and  shall  endorse  on  the  grant 

certificate  of  title  or  other  instrument  evidencing  or  constituting  the 

title  of  such  proprietor  a  liiie  memonkndtun  recording  the  issne  of  such 

registration  abstraot 
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and  froTD  and  after  the  issuing  of  an;  Buch  registration  abstract  no 
transfer  mortgage  leaBe  or  other  trEinaaotion  (b)  transferring  oncnmbering 
or  in  any  way  affecting  the  estate  or  interest  in  respect  of  which  such 
registration  abstract  is  issued  shall  be  entered  in  the  register  book 
until  such  abstract  shall  have  been  surrendered  to  the  Begistrar-Oeneral 
to  be  cancelled  or  the  loss  or  destruction  of  such  abstract  proven  to  his 
satisfaction 

(a)  RegUtratUmabitTacl.— Thin  la  hklaAalpOTtaiHe  regfiter,  which  vhen  iniicd 
ghowi  the  then  state  ol  the  title,  and  it  Butheotiuited  hj  tha  signature  and  seal  of 
the  Bogistrar.    The  entriea  m&j  be  added  to  as  shown  ia  u.  106  aud  107. 

(b)  Or  other  traniaelion.—Tbeae  words  appear  to  ineSode  a  dealing  with  the  land 
under  El.  86  oi  b.  91 ;  io  that  no^/a.  or  aale  thereunder  or  transmiBsion  to  a  tmatee 
in  insolTenc;  c&n  be  entered  on  the  register  DntU  suTrender  of  the  abstrEwt.  Cf. 
B.  TO  of  the  N.S.W.  Act ;  bnt  in  the  Victorian  Act  (a.  153)  the  neoesBarj  protection 
le  given  to  creditors.  It  foUovs  that  the  registered  proprietor  of  land  in  QueenEland 
ma;  make  use  of  a  registration  abslract  as  a  convenient  mode  of  oheating  his 
creditors.  Debtors  have,  as  a  natter  of  fact,  seldom  if  ever  had  recourse  to  such 
an  expedient,  for  the  issue  of  abstracts  has  been  very  limited  in  this  colony.  This 
and  the  following  sections  dealing  with  registration  abstracts  are  practicsJly  useless 
portions  of  the  Act,  probably  because  parchasers  and  mortgagees  like  to  see  the  land 
with  which  they  are  dealing.  The  latest  Australian  Act,  that  of  West  Australia, 
baa  omitted  the  secUona  altogether. 

Mode'of  *''*'  ^*  ^^'  ^^^S'"  ""ly  teansfer  mortgage  lease  or  other  dealing  with 
prooednre  under  land  is  intended  to  be  effected  under  any  such  registration  abstract  a 
abstract.  memorandum  of  transfer  bill  of  mortgage  lease  or  other  instrument  as 

the  case  may  require  shall  be  prepared  in  duplicate  in  form  hereinbefore 
prescribed  and  shall  be  produced  to  some  one  of  the  persons  hereinafter 
(a)  appointed  as  persons  before  whom  the  execution  of  instruments 
without  the  limits  of  the  Colony  may  be  proven        • 

and  upon  memorial  of  such  instrument  being  entered  upon  the 
registration  abstract  and  authenticated  by  the  signature  of  such 
authorised  person  in  manner  hereinbefore  directed  for  the  entry  of 
memorials  in  the  register  book  such  transfer  mortgage  lease  or  other 
dealing  shall  be  as  valid  and  binding  to  all  intents  and  purposes  as  if 
the  same  had  been  made  within  the  limits  of  the  Colony  and  recorded 
in  the  register  book  by  the  Registrar- General 

and  subject  to  the  rules  hereinafter  for  each  such  case  prescribed 
every  person  whose  name  shall  have  been  recorded  upon  such  registra- 
tion abstract  as  transferee  mortgagee  lessee  or  encumbrancee  shall  be 
held  and  taken  to  be  registered  as  such  and  shall  have  the  same  rights 
and  powers  and  be  subject  to  the  same  liabilities  as  he  would  have  had 
and  been  subject  to  if  his  name  had  been  registered  in  the  register  book 
instead  of  such  abstract 

(a)  HtriiiuifUr.—SM  ss.  115  et  ttq.,  infra. 
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107.  The  followinff  ral«8  (a)  shaU  be  observed  as  to  powera-ot-  2«  Tio..  No.  l^ 

.  ..■        ^    ,      .  QenenJ  rules 

attorney  and  legistiaiion  abstracts  kppliaable  to 

powera-ol- 

(i)  The  power  shall  be  eserciaed  in   conformity  ■  with    the  attorney  and 

^ '  tegirtnOion, 

directions  contained  therein  Kbatrscts. 

(□)  No  transfer  mortgage  lease  or  encnmbrance  bond  fide  made 
thereunder  shall  be  impeached  by  reason  of  the  person  b; 
whom  the  power  was  given  dying  {h)  before  the  making  of 
SQOh  transfer  mortgage  lease  or  encumbrance 

(m)  Mo  transfer  mortgage  lease  or  encumbrance  bonaJuU  made 
to  a  purchaser  mortgagee  lessee  or  encombrancee  without 
notice  (c)  shall  be  impeached  by  reason  of  the  insolvency 
of  the  person  by  whom  the  power  was  given 

(iv)  If  a  transfer  be  effected  there  shall  be  delivered  up  to  the 
Registrar- Qeoeral  the  memorandum  of  transfer  by  which 
the  land  or  any  estate  or  interest  therein  is  contracted  to 
be  transferred  together  with  the  registration  abstract  and 
the  grant  certificate  of  title  lease  or  other  instrument  of 
title  and  he  shall  thereupon  enter  in  the  register  book  a 
memorandum  of  the  particulars  of  such  transfer  and  of  the 
cancelling  of  such  abstract  and  shall  endorse  on  such 
memorandum  of  transfer  and  also  on  the  grant  certificate 
of  title  lease  or  other  instrument  of  title  a  memorandum  of 
the  day  and  hour  on  which  such  entry  was  made  and  if  a 
fall  estate  in  fee  simple  in  such  land  or  in  any  part  thereof 
shall  have  been  transferred  he  shall  cancel  the  grant  or 
certificate  of  title  so  dehvered  up  and  shall  issue  a  certificate 
of  title  of  such  land  or  of  the  portion  thereof  transferred  and  if 
part  only  be  transferred  he  shall  also  issue  to  the  proprietor 
a  certificate  of  title  of  the  remainder  and  shall  before 
issuing  them  endorse  on  each  of  such  certificates  of  title  a 
memorandum  of  the  particulars  of  all  unsatisfied  mortgages 
or  encumbrances  appearing  in  the  register  book  or  on  the 
registration  abstract  as  affecting  the  land  included  in  each 
such  certificate  of  title 
(v)  Every  mortgage  or  encumbrance  which  is  so  endorsed  on 
the  registration  abstract  shall  have  priority  over  all  bills  of 
mortgage  of  the  same  estate  executed  subsequently  to  the 
date  of  the  entry  in  the  register  book  of  the  issuing  of  such 
abstract  and  if  there  be  more  mortgages  than  one  so 
endorsed  the  respective  mortg^ees  claiming  thereunder 
shall  notwithstanding  any  express  implied  or  constructive 
notice  {d)  be  entitled  one  before  the  other  according  to  the 
date  at  which  a  record  of  each  instrument  is  endorsed  on 
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BDch  abstract  and  not  scoording  to  the  date  of  the  bill  of 
mortgage 
(ti)  The  discbatge  and  also  the  transfer  of  any  mortgage  so 
endorsed  on  such  abstract  may  be  endorsed  on  such 
abstract  by  any  person  hereinbefore  (s)  aathorised  to  record 
a  mortgage  thereon  npon  the  production  of  such  evidence 
and  the  execution  of  such  inatmmentB  as  are  hereinbefore 
required  to  be  executed  and  produced  to  the  Registrar- 
General  on  the  entry  of  the  discharge  or  transfer  of  a 
mortgage  in  the  register  book  and  such  endorsement  so 
made  on  such  abstract  shall  have  the  same  effect  and  be  as 
Talid  to  all  intents  and  purposes  as  if  such  transfer  or 
discharge  had  been  entered  in  the  regiatei  book  by  the 
Registrar- General  in  manner  hereinbefore  provided 

(vn)  Upon  proof  at  any  time  to  the  satisfaction  of  the  Registrar- 
General  that  any  power-of-attomey  or  registration  abstract 
is  lost  or  is  so  obliterated  as  to  be  useless  and  that  the 
powers  thereby  given  have  never  been  exercised  or  if  they 
have  been  exercised  then  npon  proof  of  the  several  matters 
and  things  that  have  been  done  thereunder  it  shall  be 
lawful  for  the  Registrar- General  as  ciroumstanees  may 
require  either  to  issue  a  new  power-of-attomey  or  registrar 
tion  abstract  as  the  case  may  be  or  to  direct  such  entries  to 
be  made  in  the  register  book  or  snch  other  matter  or  thing 
io  be  done  as  might  have  been  mode  or  done  if  no  such  loss 
or  obliteration  had  taken  place. 
(vm)  Upon  the  delivery  of  any  abstract  to  the  Registrar- General 
he  shall  cancel  the  same  after  recording  in  the  register 
book  in  such  manner  as  to  preserve  its  priority  the  par- 
ticulars of  every  tease  and  of  every  unsatisfied  mortgage 
registered  thereon  and  shall  enter  the  fact  of  such 
cancellation  in  the  register  book  and  shall  also  by  endorse- 
ment on  the  grant  or  certificate  of  title  lease  or  other 
instrument  evidencing  the  title  to  such  land  note  the 
particulars  of  every  such  unsatisfied  mortgage  and  of  every 
such  lease  and  the  cancellation  of  such  registration  abstract 
and  every  registration  abstract  so  cancelled  shoU  be  void  to 
ftli  intents  and  purposes  and  he  shall  file  in  hia  ofiSce  the 
duplicates  of  every  memorandum  of  transfer  bill  of  mort- 
gage lease  or  other  instrument  executed  thereunder  which 
may  for  that  purpose  be  delivered  to  him 
(a)  Tha  /otloicing  nilii.— Rnlea  fi.),  (ii.)i  »nd  (iiL)  refer  to  powers  •!  attome7, 

rnlea  (Iv.),  (ff.),  (vi.)  and  (viil.)  to  regiBtration  abstraots,  and  rale  (vii.)  to  both  olasBW 

oi  Imtmmeiits. 


Digitized  bvGoO^^IC 


THE  "REAL   PROPERTY  ACTS"  OF  QUEENSLAND. 
{b)  Dj/mg. — See  notea  {b)  ftnd  {h)  to  a.  104,  tupra. 

(«)  Without  noitM.— How  lu  does  this  oonfliot  with  the  prinoiple  enanoiated  in 
e.  109  7    Stt  the  notes  to  that  sectioo. 
(d)  Expna,  implied,  or  caiMructive  vottet. — Set  note  (c)  to  3.  109,  i^fra. 
(r)  Etreinbefore.—See  a.  106. 


respect  of  which  a  power-of-&ttomey  (b)  has  been  issued  may  for  the  poner-of- 
purpose  of  revoking  such  power  execute  an  instrument  in  the  form  N  fo^'^^Qie  ^  i 
of  the  Schedule  hereto  and  the  RegistraF-General  eball  except  in  any 
case  where  a  registration  abstract  is  outstanding  enter  the  particulars 
thereof  in  the  register  book  and  shall  record  thereoD  the  day  and  hour 
ia  which  such  entry  was  made  and  from  and  after  the  date  of  such 
entry  the  Registrar-General  shall  not  give  effect  to  asj  memorandum 
of  transfer  or  other  instrument  executed  pursuant  to  such  power-of- 
attomey  and  if  the  holder  of  such  power  shall  neglect  or  refuse  to 
surrender  the  same  to  such  owner  (n)  or  his  agent  exhibiting  such  revo- 
cation order  he  shall  be  guilty  of  a  misdemeanor  and  on  conviction  thereof 
Bh&ll  forfeit  and  pay  a  sum  not  exceeding  One  Hundred  Pounds  unless 
it  shall  be  made  to  appear  to  the  aatisfactioa  of  the  Court  before  whom 
the  case  may  be  tried  that  the  powers  given  therein  had  been  exercised 
prior  to  the  presentation  of  such  revocation  order 

(o)  Owner. — Scilicet  "  PropriBtor." 

(b)  Pover  of  Mtomey. — See  s.  104,  tupra, 

Eptxct  o?  Noticx — ^Fbaod. 
109.  A  transferee  (a)  whether  voluntary  or  not  (i)  of  land  (c)  under  g.  y^    j,^  j| 
the  provisions  of  this  Act  shall  not  except  in  case  of  fraud  id)  be  affected  Transferee 
by  actual  or  constructive  notice  {e)  of  any  claims  rights  titles  or  interests  notice. 
other  than  those  which  have  been  notified  or  protected  by  entry  in  the 
register  book  (/)  according  to  the  provisions  of  this  Act  any  rule  of  law 
or  equity  to  the  contrary  notwithstanding 

Provided  (17)  always  that  nothing  herein  contained  shall  be  held  to 
deprive  creditors  of  any  rights  or  remedies  given  or  ptovided  by  a 
statute  passed  io  the  thirteenth  year  of  Her  Majesty  Queen  Elizabeth 
Chapter  6 

(It  u  ruggettei  partieularly  tcttA  legard  to  tht  preeeiU  tection,  that  the  eorreiponding 
tectioBt  of  Ibe  other  Auilralanan  Aett  ihould  be  eorttulttd,  and  their  liketuaet 
and  diuimiiaTitiu  noted.  The  eati*  on  Fbacs  are  coUected  in  the  Dig.  Colt, 
101-116). 

(a)  Traniferee. — The  lights  of  ft  tnoitgagee  or  other  person  having  a  TegiatnibiB 
inteieet  are  ptobabl;  baaed  on  aimUar  piinoiples,  althongh  the  legal  estate  does  not 
pus  except  in  the  oaae  of  a  tianefer.    See  m.  133, 126,  infra. 
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(b)  Whether  voluntary  or  not.— These  irorda  aeem  to  throw  the  lection  ont  ot 
hannanj  with  the  vhole  scheme  of  the  Acts.  The  aoperiorit;  of  the  poaitjon  of  s 
purchaser  (or  mortgagee)  for  Talne  ovei  a  volunteer  is  munt&iiied  in  the  later 
seotionB,  123  and  128;  and  lee  107  (iii.)  {v.). 

The  provision  le  not  to  b«  fonnd  in  an;  coneeponding  aectSon ;  and  there  aro 
eipress  deciaians  in  Victoria  and  Bonth  Australia  that  the  corresponding  sections 
in  those  colonies  are  not  intended  to  protect  volunteers.  CoUchin  t.  Wade  (3  T.L.B. 
(Eq.)  266);  OroMT.  Cflmpbett  (10 V.L.B.(Eq.)  186,6  A.L.T.  84);  Biggt  v.  UeEUitter 
(US.A,L.E.  86). 

As  ogiLiaBt  creditors,  this  protection  to  Tolanteets  is  largely  disconnled  b;  the 
sncceeding  paragraph,  which  preserves  the  operation  of  13  Eliz.,  c.  S.  See  note  (9) 
infra;  and  cf.  sa.  106,  et  tiq.,  ot  "  The  Iniolvinq/  Act  0/  1874." 

The  door  would  be  open  to  glaring  abases,  as  to  which  it  woald  be  difficnlt  to 
obtain  evidence  ot  knowledge  or  acts  amoanticg  to  fraud  if  this  provisioit  vera 
followed  literally  without  reference  to  the  other  sections  and  the  general  (runevork 
ot  the  Act. 

As  to  the  operation  ot  "  The  Iniotreiiey  Act  of  1874,"  the  following  case  ia  inatrnc- 
tlre: — W.  itE.H.,  partners  and  conditional  lessees  from  the  Crown  of  certain 
lands,  transferred  their  leaiea  to  O.  H.  in  1876.  O.  H.  was  ignorant  of  the  trantter, 
W.  acting  for  him  under  a  general  power  of  attorney.  The  balance  of  the  rents 
was  subsequently  paid,  it  did  not  appear  by  whom,  and  Crown  grants  of  the  lands 
were  issued  to  Q.  H.  In  1876  (April)  the  lands  were  transferred  from  Q.  H.  to  A.  H. 
without  the  knowledge  ot  either  ot  tbem,  W.  acting  tor  O.H.  and  the  solicitor  (or 
all  the  parties  under  a  general  power  o(  attorney  for  A.  H.  It  did  not  appear  that 
any  consideration  passed.  Id  September,  1878,  W.  <ft  E.  H.  became  insolvent,  and 
in  Jannory,  1877,  obtained  their  certificates  ol  discharge.  On  June  Stb,  IB77,  the 
deeds  relating  to  the  lands  were  deposited  by  A.  H.'s  attorney  in  the  Australian 
Joint  Stock  Bank  to  cover  an  advance  to  W.  &  E.  H.  On  June  IGth,  1S77,  the 
Official  Trustee  in  Insolvency  entered  a  caveat  in  the  Beol  Property  Office  against 
any  dealings  with  the  land.     The  advance  was  not  made  by  the  bonk  till  June  25th. 

Held,  transfer  to  G.  H.  and  subsequeut  dealings  with  land,  fraudulent  and  void 
under  sa.  SS,  107,  108, 109  ol  Insolvency  Act. 

Held,  also,  The  Real  Properly  Act  does  not  invalidate  equitable  mortgages  by 
deposit ;  that  trustee  by  lodging  the  caveat  had  protested  his  claim  against  all 
BuI>Beqnent  transactions,  and  that  his  claim  was  therefore  prior  to  and  must  prevail 
over  that  of  the  bank.  In  re  WUdaih  iC  Kenneth  Uutchiton,  IneolreHti,  Ex  parte 
affstin  (Q.L.R.  Pt.  II.  67). 

(e)  Land. — See  definition  in  the  Interpretation  olanse,  mpra,  p.  6. 

(d)  Except  in  cttie  of  fraud. — This  exception  la  consistently  maintained  through- 
out the  Act.  Fraud  derogatea  from  the  paramount  title  ot  the  registered  proprietor 
{ete  note  (c)  to  a.  14,  lupra,  p.  S4,  and  consult  the  observationa  there  made  as  to  the 
meaning  of  the  term) ;  ejectment  lies  against  a  proprietor  registered  through  fraud, 
or  a  volunteer  deriving  title  (rom  such  a  proprietor  (9.  123) ;  so  does  an  action  tor 
damages  where  the  person  deprived  has  lost  his  remedy  against  the  land  (s.  126) ; 
and  a  grant  or  certificate  of  title  fraudulently  obtained  may  be  colled  tor  by  tba 
Segistrar  (s.  180).  Criminal  penalties  are  also  provided  lor  fratidulent  acts  by 
SS.  139,  142. 

Mere  notice  -of  a  conflicting  interest  is  not  (rand  {tee  Dole  («),  infra). 
As  to  the  me  aning  of  the  term  "  trand,"  lu  the  cases  collected  in  the  Digest  Col.  101, 
also  Nicholion  v.  Bank  of  A'av  Zealand  (12  M.Z.L.B.  428; ;  Jonat  v.  Jiynte  (N.Z.L.B. 
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3  B.C.  15);  Lake  v.  Jontt  (IS  V.L.B.  72S,  11  A.L.T.  72);  Baundert  t.  Cabot 
(N.Z.r..Il.  4  C.A.  IS) ;  Smith  t.  Enery  it  Braum  {9  N.Z.L.B.  Hi). 

"Fnuid"  doaa  not  inclnde  Innd  ot  the  eonTsjing  partj  in  fwjqniring  title, 
but  it  does  include  ooUnsioa  with  him.  Ortgory  t.  Alger  (19  T.L.B.  6SS) ;  CuUttt 
T.  rAoniyion(6V.UB.  (EqOHT);  Gookev.  Union  Banfc  (UN.S.W.L.R.  (Eq.)  280)- 

Ad  endwyoar  by  a  reglEteied  proprietor  uid  parobasers  from  blm  (pUlntiflB)  to 
take  advantage  of  a  mistake  u  to  the  identity  of  t,  block  ol  land  vhich  tbongh 
oeeapisd  by  the  defendant  was  wrongly  included  in  their  certificate  ot  title,  though 
it  showed  a  low  moral  perception  on  theit  part,  was  held  not  to  be  (rand  within  the 
meaning  of  the  section.  Laitt  y.  Jont*  (15  T.Ii.B.  739,  11  A.L.T.  73).  Cf.  Jonat 
T.  Jotut  (N.Z.L.B.  3  S.C.  16). 

It  is  trand  for  a  purchaser  trom  the  registered  propdetoc  with  noHee  ot  an  nnre- 
gistered  lease,  to  seek  to  deprive  the  lessee  of  his  rights,  ilerrit  v.  McKay  (16 
N.Z.L.B.  12*).  Cf.  Thomvion  A  Chipp  v.  Finlay  (N.Z.L.R.  6  S.C.  20S,  Dig.  Col. 
114);  and  Finnorant.'Weir  (fl.Z.h.K  6  S.C.  2B0). 

Where  a  person  has  notice  not  only  of  the  existence  ot  a  tmst  but  also  of  tbe 
nature  ot  that  trust,  and  takes  from  the  trustees  a  mortgage  whlob  is  a  fraud  on 
the  trust,  he  is  a  party  to  tbe  fraud,  and  is  not  protected.  Natiotuil  Bank  v. 
Naliotmlil.itA.  Co.  (  Vincent,  claimantl  (N.Z.L.B.  3  B.C.  257). 

Protection  is  only  afforded  to  a  person  who  acquires  title  by  tronsaoting  on  the 
laith  of  (he  register  with  a  percon  who  ie  registered  as  proprietor  or  his  duly 
antborised  agent. 

As  to  the  effect  of  tbe  registration  as  proprietor  ot  a  non-existent  person  by  trand, 
(be  following  obserrations  are  taken  from  tbe  judgment  of  the  Judicial  Committee. 
"Tbe  Victorian  Transfer  of  Laud  Statute  protects  those  who  derice  a  registered 
title  bona  fide  and  for  value  from  a  registered  owner.  Aeccordingly  they  need  not 
invesligate  tbe  title  of  eaob  owner,  tor  they  are  not  affected  by  its  inQmiities ;  but 
they  must  ascertain  at  their  own  penl  bis  existence  and  identity,  tbe  authority  of 
any  agent  to  act  tor  him,  and  the  validity  of  the  deed  under  irhjch  they  claim. 

"  The  protection  which  the  Statute  gives  to  persons  transacting  on  the  faith  of 
tbe  register  is  by  Its  terms  limited  to  those  who  nolually  deal  with  and  derive  title 
from  a  proprietor  whose  name  is  upon  the  register.  Those  who  deal  not  with  the 
registered  proprietor  but  with  a  forger  wbo  UEes  his  name  do  not  tramact  on  ike 
faith  ofthtregitter;  and  they  cannot  by  registration  ot  a  forged  deed  acquire  a  valid 
title  in  their  own  person,  although  the  fact  ot  their  being  registered  will  enable 
them  to  pass  a  valid  right  to  third  parties  who  purchase  from  them  in  good  faith 
and  for  onerous  consideration."     Qihbt  v.  Metier  (1R91,  App.  Cos.  at  265). 

Under  "The  (Q.)  Real  Property  Act  of  1861,"  a  bond  fide  purchaser  for  value 
without  notioe  trom  a  proprietor  registered  on  a  forged  transfer  obtains  on  registra- 
tion the  legal  estate.  Tbe  effect  of  such  a  transaction  under  the  English  Begistry 
Acts  oontrasted.    BaiUy  v.  Cribb  i£  McDonald  (2  Q.L.J.  42). 

Tbe  forged  signature  of  a  registered  mortgagee  passes  no  interest  to  a  registered 
transferee  of  the  mortgage,  although  be  has  bondjlde  paid  valuable  consideration 
to  tbe  forger,  and  had  no  notice  of  tbe  fraud.  Ex  parte  Batliam  (N.Z.L.R.  G  C.A. 
St2).  So  oi  a  forged  memorandum  of  mortgage.  Ex  parti  Davy  (N.Z.L.B,  6  C.A, 
760).  Tbe  otMB  ol  Coleman  V.  Riria  Puahanga  (N.Z.L.B.  4  S.C.  330)  and  O'Connor 
V.  O'Connor  (9  A.L.T.  117)  must  be  taken  to  be  overruled  by  Gibbt  v.  Me$ttT  (1891 
A.C.  248),  for  the  persooe  who  obtained  registration  in  those  oasee  did  not  aeqaire 
their  interest  in  the  land  on  tbe  faith  of  (be  raster. 
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{e)  Actual  orcorutruetivenotiet, — This  proTiaion  iippean  in  other  parti  of  the  Aoti. 
Ste  especiallj  b.  12  of  the  Act  of  1S7T,  tupra,  p.  41,  and  s.  91,  lupra,  p.  1S3 ;  and 
B.  107  (t.)  aupra,  p.  141.  And  cf.  a.  79  m  to  "  eipress,  implisd,  and  conatroatiTe 
troBts."  It  alio  eziBts  in  the  coireBponding  sections  ot  other  AoEtralBBiaD  Acta; 
accompanied,  in  moBt  ot  them,  b;  the  additional  proTision  that "  the  knowledge  that 
an;  trust  or  unregUtered  interest  is  In  eilBtecce  shall  not  ot  itself  he  impnted  aB 
fraud."  {See  b.  140  of  the  Victorian  Act,  and  s,  HI  of  the  Xew  South  Wales 
Act).  It  has  neTcrtheless  been  decided  that  it  was  not  the  intention  of  these 
Acta  to  abollBh  the  equitable  doctrine  ot  notice.  (Cf.  the  statutor;  prOTieion 
contained  io  «.  61  of  the  Act  ot  1877,  ivpra,  p.  IQ5.) 

Consult  generall;  the  oases  on  "  Notice  "  in  the  Digest,  Cola.  106'116. 

Some  ot  the  decisions  on  "  notice  "  are  hard  to  reconoile  with  the  wordi  ot  the 
ucUoDs;  e.g.,  CoUmial  Bank  v.PU  (6  V.L.B.  (Eg.)  186)  which  decides  that  the  Vlc- 
toiian  section  protects  from  oonstmotiTe  notioe,  bat  not  from  aotaal  notice  ot  traod. 

Okomiej/  V.  Firebraee  (5  T.L.B.  (Eq.)  S7}  deeides  oo  the  other  hand  that  the  doe- 
trine  ot  conatractive  notice  is  not  affected  by  the  section,  so  aa  to  protect  a  pur- 
chaser.   Ct.  Ecelei  v.  Hall  (13  N.Z.L.B.  4SS). 

Iq  CulUn  T.  Thompioa  (S  TX.R.  (Eq.)  147),  it  nae  held  that  a  mortgagee  was 
not  affeoted  with  conatractive  notice  lA  the  rights  of  a  preTious  registered  proprietor 
b;  reason  of  the  occupation  of  a  tenant  who  continaed  to  pay  rent  to  the  proprietor 
after  his  name  had  been  removed  from  the  register  b;  fraod. 

A  purchaser  with  diHtinct  notice  of  the  title  of  a  prior  parchaser  eaanot  g^D 
prioritj  by  re^stration.     Vockauohn  v.  Zeven  (3  W.W.  *  a'B.  (Eq.)  11,  122). 

Coaell  T.  Slaeey  (18  V.L.B.  80)  was  an  action  bj  a  purchaser  for  specific  per- 
formanoe.  On  7th  May,  1886,  the  plaintiS  agreed  to  purchase,  and  the  defendant 
Stacey  to  leU,  the  land  leased  h;  him  (under  the  Victorian  Transfer  ot  Land 
Statute)  from  the  Crown.  Plaintifl  paid  a  deposit  of  £40,  and  gave  a,  promissory- 
note  for  the  balance  (£80).  Shortly  afterwards  she  heard  that  the  defendant 
Cotter  was  aboat  to  buy  the  land,  and  wrote  to  him  warning  him  not  to  do  so.  Bat 
on  11th  August  Stacey  sold  the  same  land  to  Cotter  for  £160,  of  which  £60  was 
paid  In  cash,  and  the  residue  was  to  be  paid  when  Cotter  obtained  a  certificate  to 
the  land ;  on  the  same  day  Btacey  eiecuted  a  transfer  to  Cotter  in  which  the  con- 
sideration was  staled  to  be  £160.  The  plaintiff  wrote  further  letters  ot  warning 
to  Cotter  on  11th  and  26thAagust.  On  12th  August  Stacey  signed  a  transfer  ot  the 
land  to  the  plaintiff,  and  aboat  the  same  time  gave  the  plaintiff  possession  ot  the 
land.  On  22nd  September  the  defendant  Cotter  lodged  a  caveat,  and  on  30th 
September  lodged  his  transfer  tor  registration,  and  produced  the  lease  to  Stacey 
from  the  Crown.  Plaintiff  lodged  a  caveat  on  28th  September.  She  then  brought 
this  action  against  Stacey,  Cotter,  and  the  Registrar  ot  Titles  to  restrain  the  regis- 
tration ol  Cotter,  and  tor  a  declaration  ol  her  tiUe  to  the  land.  Stacey  and  the 
BegiEtrar  did  not  defend  the  action.  Webb  J.  decided  in  tavonr  ot  the  plaintiff  on 
the  ground  that  Cotter  had  notice  of  her  right  to  specific  performance  before  he 
completed  hie  own  title  by  registration. 

"  It  is  contended  at  the  bar  that  whatever  might  have  beeo  the  rule  befere  the 
Traiu/rr-  of  Land  Statute,  or  is  still  ths  rule  as  to  land  not  under  that  Act,  aa 
regards  land  onder  that  Act  a  person  with  notice  of  an  ontstanding  equity  in  some- 
body else  may  lodge  a  transfer  to  himsell  tor  registration,  and  that  the  Titles  Office 
is  bound  to  register  it.  The  statute  was  never  intended  to  abolish  the  entire  prin- 
ciple of  notice,  and  to  provide  that  a  man  getting  a  transfer  when  he  had  notice  ot 
another's  rights  might  have  it  registered  and  defeat  those  rights.  The  principle  ot 
notice  still  exists,  as  it  did  before  the  Act.  Notice  of  an  equitable  Interest  in 
another  given  to  a  purchaser  before  he  had  completed  his  title  by  proonring  a  oon- 
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ve7M)M  wu  aafficient  under  th«  old  Uw,  and  nnder  the  new  law  until  t.  persoii  hu 
eompleled  his  title  by  getting  hia  transfer  registered  he  is  jDBt  aa  amenable  to 
notice.  The  poUoj  of  the  Aot  is,  that  when  once  registration  is  effected,  the  bolder 
of  ft  oertiSoate  of  title  shall  have  a  good  title  whether  he  had  notice  or  not  of  oat- 
■tfuidiag  equitable  interests;  but  the  whole  scheme  providing  tor  caveats  is  to 
preveot  him  from  obtaining  a  clean  certificate  while  anj  rights  are  oatstandSng  in  , 

otfaem.  Till  the  transfer  is  actaall;  registered  a  person  having  an  equitable  Interest 
in  the  property  can  stop  the  issue  of  such  a  certificate  " 

Th«  deoisiOQ  in  Hitchcock'i  Gate  (17  W.N,  (N.S.W.)  63),  quoted  .upro,  p.  134, 
appears  to  oonSict  to  a  certain  extent  with  the  judgment  of  Lille;  C.J.  in  Seanlan'i 
Cote,  qnoted  in  the  notes  to  s.  101,  lupra ;  for  it  was  assumed  by  that  learned  jodge 
that  a  purohftser  would  be  safe  in  paying  hia  purchase  money  if  there  were  no  con- 
flicting interests  registered  or  lodged  for  registration,  or  the  subject  of  a  caveat,  at 
the  time  of  lodgment  of  a  transfer.  The  decision  in  Coatll  v.  Staeet/  further 
emphauses  the  advisabilit;  of  paying  the  purchase  money  to  a  joint  account  until 
registration  is  actually  effected. 

( f)  Entry  in  tht  reguter  book. — But  search  must  also  be  made  for  instmraents 
(including  oaveats)  lodged  but  not  yet  registered.  Ex  parte  Scattlan  (3  Q.Ii.J.  49), 
/»  re  Jackion  (10  N.Z.L.B.  146,  Dig.  Col.  187). 

(g)  Provided. — The  cases  in  which  transactions  with  lands  under  the  Acta  have 
been  questioned  as  being  frauds  upon  creditors  under  IS  Eliz. ,  c.  6,  ore  collected 
in  the  Digest,  Cols.  105-106. 

Although  QO  special  referenoe  is  found  In  the  present  section  or  elsewhere  in  the 
Acts  to  'il  Eliz.  c.  4,  whioh  avoids  fraudnlent  tronsactiona  in  favour  of  sabeequent 
bondjide  purchasen  for  value.  It  has  been  httd  in  Victoria  (though  the  law  ol  that 
colony  bos  since  been  altered  by  the  Act  No.  1417,  passed  in  1896,  and  copying  the 
English  Act  of  1893,  66  and  S7  Vic,  o.  21)  that  the  Statute  of  31  Eliz.  woa  In  force 
aod  affected  transactions  with  lands  under  the  Act,  so  that  where  a  father  brought 
land  nnder  the  Act  and  allowed  the  certi&oate  of  title  to  issue  in  the  name  ol  hia 
infant  son,  and  subsequently  agreed  to  sell  it  to  the  plaintiff,  a  decree  lor  speoiflo 
performance  was  made  against  both  father  and  son.  CoUekin  v.  Wade  (S  V.LJK. 
(Eq.)  866). 

Both  of  the  Statutes  oi  Elizabeth  are  in  force  in  Queensland  by  virtue  of  express 
enactment.  Bet  ss.  46-S2  of  the  "  Ua-cantUe  Act  of  1867  "  (P.  4  W.  pp.  1554-7). 
Disabilities,  &a. 

HO.  If  tlie  consent  or  direction  of  any  peraon  shall  be  requisite  or  ^  ^'o-  ''*'■  "■ 
■^  ^        .         Consent  may  be 

neoeEsaiy  upon  a  sale  oi  other  dispositioti  of  land  under  the  provisions  given  by 
of  this  Act  or  any  estate  or  interest  therein  such  consent  or  direction  °°  orsemen  . 
may  be  endorsed  upon  the  memotandum  of  transfer  oi  other  instrument 
execnted  for  the  purpose  of  transferring  or  otherwise  dealing  with  such 
Uud  or  estate  or  interest  therein  in  the  words  following  that  is  to  eay 
"I  consent  hereto"  (a)  which  consent  or  direction  when  signed  by 
such  conBenting  or  directing  party  and  attested  in  manner  hereinafter  (b) 
prescribed  shall  have  full  validity  and  effect 

(a)  "  I  eojueat  htreto."—Ct.  the  provision  In  s.  29  of  the  Aot  of  ltl77,  tupra,  p.  96. 

(b)  Hereinafter. — See  ss.  115  et  itq. 

111.  If  any  person  interested  in  any  land  or  in  any  estate  or  interest        „.     „ 
■    13       5       1  1.1  ^'  Vic,  No.  14. 

m  land  under  the  provisions  of  this  Act  is  by  reason  of  infancy  lunacy  Provision  lor 

or  other  disability  incapable  of  making  any  declaration  or  doing  any-  qJ^^'"  """^ 

thing  (a)  required  or  permitted  b;  this  Act  to  be  made  or  done  b;  a  incapacity 
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proprietor  then  the  gu&rdiui  or  committee  if  any  of  such  incapable 
person  or  if  there  be  none  then  any  pereon  appointed  by  any  Goori  or 
Jndge  possessing  jurisdiction  (i)  in  respect  of  the  property  of  incapable 
persons  npon  the  petition  of  any  person  on  behalf  of  sacb  incapable 
person  or  npon  the  petition  of  any  other  person  interested  in  the  making 
of  snch  declaration  or  doing  such  thing  may  make  such  declaration 
and  do  snch  thing  in  the  name  and  on  behalf  of  such  incapable  person 
and  all  acts  done  by  such  substitute  shall  be  as  efieotual  as  if  done  by 
the  person  for  whom  he  is  substituted 

(a)  Doing  anything. — As  to  the  power  ol  the  Resistrar  to  lodgB  ..•avesta  on  behalf 
of  persona  under  disability,  let  a.  11  (5),  lupra,  p.  20. 

The  Intanily 


25  Vio.,  No.  14. 
Acknowledg- 
menl  ol  maniad 

women 
interested  in 
land  under  thU 
Act  may  be 
taken  b; 

General  as  well 
as  b;  Jndge  or 
Master  of 
Supreme  Court. 


Memorandam  of 
Bucb  acknow- 
ledgment to  be 
endorsed  on 
instrument  in 
form  of  Sobedule 
and  entered  in 
the  register 

[Schedule  0.] 


{b)  Jtiritdiction.  —This  ia  confined  to  the  Supreme  Court. 
Act  of  1884,"  and  "  The  Truitca  and  ExeeiOon  Act  of  1897." 

112.  {a)  In  all  cases  where  a  married  woman  is  interested  in  land 
under  the  provisions  of  this  Act  it  shall  be  lawful  for  the  Registrar- 
General  or  a  Judge  of  the  Supreme  Court  or  the  Master  in  Equity  or 
any  person  now  or  hereafter  authorised  by  law  to  take  such  acknow- 
ledgments (b)  on  the  transfer  or  other  dealing  with  such  land  by  such 
married  woman  and  whether  the  instrument  of  transfer  or  other 
dealing  shall  embrace  or  relate  solely  to  land  under  the  provisions  of 
this  Act  or  shall  embrace  or  relate  both  to  land  under  the  provisions 
of  this  Act  and  also  to  land  not  under  its  provisions  to  take  the 
acknowledgment  of  such  married  woman  touching  the  instrument 
executed  by  her  for  the  purpose  of  transferring  or  otherwise  dealing 
with  such  land  in  such  manner  as  the  deed  of  any  married  woman  is 
now  required  (c)  be  acknowledged  by  her  and  also  to  examine  her 
apart  from  her  husband  touching  her  knowledge  of  such  instrument 
anJ  to  ascertain  whether  she  freely  and  voluntarily  consents  thereto 

And  the  Registrar- General  or  Judge  or  Master  or  any  other  person 
taking  such  acknowledgment  and  examination  shall  sign  a  memorandum 
to  be  endorsed  on  such  instrument  in  form  0  of  the  Schedule  hereto 
and  an  entry  of  the  said  acknowledgment  shall  be  mode  in  the  register 
book  and  every  such  instrument  so  acknowledged  and  recorded  in  the 
raster  book  shall  be  as  effectual  to  pass  all  the  estate  right  title  or 
interest  of  the  married  woman  by  whom  the  same  is  executed  in  the 
lands  to  which  the  same  relates  as  if  she  had  been  then  unmarried 

(a)  This  section  ia  now  inoperative  as  to  lands  subject  to  the  provisions  of  "  The 
Married  IFomen'i  Property  Act  of  1890,"  i.e.,  lands  acquired  by  a  married  woman 
or  belonging  to  a  woman  married  after  31st  December,  1590.  See  the  notes  to  a.  8T, 
supra,  pp.  116,  116. 

(6)  Such  ackiioicUdgnunlt. — No  acknowledgment  was  necessary,  even  before  "  Tie 
Married  If  ojiwii's  Property  Act."  where  the  land  was  bald  by  a  married  woman  to 
her  separate  nse.  See  note  (d)  to  a.  SI,  vbi  tupra ;  and  eases  oolleoted  in  the  Digest 
Cols.  116-118. 

(f)  Jtejutrri  be.— Sic  in  QaxtlU ;  $c.  "to  "  omitted. 


Digitized  bvGoO^^IC 
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118.  (a)  The  benefits  and  liabilities  in  respect  to  any  covenants  or  JJSVio..  No.  li. 
.  .  .   ,    Bights  Mid 

powers  under  the  provisions  of  this  Act  shall  m  case  oi  a  marned  lubilitiea  daring 

woman  extend  to  and  be  implied  against  auoh  married  woman  and  her  oo'^rto™- 

husband  conjointly  dnring  coverture 

(a)  Sta  also  b.  29  of  the  Aot  oI  1877,  tupra,  p.  06,  aa  to  mortgages. 

114.  A  Corporation  for  the  purpose  of  transferring  or  otherwise  ^{iy)^    ^^  14 
deahng  with  land  under  the  provisions  of  this  Act  in  lieu  of  signing  ^eti  ot 

the  proper  instrument  for  such  purpose  prescribed  may  affix  thereto  Bobstitnted  for 
the  common  seal  of  such  Corporation  with  a  certificate  that  such  seal  "Ignahire. 
was  affixed  by  the  proper  officer  verified  by  his  signature 

Attkbtation  of  Z»btruuents. 

115.  All  instruments  executed  (a)  pursuant  to  the  provisions  of  this  35  Vie.,  Ho.  14. 
Aot  if  attested  by  one  witness  ehall  be  held  to  be  daly  attested  and  if  laBtrumenta. 
the  persona  executing  the  same  be  resident  within  the  Colony  the 

execution  thereof  may  {b)  be  proved  before  the  Registrar- General  or 

before  a  Notary  Public  Justice  of  the  Peace  or  a  Commissioner  for  [(^^menta 

taking  affidavits  or  if  the  said  persons  be  resident  in  the  United  Kingdom  heloie  vbom  to 

of  Oreat  Britain  and  Ireland  then  before  the  Mayor  or  other  Chief 

Officer  of  any  Corporation  or  before  a  Notary  Public  or  if  the  said 

persons  be  resident  in  any  British  Possession  then  before  the  Chief 

Justice   Judge  of  any   Superior  Court  having  jurisdiction  in  such 

Possession  or  before  the   Qovernor  Government  Resident  or  Chief 

Secretary  thereof  or  before  a  Notary  Public  Justice  of  the  Peace  or 

Commissioner  for  taking  affidavits  or  if  the  said  persons  be  resident  at 

any  foreign  place  then  before  the  British  Consular  Officer  (c)  resident 

at  such  place 

(a)  Bxteuted. — Ths  endorseinait,  titer  szeciitioii,  apon  a  alemotMidam  of  mort- 
gage ot  a  note  stating  that  the  docamect  is  subject  to  a  prior  mortgage  has  no 
material  effect  upon  the  instrument  or  the  regiatration,  and  doea  not  vitiate  either. 
Barker  v.  Weid  (N.Z.L.B.  3  B.C.  104). 

{b)  May. — Tbis  section  and  s.  fi  ot  the  Act  of  1877  moat  be  read  together. 

(c)  Britith  Canralar  Offker. — Where  a  statutor;  dectoratiOD,  Terifying  the  due 
execution  of  a  memorandam  of  traOElec  in  a  foreign  country,  bote  the  seal  ol  the 
office  of  the  British  Couaul  and  his  signature,  it  woa  htH  that  the  certifioate  of  tbe 
CoDiol,  that  it  *as  mode  according  to  the  laws  of  such  toreign  country,  might  be 
diipeosed  with ;  but  that  the  declaration  was  rendered  invalid  bj  a  atatsment  that 
it  iras  mode 'by  virtue  of  the  provisions  ot  "TAtf  Statutory  DccInnUiiMM  .let,  13SS."' 
In  re  Kaon  TiinbeT  Co.,  Ltd.  (13  N.Z.L.B.  Ml). 

6.  All  instruments  executed  in  this  colony  pursuant  to  tbe  provisions  ^l  yj^^  -^^  ^g 

of  this  Act  nnless  the  execution  thereof  be  proved  before  the  Recistror-  Attestation  ot 

docnmeuts. 
General  a  notary  public  justice  of  the  peace  or  commissioner  for  taking 

affidavits  aa  provided  by  section  one  hundred  and   fifteen  of  the 

Principal  Aot  shall  be  attested  by  the  Regietrar-Qeneral  a  notary  public 
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justice  of  the  peace  (a)  commissioner  for  takiog  affidavits  barrister 
solicitor  or  conveyancer. 

(a)  Jtutiee  of  tht  peaee.— The  maDageioI  a  bank  who  ia  also  a  J. P.  is  not 
incapacitated  from  acting  as  attesting  witneea  to  the  eiecution  of  a  moiiigB^e  to  the 
bank  on  the  groiuid  that  be  is  an  interested  party.  Bank  of  Victoria  t.  ifcJftchuI 
(8  V.L.B.  (L.)  11). 

*iug  Il^S-  The  execution  of  any  snch  instrument  or  of  any  release  tranafer 
or  Buirender  may  be  proved  before  any  such  person  as  aforesaid  by  the 
oath  or  solemn  affirmation  of  the  parties  executing  the  same  or  of  a 
witness  attesting  the  signing  thereof  and  if  such  witness  shall  answer 
in  the  affirmative  each  of  the  questions  (a)  following  that  is  to  say 

Are  you  the  witness  who  attested  the  signing  of  this  instrument 
and  is  the  name  purporting  to  be  your  name  as  such 
attesting  witness  your  own  handwriting 
Do  you  personally  know  the  person  signing  this 

instrument  and  whose  signature  you  attested 
Is  the  name  purporting  to  be  his  signature  his  own  handwriting 
or  mark  and  did  he  freely  and  voluntarily  sign  or  make  the 


Then  the  Registrar -Qeneral  Justice  or  other  person  before  whom  the 
witness  shall  prove  such  signature  shall  endorse  upon  the  instrament  a 
certificate  in  form  P  of  the  Schedule  hereto 

Provided  always  that  if  any  person  signing  any  such  instrument 
transfer  release  or  surrender  as  the  maker  thereof  shall  be  personally 
known  to  the  Registrar- General  Justice  o»other  person  as  aforesaid  it 
shall  be  lawful  for  such  person  to  attend  and  appear  before  such  Regis- 
tcar-Qener&l  Justice  or  other  person  to  whom  he  is  personally  known 
and  then  and  there  acknowledge  that  he  did  freely  and  voluntarily  sign 
such  instrument  transfer  release  or  surrender  and  upon  such  acknow- 
ledgment the  Registrar- General  Justice  or  other  person  as  the  case 
may  be  shall  endorse  on  such  instrument  a  certificate  in  the  form  or  to 
the  effect  of  the  form  marked  Q  in  the  Schedule  hereto  and  it  shall  not 
be  necessary  for  such  instrument  to  be  proved  by  the  attesting  witness 
r  aforesaid 


Provided  also  that  such  questions  as  aforesaid  may  be  varied  as 
circumstances  shall  or  may  require  in  case  any  person  shall  sign  such 
instrument  by  bis  mark 

Provided  also  that  on  the  signing  of  any  such  instrument  by  any 
married  woman  and  the  acknowledgment  (b)  thereof  by  her  in  manner 
mentioned  or  referred  to  in  this  Act  no  further  or  other  proof  or 
acknowledgment  shall  be  requisite  or  necessary  and  every  auoh  certi- 
ficate as  aforesaid  shall  be  sufficient  evidence  that  the  execution  of  such 
instrument  has  been  duly  proved 
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(a)  ^itiofw.— TheBt^istrar  ongbt  to  make  the  Inqniriee  indicated  In  8. 116,  and 
tbe  atteeting  witness  ought  to  be  in  a  portion  to  answer  them.  This  bos  been  held 
nnder  the  oonesponding  Beotlons  of  the  New  Zealand  Act  of  1880  in  Es  parU  Davy 
(SK.Z.L3.  760). 

(fr)  ActtwaUdgmtat. —Set  b.  112,  lupra, 

Pbovibiohal  Cebtificate  of  Title. 

117.  In  the  eveot  of  the  grant  oi  certificate  of  title  of  land  nnder  25  Tin.,  Ho.  I4. 
the  proriBions  of  this  Act  being  lost  mislaid  or  destroyed  the  proprietor  ^^f  ^^t  ""^ 
of  snch  land  together  with  any  other  persons  having  knowledge  of  the 
droomstances  may  make  a  declaration  before  the  Begistrar- General  or 

before  any  of  the  peraone  hereinbefore  (a)  appointed  as  persons  before 
whom  tbe  execution  of  instruineiite  may  be  proved  stating  the  facts  of  the 
case  the  names  and  descriptions  of  the  registered  owners  and  the 
particulars  of  all  mortgages  encumbrances  or  other  matters  affecting 
snch  land  and  the  title  thereto  to  the  best  of  the  declarant's  knowledge 
and  belief 

and  it  shall  be  lawful  for  the  Registrar-General  if  satisfied  as  to 
the  truth  of  snch  declaration  and  the  bona  Jidei  of  the  transaction  to 
issue  to  such  proprietor  a  provisional  certificate  of  title  which  pro- 
visional certificate  shall  contain  an  exact  copy  of  the  original  grant  or 
certificate  of  title  bound  up  in  tbe  register  book  and  of  every  memor- 
andum and  endorsement  thereon  at  the  time  appearing  and  shall  also 
contain  a  statement  of  the  circumstances  under  which  such  provisional 
certificate  is  issued 

and  tbe  Registrar-General  shall  at  the  same  time  eater  in  tbe 
register  book  notice  of  the  issuing  of  snob  provisional  certificate  and 
the  date  thereof  and  the  circumstances  nnder  which  it  was  issued  and 
anch  provisional  certificate  shall  be  available  for  all  purposes  and  uses 
for  whioh  the  grant  or  certificate  of  title  so  lost  or  mislaid  would  have 
been  available  luid  as  valid  to  all  intents  and  purposes  as  snob  lost 
grant  or  certificate 

Provided  always  that  the  Registrar-General  before  issuing  such 
provisional  certificate  shall  by  advertisement  in  the  Oovemment  Gazette 
and  in  at  least  one  newspaper  published  in  the  City  of  Brisbane  give 
not  less  than  thirteen  clear  days'  notice  of  bis  intention  so  to  do 
(a)  HtrartbefoTt. — Stt  s.  US  tupra,  p,  149. 

SuBvzyoBs  AND  Appraisers. 

118.  Upon  the  application  of  any  person  producing  a  certificate  of  1^^'"'  ^°'  '*' 
competency  signed  by  the  Surveyor-General  or  other  ofllcer  who  may  be  liaensed. 
for  that  purpose  be  appointed  by  the  Governor  and  Executive  Council 

the  Registrar- Gener&l  shall  license  such  person  as  a  Surveyor  (a)  for 
the  purposes  of  this  Act 

(a)  Bmveyor.—Ot.  the  simtlar  proviBioos  in  "  Tht  Land  Act,  1897,"  s.  56,  and 
lAud  Begnlatlons  (84  tt  teq. )  under  that  Act. 
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41.  The  Registrar-General  shall  prepare  imd  cause  to  be  published 
in  the  first  week  ot  January  in  every  year  in  the  Gazette  a  list  coo- 
taining  the  names  and  addressee  of  all  persons  licensed  as  surveyors 
under  the  one  hundred  and  eighteenth  section  of  the  Principal  Act. 

42.  Every  person  licensed  as  a  surveyor  for  the  purposes  of  this  Act 
who  shall  have  made  an  error  in  any  work  intrusted  to  him  to  be 
executed  and  which  in  compliance  with  the  provisions  of  this  Act  is 
necessary  to  be  done  by  such  surveyor  shall  be  hable  (a)  at  the  request 
of  the  person  so  entrusting  him  or  of  the  Registrar- General  to  correct 
such  error  at  his  own  expense. 

(a)  ShaU  be  liable.— Am  to  the  liabilitj  ot  a  sarveTor  to  danuges  tor  negligenoe, 
MS  Areliard  v.  ElUrker  (10  A  L.T.  196). 

43.  The  licenses  of  persons  licensed  as  surveyors  for  the  purposes  of 
this  Act  may  he  suspended  or  cancelled  by  the  Registrar -General  for 
negligence  want  of  skill  un  trustworthiness  or  inability  to  perform  their 
duties 

Provided  that  any  person  whose  license  shall  be  cancelled  shall  be 
eligible  to  receive  a  fresh  license  at  any  time  thereafter. 

11  Tic.   No.  18.        ^^-  '^^^  Governor  in  Council  may  appoint  a  Board  consisting  of  not 

^PP^bf  more  than  five  persons  to  whom  an  appeal  shall  lie  by  any  person 

mrve^oTB  to  lie  aggrieved  by  any  action   of  the  Registrar-General  under  the   last 

to  Board.  preceding  section  and  the  decision  of  such  Board  shall  be  final. 


46.  The  Registrar-General  may  from  time  to  time  subject  to  the 


approval  of  the  Governor  in  Council  moke  such  regulations  as  may  be 


Oeueral  to  moke 

rsguktioDB  to        necessary  to  carry  out  the  provisions  of  the  last  four  preceding  sections 

lour'sB^ona*         ^^^  ^'^"'^  regulations  when  published  in   the  Gazette  shall  have  the 

force  of  law. 


41  Tie  No  18  ^'  ^^^  Registrar- General  may  from  time  to  time  subject  to  the 
Sworn  appraiserB  approval  of  the  Governor  in  Council  by  an  instrument  under  his  hand 
to  be  nppoiDl«d.  ,,  ,,,._.  -n,  .i 

and  the  seal  of  his  office  appoint  fit  and  proper  persons  to  be  appraisers 

to  value  land  under  this  Act. 


7.  Every  appraiser  shall  before  performing  any  duties  under  this 
Act  take  the  following  oath  before  the  Registrar- General  or  some 
Justice  of  the  Peace  who  are  hereby  respectively  authorised  to  administer 
the  some — 

I  do  solemnly  awear  that  I  will  faithfully  and  boneitl;  uid  to 

the  beet  of  my  skill  and  ability  make  an;  valaation  Teqnirad  ot  me 
under  the  provUions  ot  ■'  The  Seal  Froptrtg  Aet  of  1881 "  and  "  The  Beal 
Pi-opeHy  Act  of  imi." 
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Maps  amd  Planb. 

119.  (a)  Any  proprietor  snb- dividing  any  land  under  the  provisions  of  ??' '°'t  ^"hlil' 
this  Act  for  the  purpose  of  selling  the  same  in  allotments  as  a  town-  depoeit  map. 
ship  shall  deposit  with  the  Begiatrar-Oeneral  a  map  of  such  town- 
ship provided  that  such  map  shall  exhibit  distinctly  delineated  all  roads 

streets  passages  thoroughfares  squaros  or  reserves  appropriated  or  set 
apart  for  pubho  use  and  also  all  allotments  into  which  the  said  land 
may  be  divided  marked  with  distinct  numbers  or  symbols  and  every 
such  map  shall  be  certified  as  accurate  by  the  declaration  of  a  iicensed 
surveyor  before  the  Begistrar- General  or  a  Justice  of  the  Peace 

(a)  This  and  the  following  seetion  ahonld  bs  read  in  coujoootion  with  "  Th* 
Undua  BuhdiwUm  of  Land  Frevtntum  Act"  (P.  &  W.,  p.  2210) ;  and  the  require- 
menta  of  this  aection  mnst  be  complied  vith  not  onl;  when  a  "township"  U 
oieated,  bat  whenevei  land  a  oat  ap  into  allotmentg  lor  the  pnrpoM  of  sale. 
Until  this  )b  done  the  traneteri!  will  not  b«  registered.  Hence  allotmentB  m 
□snallf  sold  by  the  aaotioneer  according  to  a  plan  ol  Bubdiviaian,  which  is  intended 
to  be  snbsequentlj  deposited.  In  Donaldion  t.  Hemmont  (1 1  Q.L.J.  35),  the  jarj 
foond  that  the  plan  exhibited  at  the  ssJe  did  not  oooaralely  represent  the  allotments 
M  tbej  were  pegged  oat  at  the  time  ot  the  sale,  bat  that  the  plan  subseqnentlj 
deposited  with  the  Begistrar  did  do  eo. 

It  ia  provided  bj  as.  8  and  9  of  " TAt  Undue  SubditUiono/ Land  Prevention  Act" 
(P  A  W.,  p.  3210)i  that  except  in  certain  cases,  a  map  will  not  be  received  if  it  bIidwb 
a  enbdivision  into  allotments  o!  less  than  siileen  perehes,  nor  will  a  transfer  or 
other  inBtrmaent  dealing  with  saeh  an  allotment  be  registered  exoept  in  certain 

It  is  provided  bj  a.  68  ot  '>  The  Valuation  and  Rating  Act  of  1890,"  that  whenever 
the  owner  ol  rateable  land  enbdividee  and  sells  it,  he  must  send  a  plan  of  sabdivison 
and  a  ootiee,  Bpeoilring  the  nameandaddreesot  thepnrahMer,to  the  local  aatborlt;, 
otherwise  he  will  continoe  to  be  liable  tor  rates. 

Where  a  plan  was  lodged  under  a.  172  ot  the  Tiotorian  Aet  of  1890,  npon  whiob 
were  marked  certain  portions  desoribed  as  "parks,"  it  was  held  tiiat  there  was  no 
eTidence  ot  the  appropriation  ol  theee  "parks"  tor  the  bene&t  ol  porohasers  of 
adjoining  allotments,  and  that  the  Begistrar  was  not  justified  in  refasing  to  register 
transfers  ot  enoh  parks.  In  re  The  Britith  Bank  ofAuttralia,  Ltd,  (21  A.L.T  148,  6 
A.L.B.  303). 

As  to  the  proof  in  a  case  ol  trespaas  ot  the  existence  of  a  road  aSorded  by  a 
deposited  plan,  see  Tait  v.  Pounitu  (1  N.Z  Q.L.B.  96).  * 

As  to  proof  of  dedication  as  a  road  by  production  of  plan  deposited,  see  In  r« 
O'Qmnn  (1  Q.L.J.  Bappl.  7) ;  Ex  parte  Le  Gould  (1  S.C.Ii.  (Q.)  ISO). 

As  to  the  impoasibllity  of  dedicating  a  road  in  the  absence  ot  the  owner  of  the  land 
and  withont  hia  knowledge,  see  Land  Mortgage  Bank  of  Victoria  v.  Shire  of 
Warmambool  (21  A.L.T.  92,  A.A.  Dig.  1S99,  Col.  398). 

Where  a  plan  bad  been  lost  in  the  office  of  the  Bt^istrar,  secondary  evidence  ot 
its  oonteots  VM  admitted,    felly  v.  a{rdEcr(13  T.L.B.  851). 

120.  (a)  The  Begistrar- Oeneral  may  require  the  proprietor  applying  as  Tic,  No.  14. 
to  have  any  land  brought  under  the  provisions  of  this  Act  or  desiring  5^^'"^' 

to  transfer  or  otherwise  to  deal  with  the  same  or  any  portion  thereof  to  regnire  map  to 
deposit  at  the  Begistry  Office  a  map  or  plan  of  such  land  certified  by  a  ^  deposited. 
Idoenaed  Surveyor  in  manner  aforesaid 
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and  if  the  said  land  or  the  portion  thereof  proposed  to  be  trans- 
ferred or  dealt  with  shall  be  of  less  area  than  one  statute  acre  then  saoh 
map  or  plan  shall  be  on  a  scale  not  less  than  one  iaoh  to  two  ehains 

and  if  such  land  or  the  portion  thereof  about  to  be  transferred  or 
dealt  with  shall  be  of  greater  area  than  one  statute  acre  but  not  exceeding 
five  statote  acres  then  snch  map  or  pl&n  shall  be  upon  a  scale  not  less 
than  one  inch  to  five  chains 

and  if  such  land  or  the  portion  thereof  as  otores^d  shall  be  of 
greater  area  than  five  statute  acres  but  not  exceeding  eight;  statute 
acres  then  such  map  or  plan  shall  be  upon  a  scale  of  not  less  than  one 
inch  to  ten  chains 

and  if  such  land  or  the  portion  thereof  as  aforesaid  shall  be  of 
greater  area  than  eighty  statute  acres  then  such  map  or  plan  shall  be 
upon  a  scale  of  one  inch  to  twenty  chains 

and  if  such  proprietor  shall  neglect  or  refuse  to  comply  with  such 
requirement  it  shall  not  be  incumbent  on  the  Registrar- General  to  pro- 
ceed with  the  bringing  of  such  land  under  the  provisions  of  this  Act  or 
with  the  registration  of  such  transfer  or  other  dealing 

Provided  always  that  subsequent  subdivisions  of  the  same  land  may 
be  delineated  on  the  map  or  plan  of  the  same  so  deposited  if  such  map 
be  upon  a  sufBcient  scale  in  accordance  with  the  provisions  herein  con- 
tained and  the  correctness  of  the  delineation  of  such  subdivision  shall 
be  certified  in  manner  prescribed  for  the  case  of  the  deposit  of  an 
original  map 

(a)  ConraU  geoerellf  tb«  notes  to  the  lost  preosding  eaatlou.    ThU  eecUon  oovera 
two  classes  ot  caaea :    (1)  Where  land  is  being  broui;b(  under  tbe  Act ;   (2)  where  a 
registered  proprietor  is  aboQt  to  deot  with  b  piece  of  land  withoat  subdividing  it. 
lMBFB(7rioN  OF  Reoibtxb  Book 

121.  Any  person  may  upon  payment  of  the  fee  specified  in  the  list 
Search 'allowed '  marked  B  (a)  in  the  Schedule  hereto  have  access  to  tbe  register  bookfor 
[Bo  edoleH.]        ^^^  purpose  of  inspection  at  any  reasonable  time  during  the  hoars  and 

upon  the  days  appointed  for  search 

122.  The  Begistrar-Oeneral  upon  payment  of  the  fee  specified  in  the 
2fi  Tic,  No.  14,  list  marked  B  (a)  in  the  Schedule  hereto  shall  furnish  to  any  person 
9*"i5^^  T^^Ld  ■PP'yi"?  **  *  reasonable  time  for  the  same  a  certified  copy  of  any 
to  be  fumiahed  registered  instrument  {b)  afTecting  land  under  the  provisions  of  this  Act 
Qeneie^^dta  ^^^  every  such  certified  copy  signed  by  him  and  sealed  with  his  seal 
be  received  I n  gfaall  be  received  in  evidence  in  any  court  of  justice  or  before  any 
evidence*  *  * 

[Schedule  B.}  person  having  by  law  or  by  consent  of  parties  authority  to  receive 
evidence  as  prima  facie  proof  {c)  of  all  the  matters  contained  or  recited 
in  or  endorsed  on  the  original  instrument 

(a)  The  litt  marked  R.—Ste  s.  140,  infra. 

(b)  Btgittertd  initrumenl.— In  NeicUm  t.  Brown  (S  S.C.R.  (Q.)  64)  appUoation 
(or  tbe  prodoction  ot  a  certified  copj  ol  a  memocandam  of  transfer,  in  raspect  ot 
which  a  certificate  □(  title  bad  been  issued  wns  refased,  as  tbe  prodnetion  ol  the 
document  could  be  enforced  at  Che  tri&l  in  tbe  ordinary  way. 
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(c)  Primd  facU  proof.— Vot  "conoloBlve  evidenoe,"  Baah  as  is  afForded  b;  certifi- 
DBtM  of  title  and  memotiftls  endorsed  on  uutnunentB.  See  u.  SB,  U,  and  notes 
thsrato,  n^ra,  pp.  40  uid  63  nspeotivelj. 

50.  Any  person  shall  upon  payment  ot  the  fees  presotibed  by  the  ^ar)|hM\Sd 
Prinmpal  Act  be  entitled  to  searoh  for  (a)  demand  and  obtain  copies  of  any  capita  ot 
iDsfaroment  affeoting  land  under  the  provisions  of  this  Act  which  shall  i^ft^onmita. 
have  been  lodged  or  deposited  in  the  office  of  the  R^atrar-General 
whether  the  same  shall  have  been  cancelled  or  not  (b). 

(a)  SaircA/or.— SoeScanIan'tCa(f(3g.L.J.43);rnrcJac<tn»i(10N,Z.L.B.  146) 

{b)  CancfUedornol.-Ai  to  oancelled  inEtiumentB,  tee  s.  SO,  lupra,  p.  86. 

Rboovxbt  of  Land. 

(Com  eolUettd  in  tht  Digat  under  the  heading  "AnvxagE  Pobbessioh,"  coll.  7-10 ; 

and  under  the  keading  "  Remkdisb  roB  Dbfbitition,"  coU.  178-9). 

12B.  Except  in  the  case  hereinbefore  provided  (a)  of  a  mortgagee  or  36  Tic,  No.  14. 
encnmbranoee  against  a  mortgagor  or  encumbrancer  (b)  or  in  the  cose  ejectment  to  lie 
of  a  lessor  against  a  lessee  or  tenant  (c)  or  in  the  case  of  a  person  ^icept '°?^"* 
deprived  of  any  land  by  fraud  (d)  as  against  a  person  registered  as  thU  Act 
proprietor  through  fraud  or  against  a  person  deriving  otherwise  than 
as  &  purchaser  or  mortgagee  bond  fide  for  value  («)  from  or  through  a 
person  registered  as  proprietor  through  fraud  of  in  the  case  of  a  person 
deprived  of  any  land  by  reason  of  a  wrong  description  of  any  land  or 
of  its  boondaries  (/)  and  except  in  the  case  of  a  registered  proprietor 
claiming  under  a  prior  certificate  of  title  or  under  a  prior  grant  regis- 
tered (f?)  onder  the  provisions  of  this  Act  in  any  case  in  which  two 
grants  or  two  certificates  or  a  grant  and  a  certificate  may  be  registered 
under  this  Act  in  respect  of  the  same  land  {h)  no  action  of  eject- 
ment (t}  shall  lie  or  be  sustained  against  a  registered  proprietor  for  the 
recovery  of  land  under  the  provisions  of  this  Act  and  except  in  any  of 
the  cases  aforesaid  the  grant  or  certificate  of  title  shall  be  held  in 
every  Court  of  Law  or  equity  to  be  an  absolute  bar  and  estoppel  (ft)  to 
any  anoh  action  against  the  person  named  in  such  grant  or  certificate 
of  title  as  seised  of  or  entitled  to  such  land 

(Cof^are  generally  the  notet  to  I.  44,  ante  pagu  49  et  uq.) 

[H.B. — This  section  deala  with  ootiona  ot  sjectmant  agaiiut  the  regietered  pro- 
^etor.  The  ri^Jit  ot  a  registered  proprietor  to  recover  Ms  land  is  dealt  with 
nnder  i.  44,  »upra ;  and  (he  detenoe  ot  Adoeree  Foiitttion  it  referred  to  in  the  note 
on  page  60,  wtiioh  aiiauld  perhaps  have  mentioned  the  decieion  of  the  Judicial 
Committee  in  Belize  Co.  v.  QuUter  (1897  A.C.  867),  a  decision  on  the  Stttlutes  ot 
British  Hondnrw  which  may  be  ot  TeJne  in  the  interpretation  of  the  sections  ot  the 
Qneuulaiid  Act.  See  also  note  (c)  to  a.  96  (upra,  page  126.  The  defence  of 
adTBTM  poBuasion  was  pleaded  in  the  recent  ease  of  Ontrland  v.  Z-enehan  (11 
()Ji.J.  69).  bat  the  qnestion  whether  euch  poeseBBion  would  prevail  oTsr  a  certifl- 
oate  ot  title  «aa  not  neoeesar;  to  be  decided.] 

(a)  Hereiniefort  proaded.—The  reference  is  to  b.  60  ntpra,  which  provides  that 
tlie  mortgagee  or  encointouioee  m^  bring  ao  action  to  eject  a  mortgagor  or  encnm- 
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{b)  In  the  can  ....  agaitut  a  mortgagor  or  enemnbraneer. — AoMrding 
to  the  jtidgm«i)t  In  Otlken  t.  Mtrry  (2  S.CR.  (Q.)atp.  199,  quoted  tupra,  page 
£6),  tbeaa  wonle  (oi  rather  the  conolading  ones)  are  to  be  treated  u  sarpliiBage. 
In  tiiat  case  the  pUintifl  was  the  reprssentatire  ot  a  mortgagee,  and  the  delendant 
was  not  the  nortgagoi  oi  his  rspreBentatiTe,  bat  a  atnngei  claiming  under  an 
adverBe  title — i.e.,  a  subseqaentl;  regiEtared  oerti&cate  ot  title;  it  w§a  Md,  that 
althongh  the  detendant  did  not  represent  the  mortgagor,  tlie  action  lay  again«t 
him  at  the  snlt  ot  k  mortgagee  entitled  to  pooMssion.  See  note  (t)  p.  86  npro. 
The  case  eomea  nnder  the  eioeption  referred  to  in  note  ^g)  infra. 

(c)  Lettor  agaitut  a  Unee  or  tenant. — See,  m  to  the  remedies  ot » lessor  against 
a  defaalting  lessee,  s.  71  tupra,  p.  97. 

(d)  Fraitd.—See  ao^  (e)  to  a.  44  lupra,  p.  Bl;  and  note  (d)  to  s.  109nipra,p.  144. 
As  to  the  BxtensioD  of  the  remedy  to  eases  other  than  those  of  fraud,  lee  the  neit 

(t)  Purekater  or  mortgagee  bonA  fide  for  volus. — See  notes  (a)  and  (&)  to  s.  109 
ntpra,  pp.  148,  144,  and  contrast  the  language  of  that  eeetion;  «/.  also  s.  1S6 
ir./V-a,  vhioh  extends  the  exception.  In  the  caw  of  an  aotion  lor  damages  for  depri- 
vation, to  a  pnrchasir  or  mortgagee  from  a  vendor  registered  through  error  (as 
distingnisbed  from  fraud)— e.ff.,  error  based  upon  a  wrong  description  of  the  land. 
(Cf.  s.  lie  (4),  (6),  al  the  Nsw  South  Wales  Act).  See  cases  collected  nnder  the 
■ob-heading  "  BoKi-rma  Pubcbiskb  "  in  the  Digest,  cols.  180-182.  The  cases  ot 
O'Connor  v.  O'Connor  (9  A.L.T.  117)  and  Coleman  t.  Jtiria  Fmehanga  (N.Z.L.B. 
4  S.C.  330)  are  no  longer  ot  anthoritj.     See  Oibhi  v.  lltftr  (1891,  A.C.  348). 

(/)  Wrong  dtteription  of  ...  .  boumda.riei. — See  note  (fl)  to  s.  44  rapm, 
p.  67 ;  and  consult  the  cases  in  the  Digest,  Cols.  I4-1S,  and  Ooeriand  v.  Leiuhan 
(11  Q.L  J.  S9}.  where  the  judgment  asBumes  (at  page  64)  that  the  pl^ntlfl  elumed 
nnder  a  prior  oertifleate  of  title,  bat  nevertheless  went  in  favoai  ot  the  defendant 
beeanse  the  boundaries  were  misdesoribed  in  plaintiff's  oertifleate  ol  title,  and  ex- 
trinsie  evidence  is  admissible  to  prove  such  misdescription. 

Theoaie  noted  In  note  (/}  to  s.  44  has  no  oorresponding  provision  In  the  present. 
section,  because  the  owner  of  a  right-of-way  or  other  easement  cannot  maintun 
an  action  ot  ejectment  against  the  ownsr  ot  the  land. 

{g)  Prior  cert^att  of  title  ....  rigiittred. — See  note  (()  to  s.  44  ntpra, 
p.  66,  and  the  cases  there  quoted;  also  Ocrrland  t.  Lenehan  {9  Q.L.J.,  at  page  64), 
as  to  which,  *ee  preceding  note. 

(A)  In  any  cau  ....  lanit.— These  words  do  not  ooonr  in  the  oorres- 
ponding  provision  of  s.  44.    See  note  («)  to  s.  44  lupra,  p,  £6. 

(t)  Action  o/i^<etm«)il.>--How  called,  since  "  The  Judicature  Act,"  an  "  action  lor 
the  reoovery  of  land."    The  mar([inal  note  is  misprinted  in  the  Oaxette. 

It  is  provided  by  O.  IV. ,  r.  3,  of  the  Rules  ot  the  Supreme  Coort  of  1900,  that 
no  other  action,  with  certain  exceptions,  shall  be  joined  with  any  action  for  the 
recovery  ot  land  without  leave  ol  the  Court  or  a  Judge.  Several  parcels  of  laud 
held  Doder  distinct  titles  may  be  joined  in  one  writ.      Steaart  v.  Bolton  (8  T.L.B. 

(L.)aoe). 

A  trustee  in  insolvency  is  entitled  to  transmission  nnder  s.  86 ;  he  wonld  be 
defeated  by  the  provisions  of  this  section  it  he  sought  to  eject  the  insolvent  before 
obtaining  transmission.    Kelly  v.  Doody  (6  S.AL.B.  1S2). 

Where  plaintiff  sold  the  wrong  piece  ol  land,  and  the  defendant  (purchaser) 
became  registered  as  proprietor  by  a  mutual  mistake,  defendant  was  ordered  to 
transfer  on  payment  ot  pnrohase  money,  interest,  and  Mats.  JtMey  v.  Cm* 
(3  A.L.T.  2, »). 
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WhBrB  ths  defeDdant  h&d  bronglit  the  plaintiff's  I&ad  under  (he  Act  \tj  m«aiiE  ol 
[ftlsa  daolantionB,  the  Ooart  refnud  to  order  the  BeglBtMr  to  oanoel  the  cert[fiotU« 
ol  Utle,  he  not  haviog  been  made  a  puty  to  the  aotioa :  but  ordered  th«  defendant 
to  give  up  poMeaaion  o(  the  land  wlUi  mesne  profits,  also  to  delifei  the  oertifloate 
o(  title  oad  execute  a  tramter  to  the  plaintiff.  The  defendant  vos  not  allowad  Um 
expense  of  bringing  the  land  nudet  the  Aot.     Ogle  v.  Aedy  (IS  T.L.B.  461). 

Mesne  Profits. — Another  case  in  whioh  mesne  profits  were  reoovered  is  Coleman 
V.  Alria  Pvwhanga  (N.Z.L  B.  4  3.C.  3S0.) 

(kj  AbtoluU  bar  and  eiCo^ipel.— Compare  the  eniutment  la  s.  96  lupra,  which 
proTides  that  the  certifioate  ol  title  is  ooneluslre  evidenoe  of  the  title  of  a  plaintiff 
■gainst  a  purohaser  in  an  action  tor  speoifio  pertormanee ;  and  of.  s.  13S,  infra. 

It  has  been  held  that  where  the  registered  proprietor  is  plaintiff  in  an  action  of 
ejectment,  although  the  certificate  of  title  la  conclusive  evidence  of  title,  if  the 
registered  proprietor,  nevertheless,  chooees  to  go  behind  it,  and  prodnoea  evidence 
whioh  showH  that  he  wai  not  entitled  to  be  regiatered,  he  will  be  nonsuited. 
MUUrv.  Morttiy  (9  V.R.  (L.)  39.  193).  Stt  note  to  a.  BS  lupm,  pa^ie  40.  Where 
die  Teglstered  proprietor  Is  defendant  in  each  an  action  he  ahould  be  content  to 
rely  on  the  certificate  of  title  itself,  otherwise  he  will  subject  himself  to  a  similar 
danger,  for  this  section  would  cease  to  operate  in  hia  favour. 

Neglect  to  lodge  caveat.— B;  s.  91  of  the  Principal  Aot  (tupro,  p.  39),  a 
person  deprived  of  land  by  its  being  brought  under  the  Aot  cannot  recover  the 
land  it  he  was  cognisant  of  the  application  and  neglected  to  lodge  a  caveat. 

47.  Whsnevei  an  action  of  ejectment  (a)  shall  be  brought  againat  ,  _.  j. 
a  registered  proprietor  (6)  or  any  person  holding  a  grant  or  certificate  In  case  of 
of  title  (o)  in  any  case  other  than  the  case  of  a  fraudulent  proprietor  {<!)  d'^,Xnt  who 

in  which  an  action  of  ejectment  is  not  barred  by  the  Principal  Act  if  the  ^^  °^*^^    . 

improvements 
defendant  or  any  person  through  whom  he  claims  shall  have  made  their  value  may 
improvements  on  the  land  since  obtaining  a  certificate  of  title  (c)  thereto 
then  vrhetber  he  admit  or  deny  the  plaintiETs  title  he  may  give  notice 
to  the  plaintiff  of  the  fact  of  such  improvements  being  made  and  may 
set  a  value  thereon  and  also  on  the  land  as  distiuct  therefrom  and  give 
evidence  thereof  at  the  trial 

and  if  a  verdict  be  found  for  the  pluntiS  or  his  title  be  admitted 
the  jury  {e)  ahall  assess  the  value  of  the  alleged  improvements  and 
shall  also  separately  assess  the  value  which  the  land  would  have 
possessed  if  the  said  improvements  hod  not  been  made 

And  no  writ  of  possession  qhall  issue  in  such  case  unless  the 
plaintiff  shall  first  pay  into  court  for  the  use  of  the  defendant  the  value 
of  the  improvements  so  assessed  deducting  only  the  costs  (if  any)  to 
which  he  shall  be  entitled  in  the  action 

And  if  the  plaintiff  shall  fail  to  moke  such  payment  within  three  The  plaintiff 

months  after  verdict  be  shall  have  judgment  to  recover  the  sum  sepa-  °     f^ 

rately  assessed  as  the  value  of  the  land  together  with  costs  of  suit  and  improvements  or 

no  more  and  the  defendant  shall  upon  satisfaction  thereof  be  entitled  damages  tor  the 

to  retain  the  land  and  improvements  and  in  either  case  the  Registrar-  j^l^-jS'ianJ 
General  shall  be  entitled  under  the  powers  in  the  Principal  Act 


BegiBtru- 

a«neral  to  b« 

co-detendiui(. 

AssDTance  fond 
to  be  liable  only 
toe  Mtuol  loss 
BaBtainiid  bj 
deleodaDt. 
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contained  (ji  to  require  to  be  delivered  np  Einjr  certificate  of  title  which 
shall  be  held  by  the   party  whose   right  to  the  land  sh&ll  have 

determined 


Provided  that  in  every  case  in  which  the  defendant  ehall  be 
entitled  to  indemnity  from  the  assurance  fund  [g)  the  Registrar -General 
shall  be  made  a  co-defendant  as  trustee  of  such  fund  and  may  defend 
the  action  either  severally  or  jointly  or  may  leave  the  defence  wholly 
to  his  co-defendant  as  he  shall  see  fit  and  in  no  case  shall  the  assur- 
ance fund  be  liabU  to  the  principal  defendant  for  any  greater  damages 
than  he  shall  actually  sustain  as  the  result  of  such  action  after 
using  all  reasonable  diligence  in  the  defence  thereof. 
{a)  Ejeetmtnt. — See  Dote  (■)  to  preceding  section. 

In  Merry  y.  A.M.P.  SoeUty  (S  S.C.B.  40),  k  case  tried  before  the  Aot  o(  1877.  the 
plaintiff  soDght  to  leoover  from  hia  vendors,  together  with  other  damogss,  the 
value  ol  bnildinga  erected  by  him  on  the  land  purchased,  but  it  was  held  that  he 
oould  not  do  so,  bec&uBe  if  he  had  made  a  proper  aeoroh  he  would  have  discoveisd 
the  defeat  in  the  vendors'  title.     Set  note  on  tbie  case  at  page  ST  lupra. 


Stmbte,  it  this  section  bad  then  been  in  eiiatenoe,  the  defendant  in  Oelken  v. 
MerTff  (3  B.C.B.  19S)  conld  have  pat  a  value  on  the  baildings. 

(b)  Propnetor. — ThisdoeBnothereapparentljinclndealeaaee.  5<ii H4e definition 
in  the  Interpretation  Clause,  lupra  pp.  6,  7. 

(c)  Or  any  pereon  holding  a  grant  or  certificatt  of  (itle.— TbiB  phrase  is  appar- 
ently redundant.  It  is  probably  not  designed  to  include  an  unregistered  transferee. 
The  subsequent  reference  in  the  vrords  "since  obtaining  a  certificate  of  title  "it 
inadequate,  because  it  does  not  include  the  case  of  a  grant  as  distinguished  from  a 
certificate  of  title. 

(il)  OthtT  than  the  colt  of  a  frauduUnt  proprietor. — SembU,  the  meaning  in- 
tended to  be  oonveyed  would  be  clearer  if  these  words  formed  a  parenthesis,  for  the 
antecedent  of  "in  which"  appears  to  be  "an;  case"  and  not  "the  ease."  The 
ease  of  a  fraudulent  proprietor  ia  not  the  only  case  in  which  an  action  of  ojectment 
is  not  barred  by  the  Principal  Act. 

This  is  a  very  proper  exception,  which  <s  to  be  lound  in  s.  116  of  the  N.S.W. 
Aot  of  1863,  but  not  in  the  Victorian  Act  (««  s.  207).  Qiua-e,  however,  whether, 
even  in  the  absence  ol  these  words,  a  fraudulent  proprietor  conld  get  oompensation 
for  improvements.  CI.  OgU  v.  Atdy  {13  V.L.B.  461),  where  the  eipenses  of  bring- 
ing the  land  nnder  the  Act  were  refused  to  a  fraudulent  proprietor.  As  to  Ibe 
maxim  "  Quicquid  ptantatur  tola,  moIo  cedit,"  tee  Broom's  Legal  Maiims,  under 
that  maiim. 

(e)  The  jury. — Or  Judge,  if  there  is  no  jnry.  Overland  v.  Lenehan  (11  Q.LJ.  50). 
In  that  case  the  assessment  was  made  only  in  view  of  a  possible  appeal,  jndgment 
being  given  for  the  defendant. 

(/;  The  poaen  in   the  Principal  Jet  contaiiud The  referenoe  probably  is 

to  s.  11  tapra  pp.  16  et  leq.  eapra,  and  to  s.  ISO,  infra. 

(S)  Inileiniiity  from  tht  Aitaranee  Fund— Set  ss.  127,  12B  infra. 
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124.  In  the  event  of  the  recovery  of  any  land  by  action  of  eiBctment  25  Vic.  So.  H. 
,  ,  .  ,  ,  .  ,  SapreniB  Court 
from  a  fmuduleat  proprietor  or  from  aay  of  the  peraons  against  whom  maj  oidei  the 

action  of  ejectment  is  not  by  this  Act  expreaaly  barred  it  shall  be  ^^n'il^/n'^^* 
lawful  for  the  Supreme  Coart  to  make  an  order  for  cmcelling  or  regUCerbook 
altering  any  certificate  of  title  or  other  instrument  or  entry  in  the  through  fraud 
register  book  relating  to  the    said   land  and  for  substituting   any  ""vlH*,- 
fresh    certificate  of   title    or  instrament  or  entry  in   lien    thereof  ot  >nj  other 
and  directing  and  ordering  such  other  acts  and  instruments  to  be  done  ^  '^' 
and  executed  as  such  Court  shall  ander  the  circumstances  deem  neces- 
sary and  just  and  the  Registrar- General  shall  give  effect  to  any  aucb 
order  (rt) 

(a;  Saeh  order. — A  enooesefal  pUintiS  in  ejeatment  may  obt«ln  ui  order  direot- 
Ing  the  detendknt  to  deliver  op  his  title  and  eieonte  a  transfer.  In  rt  Allen 
(IR  &.L.T.  28,  22  V.L.B.  21).  SeirU>lt.  that  the  Reftistrar  not  being  a  part?  to  the 
Action  ahonid  not  be  directed  to  cancel  the  ceitiflcate.  Oglt  v.  Atdy  {IS  V.L.B. 
461) ;  and  iee  Aihley  t.  Cook  (2  A.L.T.  2,  50).  It  the  defendant  retoaeB  to  execute 
a  transfer  in  accordance  with  the  order,  the  plaintiff  can  apply  for  a  veslmg  order. 
Cf.  the  practice  in  foreclosure  oases,  tViUon  t.  Broun  (7  Q  L.J.  16),  and  other  cases 
noted  tupra,  p.  37- 

(fc)  For.— Sic.  In  Oatttte;  Me.  "of." 

25  Vlo.,  No.  U. 

125.  For  th«  pnrpose  of  bringing  an  action  of  ejectment  (a)  against  Begistration  as 

any  person  against  whom  such  action  is  not  expressly  barred  or  for  the  ^nj^*^\  *£, 
purpose  of  Bueing  for  damages  as  hereinafter  provided  the  registration  poaseesioD. 
as  proprietor  of  the  person  against  whom  such  action  or  suit  is  brought 
shall  be  equivalent  to  possession  by  him  of  the  land  in  respect  to 
which  such  action  is  brought 

(a)  EjtetmeiU. — The  effect  of  this  provision  appears  to  be  that  the  defendant  U 
deemed  to  be  in  possession  and  the  plaintiff  to  be  depriTed  without  further  proof 
than  the  production  of  the  registered  grant,  or  oertiflcate,  or  lease,  Ac.  (as  the 
case  may  be).  Tbe  plain^ff  maet,  therefore,  in  an  action  for  recover;  of  land, 
proceed  to  prool,  and  bring  the  case  within  one  ot  the  eicepliOQB  in  a.  123 ;  and  in 
an  action  tor  damages  tor  depriTation,  farther  proof  ol  deprivation  is  nnnecetsary. 

This  section  is  peooliar  to  Queensland.  It  is  almost  antithetical  to  s,  96,  which 
provides  for  proof  of  title,  in  the  case  of  a  registered  proprietor  suing  for  speciG-C 
performance,  by  the  production  ot  the  certificate  of  title. 

Actions  for  Duuass. 
(£?««  eolhcted  in  the  DigeH,  Colt.  17S  «e  uq). 

126.  (o)  Any  person  deprived  of   any  land  or  of  any  estate  or  ^  ^^°-  ""■  **■ 
interest  in  land  is  consequence  of  (fi)  fraud  (c)  or  in  conseijuence  of  (b)  defrauded  may 
tbe  issue  of  a  certificate  of  title  {d)  to  any  other  person  or  in  consequence  ag^ns?*  '*'* 
of  lb)  any  entry  in  the  register  book  or  of  any  error  or  omission  in  any  ft^odolent 

.  ,       ,  .  ,,  proprietor  for 

certificate  of  title  or  m  any  entry  in  the  register  book  (e)  may  bring  damages. 

and  prosecute  an  action  at  law  in  the  Supreme  Court  for  tbe  recovery 

of  damages  (/)  against  tbe  person  who  derived  benefit  (9)  by  such 

frand  or  in  consequence  of  (h)  the  issue  of  such  certificate  of  title  or  by 

such  entry  or  in  oonsequenoe  of  (b)  snob  error  or  omission 
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Provided  (A)  always  tfaat  no  sneh  action  shall  lie  oi  be  sastained 
Quleas  the  same  shall  be  commenced  within  six  years  from  the  date 
of  such  deprivation  (t)  except  nevertheless  that  any  person  being 
under  the  disability  (k)  of  coverture  of  infancy  or  absence  from  the 
colony  or  of  unsoundness  of  mind  may  bring  such  action  within  six 
years  from  the  date  on  which  such  disability  shall  have  ceased 
^^  Provided  also  that  nothing  in  this  Act  contained  shall  be  inter- 

s' preted  to  subject  to  any  action  of  ejectment  or  for  recovery  of  damages 
any  purchaser  or  mortgagee  bond  JiiU  for  valuable  consideration  {£)  of 
^  any  land  under  the  provisions  of  this  Act  (m)  although  his  vendor  or 
mortgagor  may  have  been  reglBtered  as  proprietor  through  fraud  or 
error  or  may  have  derived  from  or  through  a  person  registered  as 
proprietor  through  fraud  oi  error  whether  by  wrong  description  of  land 
or  of  its  boundaries  or  otherwise 

(a)  This  Bection  gives  to  the  person  deprived  of  lend  a  remedy  againBt  tb«  person 
"  nbo  derived  benefit."  The  following  aection  (127)  is  Hupplementar;  to  it,  and 
piovideB  a  remedy  agftinst  the  AsBurance  Fund  in  oaaeB  where  the  person  "  who 
derived  benefit"  is  dead,  or  insolvent,  ±c..  or  h&a  ftbsoonded.  Section  138  purports 
to  give  a  reined;  in  cases  where  the  Begistrar  or  his  offioerB  have  been  guilty  of 
misfeasance,  Ac.,  b;  making  wrong  entries.  Jco.  It  has  been  decided  that  an  actioa 
lieaagainst  the  Begistrar  althoogh  he  and  his  officers  may  have  made  no  mistalie, 
where  the  remedy  against  the  perwn  who  derived  benefit  failE.  RatvFeekiv.Daryli 
N.Z.L.B.  n*),  Qiuenilaiid  Truttiei  Limited  V.  Btgiitrar  of  TitUi  {S  Q.L.J.  46),  But 
it  has  apparently  never  been  decided  that  an  action  lies  against  the  Registrar  in  the 
firit  initance  where  he  or  his  officers  have  made  a  mistake,  &b  ,  althoogh  that  would 
seem  to  be  a  natural  conetroction  to  place  on  s.  128.  Against  such  a  constraction 
it  might  be  ucged  that  wherever  the  plaintift  has  been  deprived  of  land  or  an  interest 
in  land  by  the  mistake,  omission,  or  misfeasance  of  the  Begistrar  in  bringing  land 
under  the  Aets,  or  in  rsgistering  a  dealing  with  land  nnder  the  Acts,  some  person 
has  derived  a  corresponding  benefit,  and  that  action  should  he  taken  against  such 
person  in  the  first  instance,  and  that  resort  should  not  l>e  had  to  the  Assurance  Fund 
nnless  and  until  the  primary  remedy  fails.  See  further  on  this  point  notes  (c)  and 
(A)  infra;  and  note  (o)  to  s.  128, 

Neglect  to  Lodge  Caveat. — It  is  provided  by  s.  31  of  the  Principal  Act 
(fupra,  p.  29),  that  a  person  deprived  ot  land  by  its  l>eing  brought  under  the  Act 
oannot  recover  compensation  from  the  person  benefited  if  he  was  cognisant  of  the 
application  and  neglected  to  lodge  a  caveat. 

(b)  In  eoruequence  o/.  — As  to  the  question  ot  proxiauite  cauu,  see  note  (b)  to  a. 
128,  infra. 

(c)  Frand.—See  note  (c)  to  s.  H,  tnpra,  p.  54,  and  note  (dl  to  s,  108,  tupra,  pp. 

144-e. 

(d)  lime  of  a  artijicate  of  title. — Wheo  the  land  Is  first  brought  under  the  Act  or 
otherwise.  It  the  land  is  brought  under  the  Act  in  New  Zealand  in  consequence  ot 
an  order  of  the  Native  Land  Act.  which  is  subsequemly  ascertained  to  have  been 
vitra  viTei.  and  a  bond-fidt  purchaser  for  valoe  has  intervened,  there  is  a  remedy 
against  the  Assurance  Fund.  Public  Truette  t.  RegUtraT-Gencral  {n  ^.Z.L.R.  677 
(1899).) 

(e)  Jn  conttquaiee  of  any  mtry  .  .orof  any  error  ,  .  in  (i< 
Tigitter  book. — This  language  is  wide  enooRh  to  cover  the  errors,  4o.,  of  tb« 
Elegistrar  or  his  clerks  mentioned  in  s.  13B.     See  note  (a)  tupra. 

/".ooglc 
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(/)  Recovery  of  damagti. — ^ Where  land  haa  been  Bold  b;  metes  und  bounds,  nt  so 
mnoh  per  acre,  and  tbe  acreage  has  been  correctly  etated  and  the  land  conveyed 
accordingly,  but  the  porchaser  brings  under  the  Act  in  addition  to  the  land  con- 
Teyed  certain  land  ontaide  the  boundaries  stated  but  delivered  to  him  as  part  ol  the 
farm  sold,  the  vendor  is  entitled  to  recover  tbe  value  of  the  excess  either  under  the 
nsual  condition  of  the  contrftct  of  sale  aa  to  compensation  for  excess,  or  as  damages 
for  deprivation,    aionaghaii  v,  alteton  (13  V.h  R,  384,  8  A-L.T.  197). 

In  llasiett  v.  Colonial  Bank  (7  7.L.B.  (L.)  380.  3  A.L.T.  SB),  the  delendanls, 
being  eiecntion  creditois  cF  one  J.H.  (a  person  of  the  same  name  (is  the  plaintiff), 
specified  the  land  of  the  plaintiff  as  subject  to  tbeir  writ  of  Ji.  fa.,  and  it  ivaa  sold 
accordingly,  and  the  defendants  parchased  and  became  registered  proprietors  of  the 
land.  It  was  held  that  tbe  defendants  nere  liable  to  an  aotion  for  daniaees  far  de- 
privation, on  the  ground  that  the  registration  of  the  bank  us  proprietor  bad  the 
effect  of  superseding  plaiutifl's  prior  registered  certificate  of  title.  But  this  decision 
has  been  doubted.  See  per  Webb  J.  in  Meiier  v.  Oibbt  (13  V.L.B.  S64.  8T0) ;  and 
Bee  Otlkert  v.  llerry  (2  S.C.R.  (Q.)  193). 

The  measure  of  the  damages  recoverable  by  a  purchaser  from  his  vendor  for  the 
loss  of  land  from  which  he  is  ejected  by  the  true  owner  has  been  held  to  be  the 
purchase  money  with  interest  from  the  date  of  purchase;  but  not  to  include  the 
costs  of  an  unsuccessful  defence  in  the  action  for  ejectment,  nor  the  value  of  the 
improvements  made  by  the  purchaser,  nor  tbe  costs  of  registration  of  his  transfer, 
he  having  tuiied  to  malie  the  usual  search  before  registering  the  transfer,  and  having 
defended  tbe  action  brought  bj  a  person  claiming  under  a  prior  registered  title. 
ilejry  v,  A.il.P.  SocUly  (3  S.CJl.  (Q.)  40). 

Cominon  Law  Remedies, ^In  addition  to  tbe  remedy  against  the  person  "who 
derived  benefit,"  the  person  deprived  of  land  lias  his  common  law  remedy  against 
others  through  whom  he  suffers  damage.  In  .^reJinrd  v,  F.lierker  (10  A.L.T.  196). 
it  was  held  that  an  action  is  maintainable  aRainst  a  surveyor  for  negligence  in  a 
survey  by  omission  of  some  of  the  figured  dimensions  through  which  the  plaintiff 
Is  left  with  an  apparent  title  to  less  than  he  really  possesses.  It  is  also  submitted 
that  even  it  tbe  defendant  bank  in  Hauetl'i  cnie  (quoted  i<M;>ra)  had  not  been  the 
purchaser  of  the  land,  it  would  have  been  liable  to  the  plairitiff  in  damages  for  gpeci- 
tyioR  the  wrong  land.  Hattttl  v.  Colo'iial  Uank  (7  V.L.B.  (L.)  380,  3  A.L.T,  38,. 
Stt  also  notes  to  s.  128,  infra. 

{g)  Who  derived  ftsiiefli.— Tjiis  phrase  occurs  in  8.  42,  and  is  repeated  in  s.  127. 
It  would  appear  that  some  person  alwafs  "derives  beueGt"  where  another  is 
deprived.      See  note  (□)  to  this  section,  nipm. 

(ft)  Provided.  —This  enactment  probably  precludes  the  application  of  "The 
Statute  of  FramU  and  Limitations  of  1867  ''  to  actions  for  damages  under  the  Real 
Property  Acts.  One  might  ejpect  a  similar  proviso  to  ss.  137  and  128,  and  Its 
absence  adds  considerabi;  to  the  difficulty  of  construing  these  sections  mentioned 
in  note  (n)  lapra.  There  is  no  such  proviso  to  s.  12S.  and  the  first  proviso  to  s. 
l'/7  does  not  extend  the  period  of  limitation  therein  prescribed  in  cases  of  disability. 
See  notes  to  that  proviso  {infra],  and  Fapicorth  v.  IVilliami  there  quoted. 

(i)  Front  the  date  of  aiieh  deprivation.— The  date  of  deprivation  is  the  date  of 
registration  of  the  first  transaction  which  takes  away  the  land  from  the  plaintiff — 
e.g.,  where  land  is  brought  under  the  Act,  from  the  issue  of  the  certificate  of  tille. 
Bula  Peehii.  Daii/  (9  N.Z.L.B.  Ui),  Bonninv.  Andrewi  (12  S.A.L.H.  153) -both 
eases  against  the  Assurance  Fund.  This  is  so,  even  though  the  pei.wn  deprived  may 
not  have  notice  or  knowledge  of  tbe  deprivation  within  tbe  period  of  sir  years  above 
limited.  Bonnin  v.  Andreiri  (uoi  supra).  But  if  the  first  purchaser  or  mortgagee 
cannot  resist  on  action  of  ejectment,  as  not  coming  within  the  protection  of  s.  123 
{tee  note  (e)  to  that  section,  tapra  p.  156],  the  date  of  deprivation  is  apparently  that 
of  the  registration  of  a  dealing  in  favoar  of  the  first  person  who  ii  [irotected.  Cox 
T.  Baumi  (7  Q.L.J.  63,  8  Q.L.J.  66).  ^ 
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{k)  Diiability.—Ail  the  nsotJ  dieabiKties  ux  here  enumerated,  " ansoimdneBB 
ot  mind  "  covering  lanaoj  &nd  idioc;. 

(I)  PuTchiueT  OT  mortgagee  booA-fide  for  valuable  consideration. — 5m  note  («)  (o 
s.  123.  lupra.  This  proriao  is  more  exteouve  than  the  coriespondiog  enactment  in 
».  128,  which  only  deals  with  the  obsb  of  a  tond-fide  parchasec  for  valae  from  a 
fraiidulmt  proprietor. 

The  phraae  bonS-fide  is  to  be  taken  in  itt  natural  meaning,  and  importB  the 
absence  of  actual  fraud.  To  constitnte  fraud,  there  must  be  knowledge— not  necas- 
itarilj  full  knowledge,  but  at  least  a  suspicion  or  inkling  —that  wrong  is  being  done. 
Katene  Te  Whakaruruv.  Publie  Trustee  (13N.Z.L.R.  651,  Dig.  Col.  1821. 

As  to  the  meaning  of  fraud,  lee  the  illustrations  given  in  the  notes  to  s.  41  and 
B.  109,  tupra,  pp.  S4  and  144  respectively. 

The  holder  ot  a  title  obtained  by  a  forged  instrument  is  not  protected  by  the 
section,  althongb  he  may  bave  been  perfectly  ionooent  of  any  fraud.  Ex  parte 
Davy  [6  N.Z.L.R.  760),  Ex  parte  Balliam  (G  N.Z.L.B.  342),  both  quoted  in  Dig. 
Col.  104 ;  and  see  also  Gibbi  i,  Jleiier  (1891,  App.  Caa.  25S),  which  must  be  taken 
to  overrule  O'Connor  v.  O'Connor  (9  A.I..T.  117),  in  which  case  Webb  J.  followed 
the  Victorian  decision  in  Metier  y.  Gibb,  (13  V.L.B.  864).  CoUman  v.  Eiria 
Pavjhanga  [N.Z.L.B.  4  S.C.  230)  cannot  be  considered  a  binding  authority. 

But  where  a  vendor's  certificate  of  title  originated  in  a  oonve^anoe  which  was 
invalid  as  having  been  made  under  regulations  ultra  viret  the  statute  on  which  they 
were  based,  it  was  held  that  he  could,  nevertheless,  confer  a  good  title  on  hia 
purchaser.     Katene  Te  Whakamm  v.  Public  Truitee  {iibi  mpra). 

Where  the  defect  in  the  vendor's  title  arises  from  a  misdescription  ot  the  land  or 
Us  boundaries,  the  transferee's  right  to  be  deemed  a  bcnd-Jide  purchaser  lor  value 
will  depend  on  whether  he  had  knowledge  or  the  means  of  knowledge  that  land  bad 
been  wrongly  included  in  the  vendor's  certiGoate  of  title.  Hay  v.  Soiling  (16 
N.S.W.L.B.  (L.)  61. 

Where  a  purchaser  by  an  error  in  the  description  of  the  land  sold  to  his  prede- 
cessor in  title,  obtained  a  certificate  of  title  [or  a  piece  of  land  in  excess  of  what  he 
and  his  predecessors  intended  to  buy,  it  was  held  that  lie  was  not  entitled  to  the 
excess.     Pltnmnce  v.  AlUit  (16  V.L  H.  601,  11  A.L.T.  28,  Dig.  Col.  18), 

See  also  on  this  point  other  cases  quoted  under  the  beading  Boundasibs  in  the 
Dig.  Cols.  14-19,  and  the  recent  Queensland  oase  of  Ocerlaiut  v.  Lenehan  (II  Q.L.J. 
D9). 

(in)  Of  any  land  v.ndtT  the  i-roritiom  ofthiiAct. — See  the  references  to  Oetkeri  v. 
Merry  ^2  S.C.E.  (Q.)  193)  in  note  (g)  to  a.  127,  and  note  (c)  to  s.  128.  infra. 

Liability  of  AsauRANCE  Fund. 
(Cates  eoUtcted  in  the  Digest  Colt.  132-1S7). 

■J5  Tic.  Ho.  14.  127.  IncasetheperaoDag&inBtwhomsucbactionfordamagesisdireciied 
If  regi'^fered  pro-  i.  *j  u 

prietor  be  dead  to  be  brought  shoiild  be  dead  (a)  or  shall  have  been  adjudged  insolvent  (&) 
"'^icBt'lieaistrar-  ^^  shall  have  absconded  (c)  out  of  the  jurisdiction  of  the  Supreme 
Qeneral  as  Court  then  iQ  such  case  it  shall  be  lawful  to  bring  an  action  for  damages 

defendant.  against  the  Begistrar-Geneial  as  nominal  defendant  for  the  purposes 

of  recovering  the  amount  of  the  said  damages  and  costs  gainst  the 
assurance  fund  hereinbefore  described  and  in  an;  such  case  and  also  in 
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any  case  in  which  damages  ma;  be  awarded  in  any  action  agunet  the 
person  deriving  benefit  {<!)  by  any  fiand  or  in  consequence  of  the  issue 
of  any  certificate  of  title  or  otherwise  as  aforesaid  and  the  Sheriff  shall 
make  a  return  of  nnlla  bona  or  shall  certify  that  the  full  amount  with 
ooeta  awarded  cannot  be  recovered  from  snch  person  the  Treasurer  of 
the  Colony  upon  receipt  of  a  certificate  of  a  Judge  of  the  Supreme 
Court  and  of  a  warrant  under  the  hand  of  the  Governor  as  hereinafter 
provided  (e)  shall  pay  the  amount  of  such  damages  and  Costs  (/)  or  the 
untsGovered  balance  thereof  as  the  case  may  be  and  shall  chaise  the 
same  to  the  account  of  the  assurance  fund  (t/) 

Provided  always  that  the  assurance  fund  shall  not  be  liable  for 
payment  of  any  damages  after  the  expiration  of  six  years  (A)  from  the 
time  when  the  cause  of  action  arose  (0 

Provided  also  that  any  person  so  absconding  (r)  beyond  the  juris- 
diction if  subsequently  found  within  the  jurisdiction  shall  be  liable  to 
be  sued  in  the  name  of  the  Registrar  General  for  the  amount  of  the 
damages  and  costs  so  recovered  from  the^assurance  fnnd 

(n)  Shall  be  lieaif.— As  in  Hntjn  v.  Bourne  (7  Q.L.J.  146). 

(b)  In>olveiil.—A.iiDQueeiitla»dTnitleei\:ItegUtraro/TiaeMl6(i.IjJ.  46),  and 
Cox  1.  Bourae  (7  Q.L.J.  54,  8  (J.L.,1.  68). 

(f)  AhKonded As  in  Car  v.  Bourne  (7  Q.L.J.  B4,  8  Q.L.J.  6S),  Jlemer  v,  Giila 

(13  T.L  B.  664,  1891  App.  Cos.  248). 

(<j)  Derieing  benefit,— See  s.  42  and  a.  136.  This  Beems  Co  be  a  convenient  phrase. 
Where  the  plaintifi  haa  been  deprived  of  his  intereBt  in  the  land,  it  would  appear 
that  a  coneipODdiiig  benefit  mnst  have  been  eonlerred  on  some  other  person. 

{()  Hereinafter  provided. — The  reference  appears  to  be  to  b.  128,  infra. 

(f)  Cofff.— This  word  incladea  all  expenses  of  litigation  necesaaiil;  incurred  in 
establishing  a  plaintiff's  claim  to  damages — e.g.,  the  debt  and  coslB  oE  a  boJiA-fide 
mortgagee  trom  whom  the  plaintiff  was  entitled  to  redeem  on  payment  of  prin- 
cipal, interest,  and  costs.  Cox  v.  Bovine  (8  Q.L.J.  66).  And  lee  the  proviso  to  a. 
47  ol  the  Act  of  1877  "ipra,  p.  158. 

(g)  Auurauce  fiiml.— The  langaage  of  the  section  ftives  an  immediate  remedy 
against  the  Assurance  Fnnd  if  the  person  "  deriving  benefit"  is  dead,  or  insolvent, 
or  has  absconded.  If  he  is  solvent  and  within  the  jurisdiction,  be  mast  be  sued, 
and  jadgnient  obtained  aRainst  him;  it  the  judgment  be  unsatisfied,  the  Assurance 
Fnnd  mnat  satisfy  it,  subject  to  the  eioeptions  mentioned.  In  the  latter  cla!ia  of 
eases,  the  fund  becomes  liable  wittiout  the  Registrar  having  been  heard. 

To  ground  an  action  against  the  Asanrance  Fund,  there  must,  in  the  first 
place,  be  an  actoal  loss.  The  loss  of  a  bare  legal  right  without  a  beneficial 
interest  is  not  snfficient.  BlackiceU  v.  Dary  (8  N.Z.L.K.  129).  The  plaintiff 
must  be  a  person  deprived  of  land  or  an  interest  in  land  (s.  126,  Oukden  v. 
Gibbi,  9  y.L.R.  (L.)  380).  It  must  appear  that  the  ptalntill  has  been  deprived  of 
his  land  by  reason  of  its  being  brought  under  the  Act,  or  being  dealt  with  under  the 
Act,  subsequently  to  his  acquisition  of  it.  Where  the  land  waa  already  included  in  a 
certificate  of  title,  but  Merry  bought  the  land  aa  being  included  in  the  certifleate  of 
title  of  the  Australian  Mutual  Provident  Society  (which  was  not  the  case),  and  the 
Begislrar  issned  a  certiBcate  of  title  to  him,  which  was  afterwards  held  to  be 
■observient  to  the  prior  certiGcale  of  title,  hie  counsel  (Ltlley  Q.C.)  admitted  that 
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he  fawl  no  action  against  the  Assurance  Faad.  Oelkert  v.  ileny  (2  3.C.B.  (Q.), 
at  page  197).  The  Htatement  of  claim  must  show  that  the  land  hu  paaied 
into  the  bauds  of  a  registered  proprietot  from  whom  the  pluntitf  cannot 
recover  it.  Cox  v.  Bourne  (7  Q.L.J.  63).  The  Assurance  Fund  is  onl;  liable  under 
this  sectton  «here  the  person  who  derired  benefit  from  the  fraud  cannot  be  mulcted 
In  damages,  oi  compelled  to  re-tranBter  [Qilbtrt  v.  Bourne,  6  Q.L.J.  270,  Fathering- 
ham  V.  Archer,  fi  W.W.  &  ft'B.  (L.)  95) ;  but  where  once  the  actual  and  immediate 
perpetrator  of  the  fraud  has  died,  absconded,  or  become  insolvent,  the  person  de- 
prived by  the  fraud  has  a  complete  right  which  is  not  affected  by  the  fact  that  a 
third  person  was  also  a  part;  to  the  fraud  and  derived  beneflt  therefrom,  and  has 
not  died,  absconded,  or  become  inaolTenC.  Cox  v.  Bo\intt  (8.  Q.L.J.  66},  In  that 
case  Ihe  Assurance  Fund  was  BacoeBBtuU;  attacked  where  the  plaintiff  had  been 
deprived  ot  land  b;  a  forgery,  and  the  land  had  passed  to  another  proprietor  and 
become  snbject  to  a  hmtd-Jide  mortgage  for  value.  Other  successlul  cases  wee* 
those  of  an  adminiatrator  appointed  after  revocation  a\  a  probate  where  the 
devisee  under  the  will  had  obtained  transmission  and  mortgaged  the  land,  and  was 
adjudicated  insolvent  at  the  instance  of  the  administrator  (Qutemiand  Trulttu 
Lid.  V.  RegUtrar  of  Tillet,  5  Q.L.J.  46);  and  of  remaindermen  deprived  of  an 
interest  in  land  bj  its  being  improperly  brought  under  the  Act  bj  a  supposed 
owner  in  fee-simple  who  had  obtained  his  title  by  the  defective  exercise  ot  a  power 
of  appointment  given  under  a  will,  and  the  land  had  been  mortf^aged  under  the 
Act  to  third  parties  band-fide  for  value.  Hayet  v.  Bourne  (7  Q.L.J.  1*6,  Dig. 
Col.  184). 

Measure  of  Damages. — The  measure  ol  damages  recoverable  is,  however, 
only  the  actual  loas  sustained.  lb.  In  that  case  the  amount  awarded  represented 
what  woald  have  been  the  value  of  the  land  if  it  had  not  been  improved  with  (he 
money  borrowed  from  the  (bond-llde}  mortgagees. 

Laches  and  Negligence.— It  must,  however,  be  borne  In  mind  that  the  right 
to  recover  against  the  Assurance  Fund  may  be  lost  by  laches  (Aiidtrton  v.  Davy, 
KZ.L.B.  1  S.C.  802,  Dig.  Col.  133)  ;  or  by  negligence  {Gilbert  v.  Bounie,  6  Q.L.J. 
270,  Dig.  Col.  1S3).  On  the  question  of  negligence  the  nece^Eity  for  search  in  the 
BeaJ  Property  Office  cannot  be  too  carefully  observed,  and  where  a  search  by  the 
party  injured  would  have  prevented  the  dealings  from  which  such  injury  arose. 
■  the  Assurance  Fund  will  be  protected  (SlilUr  v.  Dary,  7  N.Z.L.R.  SIS,  Dig.  Col. 
185.  In  re  Jackian,  10  N.Z.L.lt.  148,  Dig.  Col.  1S7),  even  though  the  Begistiar, 
having  ascertained  the  errei  in  time  to  correct  it  and  prevent  the  loss,  negligently 
omits  to  do  so.      Miller  v.  Davy  (iiipra). 

A  hond-Jide  mortgagee  who  advances  money,  not  to  the  registered  proprietor,  but 
to  a  person  ttaudulently  using  his  name,  is  not  entitled  to  be  indemnified  oat  of  the 
Assurance  Fund.     Gibbf  v.  A/eiier  (1891,  App.  Cas.  248). 

Neglect  to  Lodge  Caveat.— It  is  provided  by  s.  SI  of  the  Principal  Act  [tnpn, 
p.  29)  that  a  person  deprived  of  land  by  its  tieing  brought  under  the  Act,  cannot 
recover  compensation  from  the  Assurance  Fund  if  he  was  cognisant  of  the 
application  and  neglected  to  lodge  a  caveat. 

Breach  of  Trust,— Section  42  ot  the  P.A.  provides  that  the  Assurance  Fund 

shall  not  be  liable  "  for  any  loss  occasioned  b;  any  breach  of  trust  or  default  com- 

mitted  by  any  trustee,  guardian,  oommittee  of  a  lunatic,  or  of  a  person  of  unsound 

.     mind,  executor,  administrator,  or  other  person  standing  In  the  relation  of  trustee  to 

any  other  person." 

This  language  appears  wide  enongh  to  cover  a  cose  wliere  the  breach  of  trust 
consists  in  bringing  the  land  under  the  Act  as  well  as  the  breach  of  trust  ol  a 
TtgiiUred  proprietor  who  is  trustee,  ia.  The  Queensland  section  is  pecnliar  in  this 
respect    As  to  the  eSect  of  the  words  "  occasioned  by,"  tte  note  (b)  to  s,  128,  tn/M. 
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(h)  Sue  yiaT$, — Thia  section  does  not  profide  tor  an  eitsneioD  ot  the  period  of 
limitctioii  in  ease  of  disabllilj.  It  is  therefore  out  o(  hfttmony  with  the  preceding 
section  {tet  note  (h)  tbereto,  lupra,  p.  161)  which  renders  it  eiceedlngly  difficult  to 
interpret  It  Bboald  be  noticed  that  b.  128  makes  no  provision  whatever  for  & 
period  ot  limitation. 

The  Begistiar  mi;  demand  an  inBtmment  from  the  holder,  in  order  to  rectify  it, 
mote  than  six  jears  after  its  issue.     In  re  Graham  (8  W.N.  (N.S.W.)  34). 

(i)  7^  rime  vthen  the  cauie  of  action  aroie.—The  canes  of  action  aiises  apoo 
registration  ot  the  odveree  interest  of  a  Sonit  tide  poiehaser  tor  value.  Rata  Pethi 
f.Da^  (9  N.Z.L.R.  181),  Cox  v.  Bourne  (7  Q.L.J.  58.  S  Q.LJ.  66).  Where 
deprivation  occurs  by  reason  of  the  land  beinf;  brought  under  the  Act,  the  cause  of 
action  arises  when  the  certificate  ot  title  is  issued,  and  the  tact  that  the  plaintiff  has 
no  notice  or  knowledge  ot  the  deprivation  mokes  no  diSerenoe.  Bonnin  v,  Andrttci 
(13  S.&.L.II.  15S).  Ste  notes  {h)  and  (i)  to  a.  1S6,  lupra,  page  161.  In  Pajncorth 
T.  WUliami  {1900  A.C.  fi63),  it  was  decided  under  s.  122  of  the  New  South  Wales 
Act,  that  persons  ander  disability  nere  not  barred  b;  lapse  ot  time  Ijecause  their 
trosloos  vrere  barred.  25  Vic,  No.  14- 

128.  E^ery  action  which  shall  be  brought  (fl)  by  any  person  to  recwver  Actions  tor 
damages  tor  or  by  reason  of  any  losa  or  damage  occasioned  by  {!<)  any   damages  maj  in 
omiasioQ  miatake  or  misfeasance  (c)  ot  the  Registrar- General  or  any  of  brouBht°M^nHt 
his  officers  or  clerks  in  the  execution  of  their  duties  under  the  provisions   the  B^islrar- 
of  the  Act  shall  be  brought  against  the  Registrar- General  as  nominal  nominal 
defendant  and  in  case  in  ajiy  such  action  the  plaintiff  recover  final  ^oleadant. 
judgment  against  such  nominal  defendant  then  upon  the  application 
or  motion  of  such  plaintiff  any  Jndge  of  the  Supreme  Court  shall  and 
he  is   hereby  directed  to  certify  {</)  to  the  Treasurer  the  fact  of  such 
judgment  having  been  recovered  and  the  amount  of  damages  and  costs 

(0  recovered  ,  ,      ,  ,         Treasurer  on 

and  thereupon  or  before  the  expiration  of  two  calendar  months  after  receipt  of 
such  jadgment  is  so  certified  the  said  Treasurer  upon  the  receipt  of  a  Q^emor'^urpay    ' 
warrant  (d)  under  the  hand  of  the  Governor  shall  pay  the  amount  of  amount  ot 
such  damages  and  costs  to  tbe  person  recovering  the  same  his  executors 
or  administrators  and  shall  charge  the  same  to  the  account  of  the 
assurance  fund  hereinbefore  described 

Provided  always  that  notice  In  writing  {/)  of  every  such  action  and  to°^°te°^rf'on* 
of  the  cause  thereof  shall  be  served  upon  the  Attorney -General  and  Begistror- 
also  upon  the  Registrar- General  one  calendar  month  »t  least  before  the  Attorney- General 
commencement  of  such  action 

Provided  also  that  tbe  Registrar -General  shall  not  be  personally  Process  and 
chargeable  upon  any  judgment  recovered  as  aforesaid  nor  shall  any  served  on 
process  or  notice  in  or  relating  to  any  such  action  (eseept  as  aforesaid)   Attorney-General 
be  served  upon   the  Registrar- General,  but  all  such  processes  and 
notices  shall  he  served  upon  the  Attorney-General  (j)  for  the  time  being 
(a)  Every  action  Khich  ihaii  be  brwght.  —  TheiB  opening  words  seem  to  indicate 
that  the  section  does  not  give  any  new  right  of  action,  but  merely  provides  the  pro- 
oednre  for  an  action  based  upon  the  common  Ian  of  negligence  against  on  officer 
eiermiing  minitterial  tonotiona  [as  to  which,  tee  notes  at  pp.  1613,  tiipra',;  and 
compare  the  concluding  wordE  ol  s.  120. 
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As  to  whether  (bJB  is  ft  primarf  or  only  a  supplemenUry  right  ot  action  againit 
the  GeglBlrftr,  tte  note  (a)  to  e.  126,  tupra,  ftod  note  ( /}  to  thia  section,  infra.  Notice 
also  the  language  of  a.  43.  lupra,  which  providsH  that  the  Assurance  Fund  Bhall 
make  good  the  amount  awarded  to  an;  person  deprived  of  land  ....  failing 
recovery  from  the  perion  mho  derined  benefit  thereby. 

In  the  oarreBpondiag  section  (211)  of  the  Victorian  Act,  it  is  provided  that  the  remedy 
asainst  the  Assurance  Fnnd  tor  mistake,  misteaBance,  Ac,  ia  only  gupplementary 
to  the  remedy  against  the  person  who  deriTes  benefit  from  the  mistake.  But  two 
later  eectiona  (212  and  213),  first  introdnoed  in  1B8S  and  1367  respeotively,  make 
(be  remedy  a  primary  one  in  certain  cases.  Section  178  ol  the  New  Zealand  Act 
of  1985  (jives  a  primary  remedy  a^inst  the  Registrar  for  misfeasance.  See  filler 
t.  Davy  (7  N.Z.L.R.  516),  quoted  in  note  {c)  infra. 

Power  to  Compromise.— It  should  be  noticed  that  the  Qaeensland  Acts,  like 
(hose  ol  New  South  Wales,  give  thb  Kegistrar  no  express  power  to  compromise 
actions.    Contrast  a.  214  of  the  Yictotian  Act.     But  let  note  [g)  infra. 

(b)  Occationidby. — These  words  might  support  a  defence  that  the  misfeasance 
of  the  Registrar  is  not  the  proximate  caute  of  the  deprivation — e.g.,  where  a. 
ceitificate  of  title  for  a  [ee-eimple  is  improperly  issued  to  tmstees  who  have  a  legal 
life  eetate  only,  and  they  transfer  to  the  life  tenant,  who  auhsequentty  transfers  to 
a  (luiKi  fide  purchaser  tor  value.  According  to  the  decisions  in  itannin  v. 
Andreas  (12  S.A.L.B.  153),  and  Rutu  PetUv.  Davy  (9  X.Z.L.R.  134)  the  deprivation 
would  occur  when  the  land  is  improperly  brought  under  the  Act.  But  see  Cox  v. 
lionntt  [7  Q.L.J.  S3,  3  Q.L.J.  6G,  tupra.  p.  161],  aa  to  the  case  of  a  voluntary  or 
viaiafide  purchaser.  The  same  words  are  used  in  s.  12.  lupra,  with  regard  to  losses 
caused  hy  breach  ot  trust ;  and  note  the  words  "  in  cantequtnce  of  "  in  s.  12S. 

{e)  Oiniiiion  miitake  or  tiiisfratanee. — There  have  been  undoubted  cases  of  omis- 
sion mistake  or  misfeasance  on  the  part  of  the  Begiatrar  or  hia  officers  which  have 
not  afforded  a  right  ot  action  against  the  Assurance  Fund — e.g.,  in  Oakdeii  v.  GM$ 
(8  V.L.B.  (L.)  380).  T.,  the  owner  of  land,  brought  it  under  the  Act,  and  the 
Begistrar  omitted  to  endorse  on  the  title  deeds  before  returning  them  to  the 
applicant  (as  required  by  s.  27  of  the  Victorian  Act  of  1866)  a  memorandum  to  the 
effect  that  part  o(  the  land  was  brought  under  the  Act  (ef .  s.  30  of  the  Queensland  Act 
of  1361,  fujira,  p.  36).  T.  thereupon  parted  with  the  land  under  the  Act,  and  subse- 
quently purported  to  mortg^e  it  to  the  plaintiff  as  if  it  had  never  been  brought 
under  the  Act.  T.  became  insolvent,  but  it  was  held  that  the  plaintiff  had  no 
right  o(  action  against  the  Begistrar,  because  he  had  not  been  deprived  ot  any  interest 
in  land  by  a  dealing  with  it  under  the  Act,  or  by  its  being  brought  under  the  Act. 

In  Oelken  v.  Herry  (2  SCR.  (Q.)  193)  where  two  certificates  ol  title  were  In 
existence  tor  the  same  land,  of  which  the  defendant  had  applied  for  and  obtained 
a  certificate  of  title  on  the  mistaken  assumption  that  the  land  was  included  in  the 
certificate  of  title  of  hia  vendors(theAustralianMutualP[Ovident  Society),  and  the 
Registrar  improperly  issued  the  certifloate  ot  title,  ignorant  that  the  land  was 
Included  in  a  previously  issued  certificate  ol  title  under  which  the  plaintiff  claimed, 
it  was  admitted  by  counsel  (or  the  defendant  (Lilley  Q.O.)  that  he  bad  no  remedy 
ftgaiast  the  Assurance  Fond  (2  S.C.B.  (Q.)  at  p.  197). 

Contributory  Negligence— In  MilhT  v.  Davy  (7  N.Z.L.B.  616).  a  aeeoad 
certificate  of  title  was  issued  by  the  Registrar  to  the  plaintiff,  but  it  was  held 
that  the  plaintiff  was  guilty  of  contributory  negligence,  because  he  might  have 
discovered  the  existence  ot  the  prior  ceitiScate  ot  title  by  searching  the  register, 
and  therefore  could  not  recover.  It  was  held,  further,  by  the  Court  ot  Appeal 
(Prendergast  C.J,  diaeentittUe),  I'aoA  although  part  of  the  loss  might  have  been  saved 
by  the  Begistrar,  who  discovered  the  mistake,  but  look  no  effective  steps  to  rectify  it, 
this  gave  no  cause  ol  action,  because  the  loss  waa  caused  by  the  oiiginsl  negligence. 
Other  cases  on  contributory  negligence  are  the  lollowing:  —  In  In  re  Jaclaon 
(10  N.Z.L.R.   148),  an  intending  purchaser  searched  the  title,  but  made  no  InqDirj' 
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ie  lodged  (or  registration,  but  not  ;«t  leistered.  On  the  Eame  da; 
aba  Bccepted  a  tr&nsfer  and  paid  her  purchase  mone;.  It  vas  keld  tluit  she  had 
DO  claim  against  the  Assurance  Fand  Iot  Iosb  dI  the  parobase  monej  by  reason 
ot  tbera  having  been  a  charging  order  lodged  for  registration  before  the  searph. 
Where  the  plaintiff  negligently  alloired  one  L.  to  remain  in  poBsession  ot  plain- 
tifTE  certificate  ot  title,  and  negligently  signed  a  blank  memorandum  of  transfer 
iDBtekd  ot  a  receipt  for  money  lent,  and  the  jary  found  that  plaintiS  bad  by  sooh 
wndnct  induced  the  Begistrar  to  believe  that  L.  was  entitled  to  be  registered  aa 
.proprietor,  a  question  was  raised,  but  not  decided,  as  to  whether  the  plaintiff  was 
not  thereby  deprived  of  bis  remedy.     Gtlbtrt  T.  Bourne  16  Q.L  J.  370). 

As  to  the  contributory  negligence  of  omitting  to  lodge  a  caveat  against  an  applica- 
tion to  bring  land  nnder  the  Act.      Stt  a.  21  of  the  Principal  Act,  lapra,  p.  29. 

Lachea. — As  to  the  defence  of  lachet  in  an  action  against  the  Registrar.  Bee 
Andtnon  v.  Dany  (K.Z.L  R.  1  B.C.  302). 

Breach  of  Trust. — II  is  specifically  provided  by  a.  43,  lupra,  that  the 
Assurance  Fond  is  not  liable  tor  loss  occasioned  by  breach  of  trust.  The  section 
is  apparently  wide  enough  to  include  breach  ot  trust  in  bringing  land  under  the 
Act.  In  the  other  colonies  the  breach  ol  trust  mast  be  committed  by  a  regitUred 
proprittor.    See  note  on  this  point  to  s.  127,  tupra. 

(d)  Certify — Warrant. — See  note  (e)  to  s.  127,  supra. 

(<)  Coif.—Ste  note  (f)  to  a.  127,  lupra. 

(/)  Notice  in  uriliii^.— This  proviaioQ  would  support  a  contention  that  there  is  a 
primary  remedy  against  the  Begistrar.    Stt  note  (a)  sapra. 

{g)  Attomey-General. — Stmble,  he  has  power  to  compromise  by  virtue  o(  his 
office.     See  note  Power  to  Compromise  on  page  166. 

129.  Ifinan;siicbaction(fi)  judgmeDtbegiveninfavourof  thenominal  ^  Vic.,  No.  14. 
defendant  or  the  plaintiff  diBcontinue  or  become  noosuit  the  plaintiff  discontinued  or 
shall  be  liable  to  pay  the  full  costs  of  defending  such  action  and  the  ^'"""-^j  .^ 
same  when  taxed  shall  be  levied  in  the  name  of  the  nominal  defendant  nominal 
by  the  like  process  of  execution  as  in  other  actions  on  the  case  (b)  entitled  to  costs. 

(a)  Any  mch  action.— This  might  refer  back  to  s.  127,  as  well  aa  to  s.  12S. 

lb)  Other  aelioiu  on  the  caie.—Ste  note  (a)  to  s.  12tj. 

Rectification  of  iNsTsuiuKNTa.  „, ,,.     „    , , 
SS  Vic,  No.  14. 

(Catee  colUeledin  the  Digeit,  Cole.  60-63.;  Begistrar- 

180.  (a)  If  any  grant  certificate  of  title  or  other  instrument  affecting  general  may 

land  under  the  provisions  of  this  Act  or  any  entry  memorandum  or  by  whom  a 

endorsement  in  or  upon  any  such  instrument  shall  be  fraudulently  or  q^  entry  has  been 

wrongfully  obtained  from  or  procured  to  be  made  or  iaaued  by  the  frauiiiilenily  or 

Registrar- General  or  if  any  such  instrument  shall  be  wrongfully  retained  obtained. 
by  any  person  it  shall  be  lawful  for  the  Registrar- General  to  summon  (b) 
before  him  the  person  who  shall  have  so  fraudulently  or  wrongfully 

obtained  or  retained  the  same  or  procured  the  same  to  be  made  or  isaued  It  summnna 

disregarded 

and  in  case  such  person  shall  not  attend  at  the  time  so  appointed  Begistrar- 

h&ving  no  lawful  impediment  to  be  notified  to  the  Registrar-General  at  ^ppit  tor°^^ 
the  time  so  appointed  the  Registrar- General  may  apply  to  a  Judge  of  warrant  for  such 
the  Supreme  Court  to  issue  a  warrant  authorizing  and  directing  some  apprehended  and 
person  to  be  therein  named  to  apprehend  and  arrest  the  person  so  j^"™  of^a"  " 
gammoned  and  bring  him  before  a  Judge  of  the  Supreme  Court  for   Sopreme  Court. 
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ezamination  tmi  such  Judge  sbalt  thereupon  issue  a  wacnuit  for  that 
purpose  ' 

(a]  Ibe  powers  given  by  this  section  ma;  properly  be  exercised  in  order  to 
□btaiD  a  oertiGcate  of  title  to'  correct  errors  ander  the  powers  conferred  by  s.  11 
$upra,  p.  20.  There  is  also  a  reference  to  the  powers  f[iven  bj  tbia  section  in  s. 
47  of  the  Act  of  1877.    See  note  (f)  to  that  sootioa,  ivpra,  p.  167. 

(b)  7'orutnmon.  — As  (o  tendering  expenses  on  summons  to  attend  before  Begis- 
trar.     Sec  s.  138,  infra. 

The  Begistrar's  power  may  be  exercised  although  a  pedod  of  more  than  ux  years 
has  elapeed  since  ttieisEue  of  the  instrument.  In  re  Graham  {3.  W.N.  (N.S.W.)  34). 
{See  note  {h]  to  s.  127  mpra]. 

This  section  apparently  does  not  ftpply  to  a  cose  where  it  is  soDght  by  rectification 
of  boundaries  to  bring  within  a  certificate  of  title  land  which  ie  not  already  under 
the  Act.     Per  Foster  J.,  in  Rourkt  v.  SthwtiUrt  (9  K.S.W.L.R.  (Eq.)  152). 

Under  the  similar  section  of  the  Ne'v  South  Wales  Act  it  has  been  held  Ibat  if  a 
ceHiticale  of  title  has  been  properly  issued  the  Begistrar  cannot  decide  wbo  is 
entitled  to  hold  it.     In  re  De  Ll»a  (1  W.N.  (N.3.W.)  132. 

Under  the  corresponding  seclion  of  the  Victorian  Act  of  1866  it  was  held  that  on 
the  phrase  "certificate  of  title  or  other  instrument  issued  in  error''  "error" 
included  a  mistake  of  laiv,  and,  therefore,  a  certificate  of  title  issued  in  mistake  of 
law  may  be  required  by  the  Begis'.rar  to  be  delivered  up.  Ex  parfe  Bond  (6  V.L.B. 
(L.)  *58,  463). 

For  further  examples  of  the  procedure  under  simikr  sections  see  Ex  parU 
Pattrmm  (4  A.J.R.  WQ),  Ex  parte  iUack  (i  k.3 ."&.  116),  Ex  parte  ilataai  Tmit  and 
Inceitmeiil  SocUtu  {U  V.L.B.  166,  6  A.L.T,  S3}.  la  re  O'Coniw/I  (6  A.L.T.  85], 
FaraoM  V.  ifalthtat  (6  N.Z.L.B.  744),  In  re  Eeiyamin  (2  N.Z.J.K.N.3.B.C.  163). 
ill  re  Biggi  (II  S.A.L.K.  43). 

181.  In  case  it  shall  be  shown  by  afiSdavit  to  the  satisfaction  of  the 

keep  out  of  the      Registrar- General  that  the  person  to  whom  a  Bummons  ought  to  be 

nmy^^™"ved        direeteil  as  hereinbefore    mentioned  is   keeping  out  of  the  way  and 

upon  any  servant  cannot  be  personally  sensed  therewith  and  that  due  paina  have  been 

last  known  place    taken  to  effect  such  personal  service  it  shall  be  lawful  for  the  Begistrar- 

ot  abode.  General  to  order  by  endorsement  upon  the  summons  that  the  delivery 

of  a  copy  of  such  suuimons  to  the  wife  or  servant  or  some  adult  inmate 

of  the  house  or  family  of  such  person  at  bis  usual  or  last  known  place 

of  abode  or  business  after  the  purport  thereof  has  been  explained  to 

such  wife  servant  or  inmate  shall  be  equivalent  to  personal  service  and 

in  every  such  case  the  service  of  such  summons  in  pursuance  of  such 

order  shall  be  deemed  and  taken   to  be  of  the  same  force  and  effect  to 

all  intents  and  purposes  as  if  the  party  to  whom  such  summons  was 

directed  bad  been  personally  served  therewith 

Patty  appearing        182.  Upon  the  appearance  before  the  Registrar -General  or  Court  or 

may  Iw  examined  Judge  of  any  person  summoned  or  brought  up  by  virtue  of  a  warrant  as 

aforesaid  it  shall  be  lawful  for  the  Registrar- General  or  Court  or  Judge 

Generir^or  Court  to  esamine  such  person  upon  oath  and  in  case  the  same  shall  seem 

may  order  the        proper  to  order  such  person  to  deliver  up  such  grant  certificate  of  title  or 

instrument.  other  iu^trunieot  as  aforesaid  und  upon  refusal  or  neglect  by  such  person 
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to  deliver  up  the  same  witbin  a  time  to  be  Damad  for  that  purpose  Iq  <>Bse  ot  neglect 

in  such  order  the  Registrar- Gene  rai  shall  issue  to  the  proprietor  of  the  certificate  or  other 

said  land  such  certificate  of    title  or  other  instrument  aa  is  herein  {a)  ^'j^^""  ""*' 

provided  to  be  issued  in  the  case  of  any  grant  or  certificate  of  title  being 

lost  mislaid  or  destroyed  and  the  Registrar -General  shall  enter  in  the 

register  book  notice  of  the  issuing  of  the  said  certificate  of  title  or  other 

instmment  and  the  circumstances  nnder  which  the  same  was  issued 

and  such  other  particulars  as  having  regard  to  the  estate  or  interest  of 

the  registered  proprietor  of  such  land  he  may  deem  necessary  to  enter 

therein 

(aj  Htrtin. — See  a.  117  lupra  p.  151. 

188.  If  the  person  who  is  charged  with  having  so  fraudulently  or  25  Vic,  Ko.  14. 
wrongfully  obtained  from  or  procured  to  be  made  or  issued  by  the  JJ^^*dinCT°tobB 
Registrar- General   or   with   having  wrongfully   retained  such  grant  conducted  &»  in 
certificate  of  title  or  other  instrument  or  such  entry  memorandum  or   attending  upon 
endorsement  as  hereinbefore  mentioned  shall  be  proved  to  the  satisfac- 
tion of  the  Registrar -General  or  Court  or  Judge  to  have  absconded  so 
that  the  Judge's  warrant  or  summons  of  the  Registrar- General  cannot 
be  served  upon  him  the  same  proceedings  may  then  be  taken  aa  if  such 
person  had  been  duly  summoned  or  been  brought  up  by  virtue  of  a 
warrant  as  aforesaid  and  had  refused  or  neglected  lo  deliver  up  such 
grant  certificate  of  title  or  other  instrument. 

18J.  In  every  proceeding  under  this  Act  relating  to  any  summons  36  Vic.,  No.  U. 
examination  or  warrant  il  shall  be  lawful  for  the  Registrar- General  General  or  Court 


direct  by  whom  such  costs  and  expenses  are  to  (a)  borne  and  paid 
(_aj  Sic  in  GtuelU.     SembU  "  be  "  omitted. 

186.  In  case  such  costs  and  expenses  shall  not  be  paid  pursuant  to  25  vic,  No.  14. 
the  direction  tor  payment  thereof  the  amount  of  such  costs  and  expenses  ''"''^u^'^'fj 
shall  be  levied  by  distress  and  the  Registrar-General  or  Judge  shall  by  dietreBs. 
issue  his  warrant  of  distress  accordingly  and  the  sum  therein  directed 
to  be  levied  shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  person  liable  to  pay  the  same  and  the  overplus  arising  from  the 
sale  of  SQCh  goods  and  chattels  after  satisfying  such  sum  of  money  and 
the  expenses  of  the  distress  and  sale  shall  be  returned  on  demand  to 
the  person  whose  goods  shall  have  been  distrained 


186,  No  distress  levied  by  virtue  ot  this  Act  shall  be  deemed  unlaw-  2s  Vic,  No.  U. 

ful  nor  shall  any  person  making  the  same  be  deemed  a  trespasser  on  ^°  ^""'rew  *"  ^ 

account  of  any  defect  or  want  of  form  in  the  application  warrant  of  want  at  form. 
distress  ot  other  proceeding  relating  thereto,  nor  shall  such  person  be 
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deemed  a  treapasser  ab  initio  on  Eiccount  of  an;  irregalarity  afterwards 
committed  hy  him  but  all  persons  aggrieved  hy  Buch  defect  or  irregular- 
ity may  recover  full  satisfaction  for  the  special  damage  in  an  action  on 
the  case 


Miscellaneous. 

187-  The  Registrar- General  shall  not  except  as  hereinbefore  is  pro- 
vided be  subject  to  be  sued  or  prosecuted  by  any  person  whomsoever  on 
account  of  any  act  done  or  default  made  by  him  in  his  character  of 
Registrar- General  unless  the  same  has  happened  through  his  wilful 
act  or  default  and  the  person  goods  or  lands  of  the  Registrar -General 
shall  not  be  liable  to  execution  of  any  legal  process  by  reason  of  any 
act  or  default  made  or  done  by  him  in  his  character  of  Registrar- 
Oeoeral  but  he  shall  be  indemnified  out  of  the  assurance  fund  or  out 
of  the  general  revenues  of  the  Colony  in  case  such  assurance  fund 
shall  prove  to  be  insufficient  in  respect  of  all  losses  costs  or  damages 
which  may  be  incurred  or  recovered  by  any  person  under  any  action  or 
suit  brought  or  prosecuted  under  the  provisions  of  this  Act  touching  or 
oonceming  any  matter  or  thing  relating  to  the  execution  of  this  Act 
and  the  powers  hereby  granted 

198.  Every  person  summoned  to  attend  before  the  Regiatrar-General(a) 
as  a  witness  in  respect  of  any  instrument  required  to  be  produced  or 
any  act  matter  or  thing  by  this  Act  authorized  to  be  done  proceeded 
with  or  inquired  into  by  or  before  the  Registrar- General  shall  have  his 
necessary  expenses  tendered  to  him  in  like  manner  as  is  now  by  law 
required  upon  service  of  a  subpoana  to  a  witness  in  an  action  at  law 


[a)  Sammontd  to  attend  be/or 
a.  130,  aujrra,  p.  167. 


:  the  Regittrar. — Su  %.  11,  tupra,  pp.  16  et  uq. ;  and 


Pf  nail;  tor 

reRiEtBcing 

incoirect 

intitrunicDtg. 


189.  The  Registrar- General  shall  not  receive  any  application  for 
bringing  land  under  the  provisions  of  this  Act  or  any  instruments  pur- 
porting to  deal  with  or  affecting  any  land  under  the  provisions  of  this 
Act  unless  there  shall  be  endorsed  thereon  a  certificate  that  the  same 
is  correct  for  the  purposes  of  this  Act  signed  by  the  applicant  (»)  or  party 
claiming  under  or  in  respect  of  snch  instrument  (b)  or  by  his  solicitor 

and  the  Registrar- General  shall  not  be  required  to  compare  the  said 
instrument  with  the  duplicate  thereof  and  shall  not  incur  or  become 
subject  to  any  liability  action  or  other  proceeding  in  consequence  of  any 
error  mistake  or  discrepancy  therein  but  the  person  who  shall  falsely 
or  negligently  certify  to  the  correctness  of  any  such  application  or 
other  instrument  shall  incur  therefore  (c)  a  penalty  not  exceeding  Fifty 
Pounds 
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Provided  always  that  such  penalty  shall  not  prevent  the  person 
who  may  have  gustAined  any  damage  or  loss  in  cooBequence  of  error  or 
mistake  in  any  such  certified  instrument  or  any  duplicate  thereof  from 
reoovering  damages  againat  the  person  who  shall  have  certified  the 
same 

(a)  ApplUattl — i.e.,  person  applying  to  bring  land  under  the  Act. 

(b)  Party  claiming  wtder  .  .  iiieh  inttrument. — This  seotion  casts  on  the. 
Blienee  ot  land  nnder  the  Act  the  reapousibility  tor  tataehood  or  negligence  in  the 
endoreed  certificate.  A  certifloate  by  the  alienor  is  grataitouB  and  aseleM,  and 
does  notiunount  to  a  covenant  for  title,     ilerry  v.  A.M. P.  Society  (aB.C.K  (Q.)  36). 

(c)  Sic  in  Gattttt. 

140.  It  shall  be  lawful  for  the  Registrar-General  to  charge  and 
recover  such  fees  as  shall  be  appointed  by  the  Governor  of  the  said  peea  to' be 
Colony  with  the  advice  of  the  Executive  Council  not  in  any  case  "barged. 
exceeding  the  several  fees  specified  in  the  list  marked  B  in  the  Schedule 

hereto  („)  [B.h.dul.».] 

(d)  These  (maximom)  teea  have  aiwafB  been  charged.  U  they  were  reduced  by 
virtue  ot  the  powers  here  given,  temble  the  reterences  in  sa.  121  and  122  wonid  be, 
by  implication,  modified  correspondingly. 

141.  The  Registrar- General  shall  keep  a  correct  account  of  all  such 

sums  of  money  as  shall  be  received  by  him  in  accordance  with  the   2S  Vic,  No.  14. 
provisioas  of  this  Act  and  shall  pay  the  same  into  the  public  Treasury  5^'*^^ 
of  the  Colony  at  such  times  and  shall  render  accounts  of  the  same  to   moneys  into 
such  persons  and  in  such  manner  as  may  be  directed  in  any  regulations   render  ^iKrante. 
that  may  for  that  purpose  be  from  time  to  time  issued  by  the  Governor 
with  the  advice  of  the  Executive  Council 

and  the  Registrar- General  shall  address  to  the  Treasurer  requisi- 
tions to  pay  moneys  received  by  him  or  by  the  Treasurer  in  trust  or 
otherwise  on  account  of  absent  mortgagees  (a)  or  other  persons  entitled  in  to  be  paid  by 
accordance  with  the  provisions  of  this  Act  and  the  Treasurer  shall  be  prowr  wareant. 
bound  to  obey  all  such  requisitions  when  proved  and  audited  in  manner 
directed  by  any  such  regulations  as  aforesaid  and  accompanied  by 
warrant  for  payment  of  the  same  under  the  hand  of  the  Governor 

and  all  fines  and  fees  received  under  the  provisions  of  this  Act 
except  fees  payable  to  the  Lands  Titles  Commissioners  for  the  bringing 
of  land  under  the  operation  of  this  Act  shall  be  carried  to  account  by 
the  Treasurer  as  general  revenue 
(<t)  Ab$eM  ilortgagtet. — Ste  Principal  Act,  a.  dJ,  lupra,  p.  90. 

Ofpkncbs  and  Penalties, 
{Caut  tolleeUd  in  the  Digut,  CoU.  60-61.) 

142.  (a)  Any  pereon  who  shall  wilfnlly  or  knowingly  by  fraud  or  misrepreaentatioD  26  Vic..  No.  14. 
make  or  oaa»  or  obtain  to  be  made  in  the  register  book  any  entry  which  might  in  ^^g^.^Q°'^ 
any  way  affect  the  right  title  estate  or  interest  ot  himself  or  of  any  person  in  any  register  book  or 
land  andei  the  provisions  ot  this  Act  or  who  shall  willnlly  or  knowingly  by  fraud  or  procuring 
nusrepreaentation  procure  from  the  Begistrar-Qeneral  any  carti&cate  ot  title  rc^ie-  ^^y  (mud  o' 
tnrtioD  abatract  or  other  instrumeDt  evidencing  oc  relating  to  title  or  estate  or  representaUon 


Persona  making 
talae  oath  at 
affirmation 
gaillT  of  perjniy 
and  liable  to  bs 
Imprisoned  in 
addition  to 
damases 
recoverable  bj 
the  pait; 
dammGed. 
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intereBt  in  land  under  the  proTislone  ol  tbU  Act  or  who  ahall  wilfullj  or  knowinely 
bj  tnai  or  mis  representation  canse  or  prooaie  to  be  made  an;  entr;  certificate 
memorandum  or  endoisement  b;  this  Aet  directed  to  be  made  in  or  npon  an;  snch 
oertifioate  abstract  or  other  instrument  or  who  shall  nse  or  utter  an;  such  certificate 
abstract  or  other  instrument  knowing  the  same  to  be  counterfeited  forged  or  altered 
or  to  have  been  obtained  b;  <rand  or  mierepreMntBtion  or  to  contain  or  bear  an; 
entr;  memorandam  cerUflcate  or  endoreement  which  has  been  lorged  eounterldted 
or  altered  or  obtained  b;  Eraud  or  misrepresentation  and  who  shall  be  thereot  law- 
tully  convicted  shall  be  deemed  guiltj  of  lelon;  and  be  sentenced  to  be  imprisoned 
tor  an;  period  not  exceeding  four  years  and  to  ba  kept  to  hard  labour  or  in  solitar; 
eoDGnement  lor  an;  part  of  the  period 

and  if  an;  person  shall  wilfully  or  knowingl;  make  a  talse  oath  or  declaration 
touching  or  coacerniog  aa;  matter  or  procedure  made  or  done  in  pursuance  ol  this 
Act  and  be  thereot  lawfully  oonvicted  such  person  shall  be  deemed  guilty  of  perjury 
and  be  imprisoned  for  the  period  and  in  the  manner  aloresaid 


lb)  and  in  addition  to  such  punishment  an;  person  damnified  or  suffering  loss  by 
an;  such  fraud  misrepresentation  forger;  coonterfeit  alteration  use  or  utterance  oI 
an;  such  certificate  abstract  or  other  inatmrnent  as  aforesaid  or  by  tlie  making  of  any 
■nch  false  oath  or  declaration  shall  have  a  right  of  action  against  and  be  entitled  to 
recover  damsRes  {/■}  from  the  person  guilty  ot  such  fraud  misrepresentation  forgery 
coonterfeit  alteration  use  or  utterance  or  making  such  false  oath  or  declaration  the 
amount  of  all  damages  he  ma;  have  sustained  thereby  with  full  coets  of  suit  aa 
hereinbefore  provided 

(d]  This  section  has,  like  part  of  s.  10,  lupra,  p.  1{>,  been  repeated  by  Tht  Crimiaal 
Codi,  and  ia  therefore  printed  in  small  t;pe.  Part  of  it  bad  previously  been  re- 
pealed by  37ie  Criminal  StatuUt  Re yial  Act  0/ 1867  (P.  *  W.,  p.  2252). 

As  lo  the  offence  of  forgery,  tte  now  S9,  4S6  et  nq  ot  Tht  Criminal  Code. 

For  a  prosecatioQ  under  this  section,  see  R.  v.  Ptliriim  (B.C.R.,  S6th  November, 
1878.)      (Per  Lntwycha,  A.C.J.) 

The  evidence  contained  in  an  application  to  bring  land  under  the  Act,  and  a 
declaration  used  In  support  thereof,  together  with  the  certificate  of  title  issned 
thereon,  and  proof  that  the  material  statements  contained  in  the  declaration  were 
talse,  was  held  sufiicient  to  support  an  information  for  having  made  a  false 
declaration,  and  anlawfuUy  and  fraudulently  obtained  a  certificate  of  title  from  the 
Begistrar.      H.  v.  Aedy  {13  T.L.B.  746,  9  A.L.T.  143). 

A  person  who  obt^ns  a'loan  upon  the  security  of  a  deposit  of  deeds  under  "  the 
old  system,"  which  be  represents  to  be  the  true  and  only  title  deeds  of  the  land, 
after  he  has  himself  brought  that  land  nnder  the  Act  and  obtained  a  certificate  of 
title  thereto  (the  llegistrar  having  omitted  to  make  the  proper  endorsement  under 
B.  27  ot  Tht  Traniftr  0/  Land  StatiUt  on  the  "  last  material  registered  document " 
to  the  effect  that  part  of  the  land  contained  in  the  deeds  had  been  brought  under 
the  >ct),  is  riftbtly  convicted  of  having  obtained  money  by  means  of  talse 
pretences.  H.  v.  Thompum  (8  Y.L.R.  (L.)  12).  (See  Oatdtn  v.  Gibbi  (8.  V.L.B. 
(L.)  380),  quoted  lupra,  p.  166.) 

It  has  been  held  under  s.  1G3  ot  the  Vietorian  Act  ot  1866  that  a  false  statement 
in  an  applloalion  to  bring  land  under  the  Act  is  not  fraud  unless  there  is  a  guilt; 
intent.  Wigginiv.  Hammill  (4  V.L.R.  (L.)  69.  Bee  that  case  also  as  to  the 
priority  ot  criminal  proceedings  over  civil. 

{b)  Quare  as  to  the  effect  al  the  repeal  of  this  paragraph.  The  paragraph  was 
perhaps  snperUuouE  1  but  see  now  s.  702  of  the  Criminal  Code,  which  is  a  general 
provision  covering  all  such  oasee. 

(c)  I>aniar7(«.— ThlE  word  appears  to  be  saperfloeiu. 
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148.  (a)    Unless  in  any  cose  herein  otherwise  eipresaly  provided  all  25  Vic,  No.  14. 

.      .  .u  ■■  ,.u.      .    .  L  fa  :i      11    Pennlllea  to  bo 

oDeoMS  agamBi  the  provisions  of  this  Act  may  be  prosecuted  Euid  all  recovered  in 
penalties  or  sums  of  money  imposed  or  declared  to  be  due  or  owing  by  ™^*  "'  . 

or  under  the  provisions  of  the  same  may  be  sued  for  and  recovered  in  or  BegietrEir- 
the  n^me  of  the  Attorney-General  or  of  the  Registrar-General  before     ^°*' 
any  Court  in  the  said  Colony  haying  jurisdiction  for  punishment  of 
ofiences  of  the  like  nature  or  for  the  recovery  of  penalties  or  sums  of 
money  of  the  hke  amount. 

['()  This  section  preclndes  the  application  ol  the  enactment  contained  in  s,  26  of 
"  The  Aelt  Shortmiiig  Act  of  18G7,"  wbich  provides  (hat  penalties  "  maj  be  sued 
and  proceeded  for  hj  anj  person  whomsoeTer,  nnleBs  bj  the  Act  impoein^t  the  same 
such  right  to  ene  or  proceed  shall  be  eipresal;  given  to  anj  officer  or  person  b; 
name  ot  designation."  The  preceding  section  (25)  oE  the  same  Act  provides  fat  the 
destination  ot  peoolUeB  when  teeovered. 

COUUENCEMZIJT    OF    AcTS. 

144.  This  Act  shall  commence  and  take  effect  from  and  after  the  23  Vie.,  Ko.  14. 

first  day  of  January  1862  Commencement 

52.  This  Act  shall  commence  and  take  effect  on  and  from  the  first  "  Vic,  Ho.  18. 

day  of  January  one  thousand  eight  hundred  and  seventy-eight.  of  Act. 


SCHEDULES  REFERRED  TO. 
A 

AppUcalion  to  brinij  land  under  tlie  prouuiom  of  the  R^al  Preptrty  Act  0/1801.       ^2  ^'''■' ?'"■  "-, 

I,  A.B. ,  of  do  decl«rB  {that  I  am)  or  (mi  behalf  of  '»"  wction  oo.j 

of  that  he  it]  {here  state  the  dticripliaii  of  the  tttate.  ichelher  ill  /ee    [See  section  16,] 

timfU  or  a  Ittur  ettate,  or  at  Iruttei  or  held  in  IrutI  for  tuet)  in  all  that  piece  of 
land  sitnated  in  {here  ttatt  tht  liiiiatian)  containing  {htre  liate  the  area)  be  Ibe  same 
a  little  more  or  less  (exclurice  of  roadi  inttTtecting  the  lamt,  if  any)  with  <here  itale 
Tight$  of  way  and  other  priciUgei  or  eoAemenlt  appertaining,  and  $et  forth  a  nifficitnt 
ileicriplion  to  identify  the  iaKd)  nhich  piece  of  laod  is  ot  the  valae  ot  £  and  no 
moie.  and  is  (the  toain  allotmeiii,  or  eounlry  itction,  or  is  part  of  the  toicn  aUolmeHt. 
country  lerlion,  or  rtKTve),  originally  granted  to  .  by  land  grant  under 

tbe  hand  and  seal  ol  Qovernor  of  the  Colony  of  Queensland  (or  (Drmerl; 

Gocernor  of  the  Colon;  at  Ken  South  Wales,  in  which  Colonj  the  said  land  was 
then  situated}.    Dated  the  da;  of  ,  numbered  in 

the  plan  ol  the  (diitrtcl,  loicnthip,  or  county),  ot  as  delineated  on  the 

public  maps  of  the  Colony,  deposited  in  ibe  Survey  Office,  Brisbane.  And  I  do 
farther  declare  that  I  am  not  aware  of  an;  mortgage,  encumbrance,  or  claim 
affecting  tbe  said  land,  or  that  au;  person  hath  an;  claim,  estate,  or  interest  in  the 
said  land,  at  law,  or  in  equity,  in  posscasiou  or  in  eipectanc;.  other  than  is  set 
tor^  and  stnted  as  follows,  that  ia  to  saj—{heri  tlale  particular!  of  all  unuuitjied 
moTlgageM,incuinbTancei,claimi.orintere>t>.ir'anij].  And  I  further  declare  that 
there  is  no  person  in  possession  or  occupation  of  the  said  lands  adversel;  to  m; 
estate  or  intetesi  therein,  and  that  the  said  land  is  now  (hire  ttatt  name  and 
dfteriptioa  of  occupirr,  or  that  the  land  it  unoccupied),  and  I  make  this  solemn 
declaration  conscientiously  believing  the  same  to  be  tiue. 

Dated  at  .  this  day  ot  ,  18    . 

Uade  and  enbeoribed  b;  the  abovenamed  this  day  of 

in  the  presence  of  me  ,  Begistrat. General  or  Jostice  of 

tbe  Peace. 

I,  A.B.,  the  above  deolaraQl.do  hersb;  apply  to  have  tbe  piece  ot  land  described 
in  the  above  declaration  brought  tinder  the  provisions  of  the  Real  Property  Act 

ot  laai. 

Dated  at  ,  this  da;  ot  ,  18    . 

Witness  to  signature— CD. 

A.B. 


D,gl,zsdbvG00t^lC 
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Cm-eat  forbiddiug  liiidt  to  he  brought  under  the  Seal  Property  Act  of  IMl. 

Tuke  notice  that  I  ,  claiming  estate  or  interest  {here  elate  llit 

nature  of  the  eitate  or  intereit  claimed,  and  the  ground  on  wh\ch  tueh  claim  it 
founded)  in  lands  described  as  (her^  ilate  particutaTi  of  deicriptioH  from  deelaration 
of  applicant)  in  notice  dated  Ibe  inj  of  ,  odTertising  the 

Bane  as  land  in  respect  to  which  claim  has  beea  made,  to  have  the  aome  bnnighl 
under  the  provieiona  ol  the  Real  Propertf  Act  of  1861,  do  hereby  forbid  the  bring- 
ing of  the  said  land  under  the  proviBiona  of  the  Bald  Act. 

Dated  this  ■  da?  ol  18    . 

1^. 


iRoyal  Arm$.) 
Cirtifieatt  of  Title. 
A.B.,  of  {hen  inierl  deicriptioii,  and  if  certijicate  he  iteued  pureiutnt  to  any 
traii/fer,  Tejerence  to  memoraiidnm  of  traiuftrj,  ia  now  aeiaed  of  an  estate  {here  ttate 
Khelher  in  fee  nmpU),  Babjsct  nevertheiess  lo  auch  encumbrances,  liena  and 
intereals  oa  are  notified  bj  memarandum  endorsed  hereon,  in  that  piece  of  Und 
Bitaated  in  the  {nmiily  or  toanehip)  of  {here  iniert  lufficienl 

dcecription  to  identify  the  land)  which  aaid  piece  at  land  i*  (or  u  pan  of)  the 
country  lefiioH,  or  town  aUotmeiil)  marked  delineated  in  (he  public 

tuap  of  the  said  {county,  or  toicathip)  deposited  in  the  office  of  the  ^jurrejor- General, 
originall;  granted  the  da;  of  under  the  hand  and  seal 

of  Oovernor  ot  the  said  Colon?  (or  of  formerly 

Goeernor  of  the  Colony  of  Hem  South   H'nlfn,  in  Khich  Colony  tht  laid  land  vol 
then  litaoled),  to  CD. 

In  witness  whereof,  I  have  hereanto  signed  mj  name,  and  affixed  mj  aeal, 
this  da;  ol 

Registrar-General,         iL.S.) 
Signed,  sealed,  and  deliTered.  in  preaence  of  I 
the  day  ol  j 


[D-] 

QCEENSLAKl), 

Memorandum  of  Trantfer. 

[I.  A  B.,  being  reniatered  as  the  proprietor  of  an  estate  {here  ttate  nature  of  the 
eitate  or  interett,  tehtthtr  in  fee  timple  or  Jy«  tttate,  or  of  a  greater  or  bn  dticrip- 
tion  Ihan  a  life  titati).  Bubjecl,  however,  lo  such  encumbrances,  liens,  and  interests 
as  are  notified  by  memoranilum  endorsed  hereon,  in  all  thot  piece  ol  land  situated 
in  the  {county,  or  toicnihip)  of  ,  containiog  {hire  itate  area),  be  the 

same  a  little  more  or  lesa  {exclunveUj  of  roadi  interiecting  the  tame,  if  any.  Here 
ttate  rightt  of  way,  pririUgei,  or  eaiementi,  if  any,  intended  lo  be  canieytd  ;  and  if 
the  land  to  be  dealt  vith  contain  all  that  t>  included  tit  an  tx.Uing  grant  or  cerli/i- 
eate,  refer  thereto  for  diieript  on  of  parcelt  and  diagramt,  olheraite  let  forth  the 
boundariei  in  eJiain<i,  linJri,  or  feet,  and  refer  lo  plan  delineated  on  the  margin,  or 
annexed  to  the  initrument  or  depotited  in  t)it  Registry  Office)  which  eaid  piece  ot 
land  is  {or  it  part  of  I  the  {country  tection,  or  (oitk  allattntnt),  marked 
delineated  in  the  public  niap  of  tne  said  {county,  or  toumiMp)  deposited  in  the  office 
of  the  Surveyor- Genera),  which  was  originall;  granted  the  day  of 

under  the  band  and  seal  of  Governor  ol  the  said  Colony  {or 

formerly  Goi-trnor  of  tht  Colony  of  New  Houth  n'alei,  in  which  Colony  the  eaid  land 
wot  then  lituattd)  to  CD.,  in  considtration  of  the  sum  of  £  ,  paid  to  me  by 

B.F.,  the  receipt  of  which  sum  I  hereby  acknowledge,  do  hereby  transfer  to  tba 
Bold  E.F.  (nil  wi^  eitate  or  interitl,  or  a  leiitr  eitate  or  inter  ft,  dttciibing  luch  leurr 
eitate),  in  the  said  piece  ot  land.  In  witness  wbeteol  1  have  hereunto  subscribed 
my  name,  this  day  of 

Signed  on  the  day  above-named,  by  the  j  ~] 
said  A.B..  in  the  piesenoe  of  O.H.      >  -> 

Form  D  ia  printed  in  brackets  aa  being  obsolete.  It  bas  been  sniereeded  by 
Form  W,  issued  by  the  Begistiar  in  pursuance  of  the  powers  givBn  to  nim  by  as.  B 
and  9  of  the  Principal  Act,  tupra,  p,  lo. 


..,z.d.vCoot^lc 
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W.  23  \ 

Qi]aaiiEi.uii>.  ["" 

iremorondum  of  Traniftr. 
I,  of  beiDg 

the  Bepstered  PiopTistoT  o(  &□  Estftte  Subject, 

however,  to  saah  ancnnibrMices,  liens,  &nd  iDlerests  tie  are  notiflad  b;  MemorandDm 
endoTwd  heieoa,  in  all  that  piece  of  land  sitaated  in  the  Count;  ot 
Fuisb  of  coritBioing  be  the  same  more  or 

less  being  commencing 


being  ot  the  land  contunad  in 

''  '  *-"-  'n  eonaideralion  of  the  i 


«  bj  the  receipt  of  which  sum  I  hereby  acknowledge, 

hereby  truuter  to  the  laid  all  m;  estate  or  interest  in  the  anid 

■  lanr 


piece  of  land. 

In  witneaa  wheieof  I  have  hereunto  aubaoribed  b;  name 
da;  of  190 

Signed  on  the  da;  aboveaamed) 

b;  the  aiud  [  Sigtiatare  ot  Vendor. . 

In  the  preseDoe  ot  | 

(a)  Correct  lor  the  purpose  ot  Begiatration. 

Signature  ot  purchaser 


{b)  Affibuitioh  Cudsb. 
Appeared  before  me  at  the  da;  ot  190 

of  attesting  WitnesB  (o  this  InstTument,  and 

acknowledged  his  signature  to  tne  same,  and  did  further  declare  that 
the  part;  eiecuting  the  same  wiw  perganall;  known  to  him  the  said  and 

that  the  signature  of  this  said  instrunient  is  in  the  handwriting  of  the  said 
Signature  ot  Itegistrar- General  or  of  a  Magistrate 


(a)  Tiiiscertifloatemust  beappended  to  all  tnj  t  rumen  fi  presented  for  registration, 

lee  s.  139,  lepra  p.  170. 

(b)  This  clause  maj  be  used  to  prove  the  execution  ot  all  imlniiiitnti,  ire 

Schedule  P.,  in/ru. 


I,  A.B.,being  registered  as  proprietor  ot  an  estate  {litre  ttate  nature  «f  the 
utate  or  ititereit,  whether  in  fei  limpU  or  life  eitate.  or  of  a  gitatir  or  lem  deicHption 
than  a  li/e  etlale)  subject,  bowever,  to  such  encumbrniiceB,  liens,  and  interests  as 
are  notified  b;  memorandum  endorsed  hereon,  in  that  piece  of  land  situated  in  the 
(county,  or  lomuhip)  ot  containing  [here  ttate  arm),  be  the  same  a 

little  more  or  less  {exclaeive  of  roadi  intirttctirtg  the  lame,  if  any)  [here  etate  nfihtt 
of  vay,  priciUgei,  or  eaitmenli,  if  any,  intended  la  be  eonreyed.]  If  llie  land  to  be 
dfall  icith  contaiHiall  titat  i»  included  in  an  existing  grant  or  ctrtijieate  of  title,  refer 
thereto  far  deteription  and  diagram;  otherwite  tet  forth  the  boundariei  in  chains.  Unlet, 
or  feet,  and  rtier  to  a  flan  thereof  on  margin  of  or  anntxid  to  the  leaie,  or 
dejuated  in  the  Reyiitn)  Offiirt),  which  said  piece  of  land  is  {or  it  part  of)  the 
[connlry  lectioa.  or  loicn  allotment],  marked  ,  delineated  in  the  public 

map  ol  the  said  (eoanly,  or  toicnihip)  deposited  in  the  office  of  the  Surve;or-Qeneral, 
which  was  originally  granted  the  da;  ot  ,  under  the  hand  and 

seal  of  ,  Oovemar  of  the  said  Colon;  (or  ,foi-nierly  Gover- 

nor of  the  Colony  of  New  South  Walet.  in  leliich  Colony  the  laid  land  iciii  then 
lituattd),  to  CD.,  do  hereby  lease  to  E.F.,  of  {here  initrt  deeeriplion)  all  the  said 
lands,  to  be  held  by  him,  the  said  E.F.  as  tenant  for  the  space  of  years, 

al  Ibe  yearly  rental  of  £  ,  payable  {here  intert  termi  of  payment  of  rent] 

subject  to  the  following  covenants,  conditions,  and  restrictions  {here  let  forth  all 
tpeeial  corenanti,  if  any,  and  itate  tnhal  eocenanti  declared  hy  the  Real  Property 
Act  of  1B61,  lo  be  implitd  agninit  n  leeior  and  leeeee  rapecticely  art  inttuded  to 
be  hanid  or  modified,  and  in  irhnt  manner'). 

I,  E.F.,  ol  {hire  tnttrt  deteription),  do  hereb;  accept  this  lease  ot  the  above 
described  lands,  to  be  held  b;  me  as  tenant,  and  subject  to  the  conditions,  restlio- 
liODi,  and  covenants  above  set  forth. 

Dated  this  da;  ot 

Signed  b;  the  above-named  A.B.,  as  lessor,  and  by  the  above-named  E.F.,  as 
lessee,  this  day  of  ,  in  presence  ot  XY. 

(Signed)  A.B.,  Lessor. 

E.F.,  Lessee.  \ 
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Bill  of  iloTtgagr. 

I.  A.B.,  being  Tegistered  as  proprietor  of  an  estate  {litre  itatt  nature  of  the  eitaie 
OT  iiittrett,  Tchttktr  in  Jet  limple  or  life  atate,  or  of  a  greater  or  leu  deieription  than 
a  lije  eilate)  subject,  however  to  euch  en  cum  bran  ces.  liens,  and  interests  as  are 
notified  by  memoranda  endorsed  hereon,  in  that  piece  of  land  situated  in  the 
(counlij  or  toinmhip)  ol        »  ,  contaiaiag  {here  itate  area)  be  the  sama  a  little 

mure  or  leu  {rxcltairt  ofroadu  interitcting  the  tame,  if  any),  [here  tiate  rigklt  of 
«ay,  priiilegit,  or  eaiemenlt.  if  any  appertaining],  and  if  the  Umd  to  be  dealt  vith 
eoiitaint  all  that  it  included  in  an  exiiting  grant  or  certiHeale  of  title,  refer  thereto 
for  deteription  of  parcel*  and  diagram  ;  othenciie  let  forth  the  boundariet  in  chaini, 
liiik;  or  feet,  and  refer  to  plan  thereof  on  margin  cf  ot  antirxtd  to  the  mortgage,  or 
depoiileA  tti  the  Keginlry  Ojfflrt),  nhich  said  piece  of  land  is  {oris  yart  of)  the 
(I'ouiifr^  nertiun,  or  loicn  allotmriit)  marked  ,  delineated  in  the  public  map 

of  the  said  {eiiniity.or  foamhip)  deposited  in  the  office  ot  the  Survejor- General 
which  wriH  originally  granted  the  day  of  ,  under  the  band 

and  seul  of  Governor  of  the  said  Colony  (or  formerly  Gofirnor  of  the 

Colony  of  A'fio  South  ll'ai«,  in  v'hieh  Colony  the  said  land  teat  then  tiliiattd)  to 
CD. 

In  consideration  ol  the  sum  ot  £  ,  this  da;  lent  to  tne  by  E.F.,  ot  {here 

iiitert  descriplioii),  the  receipt  of  which  sum  I  hereby  acknow[«dRe,  do  hereby 
covenant  wifh  the  said  E.F.,  that  I  will  pay  to  him,  the  said  £.F,,  tirie  above  sum 
ot  £  on  the  day  ot  Secondly,  that  I  will  pay  inleresl 

on  the  said  sum  at  the  rate  of  £  b;  tbe  £100  in  the  year,  by  equal  payments 

on  tbe  day  of  ,  and  on  the  day  of 

,  in  eTory  year.  Thirdly  [here  lel  forth  ipecial  eovenanti,  if  any  ant 
intended,  and  ttate  ichat  eoeenanlt  decltired  by  the  Heal  Properly  Act  of  1861,  W  be 
implied  in  mortgages  are  intended  to  be  barred  or  modijitd,  and  if  to  tn  iirhat  manner). 
And  for  the  better  securing  to  the  said  E.F.  the  repayment  io  manner  afotesaid  of 
the  said  principal  sum  and  interest,  I  hereby  mortgage  to  tbe  said  E.F.  all  my 
estate  and  interest  in  the  said  land  above  described. 

Id  witness  whereot  I  htiTe  hereto  signed  my  name  this  day  ot 

K.B.,  Mortgagor. 

Signed  by  the  above-named  A.B.,  as  mortgagor,  this  day  of 

in  presence  ot  O.H. 


fliJI  of  Encumbrance  for  tecuring  a  turn  of  Money. 


23  Vic,  No.  14. 

[See  seclions  3. 

66,59.]  I,  A.B.,  being  registered  as  proprietor  ot  an  estate  [hrre  ulale  natvre  of  the 

fitate  or  iMltrctl)  subject,  hotrever.  lo  such  encumbrances,  liens,  and  interests  as 
are  notiHed  by  memoranda  endorsed  hereon,  in  that  piece  ot  land  situated  in  {the 
countij,  toieiiihip)  of  ,  containing  {here  ttale  area),  be  the  same  a 

little  move  or  lees  {exclutire  of  roadi  interieclivg  the  tame,  if  any  [here  alto  ttatt 
righti  of  iroy,  pHiUegtt.  or  eaievienti,  if  any  appertaining'},  and  if  the  laud  to  be 
dealt  trith  cuntaint  all  that  it  included  in  an  exiatiny  grant  or  certificate  of  title, 
refer  thereto  fur  diacripliutt  ofparceliaud  diagram;  ot'henciieiet  forth  the  fcuMudiiw 
■n  chaini.  Hnkt,  or  feet,  and  refer  to  plan  thereof  on  margin  of  or  annertd  to  the  biU 
of  eneiimbranee,  or  depotited  in  the  Krgutry  Office),  which  E^d  piece  ot  land  is  (or  it 
part  of)  the  {country  tection,  or  (mm  allotment)  marked  delineated 

in  the  public  map  ot  the  said  {county  or  tomnthip),  deposited  in  the  office  ot  the 
Snneyor- General,  which  was  originally  granted  the  day  ot 

under  the  hand  and  seal  of  ,  Governor  of  the  said  Colony,  (or 

fonnerly  Governor  of  the  Colony  of  New  South  Ualei,  iu  which  Colony  the  taid  land 
teat  then  litnated)  to  CD.  ot  the  said  Colony. 

And  desiring  to  render  the  said  land  available  tor  the  purpose  ot  securing  to 
and  for  the  hene&i  oi  CJ>.  tiit  {tmn  of  money,  annuity,  or  rent  charge)  hereiniSter 
mentioned,  do  hereby  encumber  the  said  land  tor  the  benefit  ot  the  said  CD.  with 
the  (tum,  anyyuity.  or  rent  charge)  of  £  ,  to  be  raised  and  paid  at  ihe  times 

and  in  the  manner  following,  that  is  to  say — {hrre  state  the  liinei  appointed  for  the 
payment  of  the  turn,  annuity,  or  rent  charge  intended  to  be  lecured,  the  intereit,  if 
any,  and  the  ecenti  on  vihich  euch  f  tim,  annuitt/,  or  rent  charge  thalt  becime  and 
ceate  to  he  payahle,  alto  any  tpecial  eovenanti  or  poicert,  and  any  modification  OJ  the 
power*  or  remedie*  given  to  an  encumbrance  by  the  Real  Property  Act  of  1861)  And 
subject  as  atoretiaid  the  said  CD.  shall  be  entitled  to  all  powers  and  remedies  given 
to  an  encumbrance  (a)  by  the  Keal  Property  Act  of  1B61. 

In  witness  whereof  I  have  hereunto  signed  my  name  this  day  ot 

in  the  presence  of  E.F. 

(a)  F.ncjiinbrance. — Sic  in  Gazetlt,  icilicet  "  encumbronoee." 

-".oogic 
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I,  Ibe  vithiD-m«ntl(ined  CD.,  in  consideration  of  £  ,  tbie  day  pnid  to 

me  bj  X.T.,  ot  ,  tbe  receipt  ol  whicbanm  Idobereb;  acknowledge, 

hereby  trtnstet  to  bim  the  estate  ot  interest  in  respect  lo  which  I  lun  registered 
proprietor,  as  «el  lortb  and  deBorlbed  in  the  with  Id- written  security,  togetbet  with 
all  my  rights,  powers,  estate,  and  Interest  therein. 

In  witness  wheteol  I  have  herennto  Babecribed  m;  name  this  day  of 

CD. 

Siipied  by  the  nbove-nientioned  CD.,  in  tbe  presence  ot  B.F.,  the 

Accepted  as  above  X.Y.,  transterree,  1 


In  the  presence  ol  6.H. 


NomuuMem  of  Tmrteei. 

I,  A.B.,  being  registered  as  the  propiietoi  of  an  estate  (Afre  Hate  notur;  of  the    ', 
titaU  or  inUTeil)  subject,  however,  to  sach  encumbranoes.  liens,  and  intarestsas  aie   ^ 
notified  by  memoranda  endorsed  hereon,  in  that  piece  of  land  situated  in  tbe 
{toanty  or  Uncnthip)  of  {hire  Kate  area)  ijethe  same  a  little  more  or 

less,  excloBive  ot  roads  ii^tersectlng  tbe  same  if  any  {here  aUo  ttate  righii  of  way, 
jiriviUgti,  or  eaftmentt,  if  any,  intended  to  be  conveyed  in  tru»t.  and  if  Ibe  land 
to  be  dealt  inith  containi  all  that  U  indtided  iu  an  exiiting  grant  or  certijuate  ;  refer 
thereto  for  deecriplion  or  pareeli  and  diagram  othencite  ttt  forth,  the  boundariei 
in  ehaint,  linki,  or  feet,  and  refer  to  plan  delineated  in  margin,  or  annexed  (0 
iiutmnicnl,  or  deposited  in  Itegiilry  Office)  which  said  piece  of  land  is  {or  it  part 
of  the  country  tectioTt  or  to^en  allotment)  marked  ,  deposited  in  the 

office  of  tbe  Survey  or- General,  which  was  oiiginall;  granted  the  dav 

of  nnder  the  band  and  seal  of  ,  Oovemor  of  the  said 

Colony  (or  formerly  Governor  of  the  Colony  of  Nop  South  Walts,  in 

ichich  Colony  the  iaid  land  icai  then  ntuatrd)  of  the  said  Colony,  to  CD.  (u).  do 
hereby  transfer  all  my  estate  or  interest  in  the  said  land  above  described  to 
CD.,  of  ,  E.F..  ot  ,  and  G.H.,  of  ,  as  trustees 

ot  the  same,  under  the  provisions  ot  the  Beal  Property  Act  ot  1861. 

In  witness  wheteot  I  have  hereunto  signed  my  name,  this  day  ot 

,  In  the  presence  ot  A.B. 

Accepted— CD.,  E.F.,  G.H.,  in  tbe  presence  ot 

(d)  Sic  iu  Oaiette ;  ttmble  "  to  CD.  ol  the  said  colony." 

ScheduU  of  Tmitt. 
It  is  agreed  that  tbe  above  described  land  shall  be  held  by  tbe  above-named 
truBleea  upon  the  trusts  following  that  is  to  say — 

(For  an  elample  of  a  Schedule  of  irusts,  tee  p.  186,  infra.) 


Caveat  forbidding  regietration  of  dealing  toith  eetate  or  inttrttt. 

To  the  Registrar-General  of  Qneensland.  j 

Take  notice,  that  I  claiming  estate  nr  interest  [here  state  the   [ 

nottire  of  the  ettale  or  interest  claimed,  and  the  grounds  on  ichich  suck  claim  ii 
founded)  in  {here  deieribe  land]  forbid  the  registration  of  any  memorandnm  of  sale, 
Di  other  instrament  affecting  the  said  land,  until  Ibis  caveat  be  by  me,  or  by  the 
order  ot  the  Supreme  Court,  or  some  judge  thereof,  withdrawn,  or  until 
days  shall  have  elapsed  after  notice  ot  such  intended  registration  shall  have  Iwen 
delivered  to  me,  or  left  at  or  forwarded  through  the  post  to  my  address  in  tbe 
Colony  aa  nnder  written  (a).  Dated  this  [here  inttrl  date  of  caveat)  day  ol 
18    .  A.B. 

(a)  The  address  ot  tbe  oaveatee  sbonld  also  be  given.     See  s.  36  ot  the  Act  of 
1877,  tupra  p.  186. 
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J  Pmeer-of -attorney, 

I,  A.B.,  being  roistered  as  proprietor  of  an  estate  [hert  itaU  nature  of  llu 
the  titaU  or  inicreit,  irhether  in  fa  timple  or  lilt  eitale,  or  of  a  gnater  or  let* 
deKriplioB  than  a  liff  etlate)  subject,  however,  to  such  enciimbrKiic«B,  liens  and 
inleresls  as  are  notified  by  meuioiaDduiii  endorsed  heieon,  in  (here  refer  to  fchedidf 
for  de/criptioa  and  content  of  the  teveral pareeii  of  laiid  intended  to  be  affected, 
tckieh  teheduU  mutt  contain  reference  to  the  exitting  eerlifiirate  qf  title  or  land  grant 
of  each  parcel)  do  hereby  appoint  CD.  to  be  m;  true  and  lawful  attorney  and  on 
ray  behalf,  to  {here  slate  the  nature  and  exleitt  of  the  paurert  intaided  to  be  conferred, 
a*  tekethtr  lo  lell,  teaie,  mortgage,  itc.)  tbe  lands  in  the  said  schednle  descrthed, 
subject  nevertheless  (o  the  reBtriotiona  and  limitations  declared  and  set  forth  at  toot 
hereof,  and  to  eiecate  all  SDcb  instmmenis,  and  do  all  such  kcts,  mattera,  and 
things  as  may  be  necessary  for  carrying  out  the  powers  hereby  given,  and  for  the 
recovery  of  all  rents  and  sums  of  money  that  may  become  or  are  now  due  of 
owinft  lo  me  in  respect  of  tbe  said  lands,  and  for  the  entoicemenl  of  all  contracts. 
coveDonlB,  or  conditions  binding  upon  any  lessee  or  occupier  of  the  said  lands,  or 
upon  any  other  persOD  in  respect  of  the  some,  and  for  tbe  taking  and  maintaining 
possession  of  the  said  lands,  and  for  protecting  the  same  from  waste,  damage,  or 

I  delare  the  said  lands  (or  lay  eitatt  or  inttreit  in  thr  taid  lai:d*)  shall  not  be 
sold  tor  less  than  £,  [here  ituerf  conditions,  if  any  to  bt  impoeed). 

I  declare  the  amount  of  money  to  be  rMsed  by  mortgage  on  tiie  security  of  the 
said  lands  nnder  this  power  shall  not  exceed,  £  ,  or  be  less  than 

,  and  that  the  rate  of  intereat  at  which  the  same  is  raised  shall  not 
exceed  £  far  every  £100,  by  tbe  year. 

I  declare  the  said  land  shall  not  be  leased  for  any  term  of  years  exceeding 
or  at  a  leas  rent  than  £  {here  iniert  condiHont,  nich  at  whtthrr 

right  ofpurehme  may  be  given,  and  at  tchat  price,  etc,  iCc.) 

I  declare  that  this  power  shall  not  be  eiercised  after  the  eipiration  of 
from  tbe  date  hereof. 

In  witness  whereof  I  have  hetennto  subscribed  my  name  tbis 

Signed  by  the  above-named  A.B.  Ibis  day  of  in  the 

presence  of  X.¥. 

Schedule  referred  to. 


Regitiration  Abitraet, 
I,  A.B..  being  registered  as  proprietor  of  an  estate  {hrre  itatt  natvre  of  thf 
eitatt  or  tnterett,  tchetlier  in  fee  timple  or  life  etiate,  or  of  a  greater  or  Irtt  deiertption 
than  a  life  estate)  subject,  however,  to  such  encumbranccE.  liens,  and  interests  as 
are  notified  by  memoranda  endorsed  hereon,  in  {here  refer  to  tcheiule  for  deeeription 
and  content  oj  the  ureral pareelt  of  land  intended  to  be  dealt  with,  tchich  »ehedule 
mutt  contain  reference  to  the  exiiting  granti  or  cerMcalei  of  title  of  the  taid  pareeU 
ofland)  request  that  a  registration  abstract  of  my  title  to  the  said  lands  uiay  be 
granted,  enablinft  me  to  sell,  lease,  or  otherwise  deal  witb  the  same,  at  places 
without  the  limits  of  the  Colony. 


To  the  Begistrar-Oener^. 

Signed  by  the  above-named  A,B.,  this  day  of  ,  in  the 

presence  of  X.Y. 

I,  ,  Begistrar- General  of  the  Colony  of  Qneenelaod,  do  hereby 

certify  that  the  above  particulars  relating  to  the  above -de  scribed  land,  and  to  the 
estate  and  interest  therein  of  E.B.   (a),  whose  Hignature  is  above  aubscribed,  ore 
correct  as  appears  by  entries  recorded  in  the  register  book  of  the  said  Colony,  Vol. 
Fol.  Pursuant  therefore  to  tbe  above  application,  and  by  virtue 

o(  the  powers  in  me  vetted  by  Act  of  the  Legislature  of  the  said  Colony,  intituled, 
"  The  Real  Property  Act  of  1861,"  this  registratiOD  abstract  is  issued  for  the  pur- 
pose o(  enabling  the  said  A.B.  to  deal  with  the  said  lands  at  places  without  the 
limits  of  the  said  Colony. 

This  abstract  shull  continue  in  force  from  the  date  thereof  to  the 
day  of  ,  unless  sooner  delivered  ap. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  this 


Signed,  sealed,  and  delivered  the 

of  X.Y. 
Schedule  referred  to 
(a)  ■■  E.B.,"  Sic  in  Gaeelte,  temhle.  ■■ , 


Regi  strar-Oeneral. 
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Rtroaation  Order.  ' 

I,  A.B..  of  ,  [being  seised  ol  ui  estate  (htrt  stale  the  nature  of 

the  estate,  lehether  in  fee  nniple  or  of  a  Uis  dacripHon)  (a),  all  that  piece  of  land, 
{here  deierihe  land,  referring  to  the  eiuling  grant,  rerlificatt,  or  other  inilniment  of 
tillf.),]  berebj  revoke  the  [power  of  mortgaging  (or  lel'ing)  tha  sbid  land,  given  by 
rae  to  by  a]  poirer-ot-attornej'  {No.  given  by  mt  to  CD,),  dated 

the  day  of 

In  witness  whereof  I  have  hereunto  subscribed  m;  name  this  daj  of 

A.B.  of 

I.  M.U.,  Be^iatrar-Oeneral,  hereby  certify  that  the  above-named  proprietor  haa 
executed  this  revocation  order  in  manner  above  appearing,  and  that  the  particulars 
thereof  are  enbred  in  the  register  book. 

(Signod)  .  BegiBtrar-Oeneral. 

N.B.^The  portions  which  have  been  placed  in  square  brackets  should  be 
omitted  and  reference  made  to  the  nuinberof  the  power  of  attorney  (as  in  parentheses 
above)  in  view  of  the  proviaions  of  s.  IB  of  the  Act  of  1877.  >upra  p.  138.  The 
certificate  is  not  given  In  practice,  but  a  luemoranduni  of  entry  ia  endorsed  on  the 


(o)  3ic  in  Gazette,  temble  "  in  "  omitted. 


Certifii^teofRegiatrar-Geiteralu^onackruncUdgmentofintirumeMto  be  made        r 
In/  n  Married  Wonian.  ' 

I  certify  that  this  instrument  «a'<  this  day  produced  before  me,  the  nndersigned 
M.N.  Regiilrar-GenenU,  Jtidge.  or  Matter  of  the  Supreme  C'ourl  of  Queensland  or 
A.B.,  a  Commiteij)neT  duly  authorised  in  that  behalf,  for  taking  aclmoioledgnients 
o/married  Komen,  or  E.F.,  the  C/intmiiaoner  named  in  the  Commisiion  hereunto 
annexed,  or  G.H.,  Maijar  or  Police  Magistrate  of  ),  and  was  acknow- 

ledged by  ,  the  wife  of  ,  therein  named,  being  personally 

present  before  me.  and  being  of  ful)  age  and  competent  nnderstanding,  to  be  her 
act  and  instrument ;  previous  to  which  acknowledgment,  the  said  being 

examineil  by  me  separately  and  apart  from  her  husband,  touching  her  knowledge 
ot  the  contents  of  the  said  instiunieDt,  and  her  consent  thereto,  declared  Chat  she 
fully  understood  the  nature  and  effect  thereof,  and  that  the  same  was  fteeiy  and 
volDntaril;  executed  by  her. 

As  wilnesa  my  hand  this  day  of 

(Signed) 


Certificate  of  Rrgiitrar-Gener/U,  Juilice  of  the  Peace,  d-c.,  taking  declaration  of       26  Vio    No.  1* 
attesting  u^itness.  ^g,^  ^^i„^  ^g^ 

Appeared  before  me  at  ,  tha  day  of  , 

C.D.,  of  attesting  wilnesa  to  this  instrument,  and  acknowledged  his 

signature  to  the  same  ;  and  did  further  declare  that  A.B. ,  the  party  executing  the 
same,  was  personally  known  to  him.  the  said  CD.,  and  that  the  aignature  ot  this 
said  instrument  is  in  the  handwriting  of  the  said  A.B. 

(Signed)  Begistror-Oeneral  or  J.P. 

d.B,— This  clause  (usually  called  the  affirmation  clause)  may  be  used  to  prove 
the  execution  of  ail  Instruments.    See  (e,g.)  Form  W..  lupra  p.  176. 

Q.(o) 
Certifieate  of  Registrar-General  or  Justice  of  the  Peace  before  lehom  instnaiient  may   „.  „.      „ 

have  been  executed  by  the  parties  thereto.  '"  *'"■>  No.  1*. 

i^  .  .  .V.  J       .  [*"  section  "6.] 

Appeared  before  me  at  ,  the  day  of 

A.B.,  of  the  parly  executing  the  within  instrument,  and  (b)  did  freely 

&nd  voluntarily  sign  the  same. 

(Signed)  Beglstrar-Oeneral  or  J.P. 

(a)  This  form  has  never  been  used, 
(h)  The  words  "  achnoKlrdged  that  he  "  are  apparently  omitted  in  the  Qaietlr. 


Coo^^lc 
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2fi  vio..  No.  14.  a. 

lai  122  HOI  '  P*^' pi'yoble /or  the  performance  of  the  leveral  acU,  matttri,  and  thingt  hereat 

'        '  iptdfied. 

For  the  bringmR  laod  ander  the  proTieiona  of  this  Act,  to  be  paid  to  thi 
BeglBtr&T-Oeneral,  over  and  aboce  the  cost  ol  all  advertiBements  herein  directed  t4 
be  published  :— 

£    B.   d. 
Wheo  the  title  coneiatB  of  a  land  giant  only         ..  ..010 

When  the  title  is  ot  any  other  deecriptioQ,  and  the  value 

exceeds £SO0       ..  ..  ..  ,.  ..100 

Ditto     ditto    ditto    eiceeda£200,and  doeanotexoeed£300    0  IS    0 
Ditto      ditto    ditto    eic«edB£100,anddoe8Doteiceed  £200    0  10    0 
Ditto      ditto    ditto    vben  the  value  docs  not  exceed  £100      0    6    0 
ContiibntioD  to  aeaurance  fund  upon  first  bringing  land 
undei  this  Aot — 
And  opon  tiansmlBaion  bj  will  or  inteBtacj_in  the  pound 

sterling ,.  ..  ..  ..  ..000* 

Other  lees— 
For  ever;  certificate  of  title  or  BegiBtration  Ahstraot  ..100 

For  everj  eertificate  of  title  issued  to  proprietor  for  balance 
of  luid  left  upon  a  transfer  of  portion  of  the  land  in- 
cluded under  a  former  grant,  oi  certificate  of  title       . .     0  10    0 
For  certifioateB  of  title  issued  under  other  circumatanccB   . .     10    0 
Kegistering  memorandum  of  Bale,  bill  of  mortgage,  bill  of 
encumbrance,  lease,  or  nomination  of  trustees,  or  any 
direction,  license,  or  order  of  the  Supreme  Court,  or 
anj  judgment  or  writ         . .  . .  . .     0  10    0 

For  registering  transfer  of  morlgage  or  of  encumbrance,  or 
release  of  mortgage  or  encumbrance,  or  the  transfer  or 
surrender  of  a  lease,  or  discharge  or  satiBfaction  of  anj 
judgment  or  writ ..  ..  ..  ..  ..050 

BegJBtering  adeclaration  of  ownersbipt^en  bj  transmiExioD     0  10    0 
For  averj  power-of- attorney      . .  . .  . .  . .     0  10    0 

For  cancelling  power  or  registration  abstract        . .  ..050 

For  every  revocation  order        . .  . .  . .  . .     0  10    0 

Beoeipt  and  notinft  ot  caveat     . .  . .  . .  ..0100 

For  every  search  when  the  volume  and  folium  is  ^ven       ..010 
For  ever?  general  search  , ,  . .  , ,  ..026 

For  every  map  or  plan  deposited  . .  . .  ..060 

For  ever;  deed  or  other  instrument  declaratory  of  trnsts 

deposited  ..  ..  ..  ..  . .     0  10    0 

On  deposit  ot  any  will  or  other  Instrument  tor  safe  custody 

only        . .  . .  . .  . .  . .  . .      0  10     0 

For  the  eihibition  or  return  of  any  instrument  so  deposited 

or  for  exhibiting  any  application  or  deed  surrendered  . .     0  10    0 
For  oerliGed  copy,  first  Gve  folios,  per  folio  of  seventy-two 

«oids  ..  ..050 

For  every  folio  or  part  folio  after  first  five  . .  ..008 

For  every  instrument  drawn  on  parchment  ..020 

N.B.— As  will  be  seen  on  reference  Co  s.  140,  the  above  are  the 
allowed  to  be  charged  ;  many  are  in  practice  considerably  reduced. 


THE   SCHEDULE. 
T. 

QVEBNBLIND. 

Mtmorandum  of  Transfer  combined  with  ertatUm  of  charge. 
This  indenture  (a)  made  this  day  of  18        between  A.  B 

of  registered  as  proprietor  of  the  fee-simple  ot  the  land  herein  described 

ot  the  one  part  and  CD.  of  of  the  other  part  witnesseth     That  in  con- 

sideration of  the  sum  of  paid  by  the  said  CD.  to  the  aaid  A.B.  the  receipt 

whereof  is  hereby  a<inowledged  [if  there  be  any  valuable  coniideralion  other  than 
money  it  mual  be  alto  specified]  and  in  further  consideration  of  the  charge  hereby 
created  the  Baid  A.B.  dotb  hereby  release  and  transfer  unto  the  said  CD.  and  bis 
heirs  all  that  pieoe  of  land  situated  in  the  county  of  parish  of 

containing  more  oi  Ibbs  commencing  [litre  k(  out  deicription]  and 

being  the  land  described  in  the  Crown  giant  [or  cerliGcate  of  title]  No  register 

book  volunae        folio        and  all  his  estate  right  title  and  interest  therein  to  hold 
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the  some  subject  to  sucli  encumbraiiceB  liecs  &nd  intateats  ui  are  notified  bj  memo- 
rnndam  endorBed  hereon  and  subject  also  to  the  charge  [or  easement]  intended  to 
be  herebj  created  a£  hereinafter  eipressed. 

And  this  indentare  furlher  witneeseth  that  in  eonaideration  of  the  premiBes 
and  to  comfletely  effectuate  the  agreement  upoa  which  these  preeeotH  are  executed 
the  said  CD.  doth  hereb;  declare  that  he  accepts  the  trnnsfer  hereinbefore  con- 
tained subject  to  the  foilowiiig  conditions,  viz. — 

[Hert  itaU  the  particJilari  of  tin  charge  or  tnaeinent  at  in  u  bill  oj  vuiTtgagt  ot 
convtyaiice  of  an  eaiemeni.] 
Signed  sealed  and  delivered  Sic. 

I  deaire  that  a  certificate  of  title  in  m;  name  may  issue  vith  mumorandani  of 
encumbrance  tbereon  aocoidinglv. 

CD. 
[i)  In  view  of  the  provisions  ol  s.  35  of  the  Principal  Act  it  was  unnecessary  to 
make  this  a  deed.     None  of  the  other  forms  signed  by  parties  to  transactiona  are 
under  seal. 

[■"•] 

■tfCTHorandum  of  Tramfer  comhiiied  with  creation  of  charge. 

This  indenture  (a)  made  thia  day  of  18         between  A.B. 

of  registered  as  proprietor  of  the  fee-simple  of  the  Ituid  herein  described 

ot  the  first  part  and  CD.  of  of  the  second  part  and  E.F.  of  the  third 

part  wiCneaaeth  that  in  consideration  of  the  aiim  of  paid  by  the  said  CD. 

(o  the  said  A.B.  the  receipt  whereof  is  hereby  acknowledged  [if  there  be  any 
valuable  comideraliun  ulhtr  than  money  it  muit  lie  aUo  iprcified]  the  si^d  A.B.  doth 
hereby  release  and  transfer  onto  the  said  CD.  aod  his  heirs  all  that  piece  ol  laud 
situated  in  the  county  ot  parish  ot  containing 

niDi«  or  less  commencing  [here  tet  out  tUtcription]  and  being  the  land  described  in 
Crown  grant  [or  certificate  ol  title]  No.  cegiater  book  volume  folio  and 

all  his  estate  right  title  and  interest  therein  to  bold  the  same  subject  to  such 
encumbrances  lions  and  intereata  as  are  notified  by  memorandum  endoraed 
hereon  and  subject  also  to  the  obarge  [or  easement]  intended  to  be  hereby  created 
as  taereinafter  expressed. 

And  this  indenture  further  wilneeaeth  that  in  consideration  that  E.F,  bath 
advanced  the  said  CD.  £  the  s^d  CD.  doth  hereby  declare  that  the  land  hereby 
transferred  shall  be  charged  and  subject  to  the  following  conditiona — 

[Here  ttate  the  particuian  oJ  the  charge  or  eatemeMat  in  a  bill  of  mortyaye.] 

Signed  sealed  and  delivered  dtc. 

I  desire  that  a  certificate  of  title  in  my  name  may  issue  with  memorandum  of 
encumbrance  thereon  accordingly. 

(a)  See  note  {a)  to  preceding  form. 


QniBNSLiSD.  [S«  action  360 

Meinorruidtait  of  Trantftr  under  terit  of  li.  fa, 
I  [interl  naiTic]  aa  the  Sheriff  ot  Queensland  [the  penon  appointed  to  execnte  the   [Pages  I2S  et  teq.\ 
icrit  hereinafter  laentitintd]  in  purauance  ol  a  writ  otfi.  fa.  teated  the 
day  of  and  issued  out  ot  the  Supreme  Court  [or  a$  the  caie  laay  he'] 

in  an  action  wherein  ia  the  plaintiff  and  the 

defendant  which  aaid  ia  regiatered  aa  the  proprietor  of  an  estate 

^kere  state  natuTt  of  the  ettate  or  aifhe  cant  may  bt]  in  the  land  [or  ai  the  cate  may 
ke}  hereinafter  deacribed  do  hereby  in  consideration  of  the  sum  of  pounds 

paid  to  me  by  B.F,  [iniert  addition]  bargain  sell  releoae  and  transfer  from 
to  the  aaid  E.F.  and  his  heirs  all  the  estate  and  interest  of  the  said 
in  all  that  piece  of  land  situated  in  the  caunty  at  parish  of 

containiog  more  or  leas  oomraenoing  {here  ttl  out  de/cription]  and 

being  the  land  described  in  Crown  grant  [or  certificate  of  title]  No.  register 

book  volume  folio  to  hold  the  same  subject  to  such  encumbrances 

liens  and  interests  as  are  notified  by  memoranduio  endorsed  hereon. 

In  witness  whereof  I  have  hereunto  aubscribed  my  name  this  day  ol 

Signed  on  the  day  above-named  by  the  aaid  [Sheriff]  in  Ibe 

presence  of 
Mortgages  and  Encumbrances  referred  to. 


W. 

Memorandum  of  Trantjer. 
Printed  tab.  Form  D,  tapra  p.  175. 


r..,z.d.vC00t^lc 
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id  II.  to  the  Act  oi  18B7  vere  repealed  and  nen 
and  Northern  DiitricU  Boundariti  Act  of  II 

"  Tlie  Centtal  ami  Xiirthern  IHUrkU  Uonndariex  Act  of  1900." 
1 

FIRST     SCHEDULE. 

CENTRAL  DISTRICT. 

Commencing  on  the  east  coast  at  the  moath  of  the  Eolan  Itiver,  and  bounded 
thence  on  the  south  by  the  northern  watershed  ot  that  river  westerly  to  Dawes 
Range  ;  b;  thai  range  and  the  ran|;e  forming  the  northern  and  western  watersheds 
ol  the  Bawbelle  River  and  its  tributaries  weaterij  and  southerl;  to  their  junotion 
with  the  southern  watecshed  o(  Ross  and  Cracow  Creeks  ;  bj  that  watershed 
westerly  to  the  Daweon  River  ;  by  that  river  donowards  to  Bigge's  Range ;  by  that 
range  westerly  to  Carnarvon  Range ;  by  that  range  westerly  to  the  Great  Dividing 
Range;  by  that  range  westerly  to  the  Warrego  Range;  by  that  range  westerly  to 
the  Cheviot  Bange;  by  that  range  north. westerly  and  westerly  to  the  confluence  o! 
the  Thompson  and  Barcoo  Rivers  :  by  a  line  due  west  to  the  western  boundary  of 
the  Colony ;  on  the  west  by  ^at  boundary  north  to  the  twenty-fourth  parallel  of 
south  latitude ;  on  the  north  by  that  parallel  easterly  to  its  intersection  with  the 
oast  boundary  o[  Irigledoun  No,  3  Hloct ;  bj  part  of  the  east  boundary  of  that 
block  ;  by  the  northern  boundaries  of  Ingtedoun  No.  1  and  Walla  Munda ;  by  parts 
of  the  west  and  the  north  boundaries  of  Diamantina  Lakes  No.  3  ;  by  part  ot  the 
west  and  the  eouth  boundaries  u(  Diamantina  Lakes  No  2;  by  the  south  boundary  of 
Diamantina  Plains  ;  by  the  south  and  part  of  the  east  bcnudaries  of  Mayne  Downs 
No.  4  to  the  tn'enty -fourth  parallel  of  latitude  :  again  by  that  parallel  easterly  to 
the  range  forming  the  eastern  watershed  of  the  Diamantina  River  and  its  tribu- 
taries ;  by  that  range  northerly  to  the  ranges  forming  the  southern  watershed  of 
the  Flinders  River  and  its  tributaries  ;  by  that  range  nortb-easterly  to  the  twenly- 
lirst  parallel  of  latitude  ;  by  that  parallel  easterly  to  the  Qreat  Dividing  Range  ;  by 
that  range  southerly  to  its  junction  with  the  southern  watershed  of  the  Cape  lliier  : 
by  that  watershed  easterly  to  the  conQueoce  of  the  Belyandu  and  Suitor  Rivers  ; 
thence  by  the  Suttor  River  upwards  to  its  head  in  the  Leichhardt  Range;  thenoe 
by  that  range  and  the  northern  watershed  of  Funnel  Creek  and  its  iribalaries 
easterly  and  southerly  to  a  spur  forming  the  waterFhed  separating  the  waters  ol 
Marion  and  Rockv  Dam  Creeks;  tbence  by  that  watershed  north-easterly  to  Cape 
Palmerston  on  the  east  coast  of  the  Colony  ;  thence  by  a  line  eastward  to  the 
eastern  boundary  of  the  Colony  ;  thence  on  tbu  east  by  that  boundary  southerly  to 
Sandy  Cape  ;  and  again  on  the  south  by  a  line  westerly  to  the  point  of  commence- 
ment; — inclusive  of  all  islands  adjacent  thereto  south  of  the  latitude  ot  Cape 
Palmerston  and  north  of  the  latitade  of  Sandy  Cape. 


SECOND  SCHEDULE. 

'  NORTHERN  DI8THICT. 

Commencing  on  the  east  coast  at  Cape  Palmerston.  and  bounded  thence  on  the 
south  by  a  line  east  to  the  eastern  boundary  of  the  Colony  ;  thence  on  the  east, 
north-east,  north,  and  west  by  thai  boundary  to  the  twenty-fourth  parallel  of  south 
latitude;  on  the  south  by  that  parallel  easterly  to  its  tniersection  with  the  east 
boundary  ol  Ingledonn  Ko.  3  Block  ;  by  part  of  the  east  boundary  ot  that  block  ; 
by  the  northern  boundary  of  Ingledoun  No-  1  and  Walla  Munda ;  by  parts  of  the 
west  and  north  boundaries  of  Diamantina  Lakes  No.  3  ;  by  partof  the  west  and  the 
south  boundaries  of  Diamantina  Lakes  No.  2;  by  the  south  boundaries  of  Diaman- 
tina Plains  ;  by  the  south  and  part  of  ihe  east  boundaries  of  Mayne  Downs  No.  4 
to  the  twenty- fourth  parallel  of  latitude;  again  by  that  parallel  easterly  to  the  range 
forming  the  eastern  watershed  of  the  Diamantina  River  and  its  tributaries ;  by  that 
range  northerly  to  the  range  lorraing  the  southern  watershed  of  the  Flinders  River 
and  its  tributaries  ;  by  that  range  north-easterly  to  the  twenty-first  parallel  of 
latitude ;  by  that  parallel  easterly  to  the  Oreat  Dividing  Range ;  by  tnat  range 
southerly  to  iis  junction  with  the  southern  watershed  of  the  Cape  River ;  by  that 
watershed  easterly  to  the  confluence  of  the  Belyando  and  Suttor  Rivers;  uience 
by  the  Suttor  I'.iver  upwards  to  its  liead  in  the  Leichhardt  Range  ;  thence  by  that 
Range  and  the  northern  watershed  of  Funnell  Creek  and  its  tributaries  easterly  and 
southerly  to  its  junction  with  a  spur  forming  the  watershed  separating  the  waters 
of  Marion  and  Rocky  Dam  Creeks  ;  and  thence  by  that  watershed  north  easterly  to 
the  point  of  commencement ; — inclusive  ol  all  islands  adjacent  thereto  north  of  the 
latitude  ot  Cape  Palmerston, 
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APPENDIX   OF   FORMS. 


)    ISSUK   UUKCimVjLTS   o 


I,  of 

1   propriotior  uf  the  fet  BimplK   in  tbe     . 

L-runith  make  iipplication  to  the  Begutnu'  of  Tides  to  inme  m  m; 
coDJonnity  with  the  SIth  section  of  "The   Seal  Pro- 
L'itle   fur  the   umuld   re«Ldue  of 
bfrd  111  Certificate  of  Title  [nr  Deed  of  Grunt] 

per   ttccompanjing  dencription  :  — 


(Sigut^) 


COVKNAHTS    CuUMUKLI   InsKBTES  IN  A    BiLL  OF   MoftCOAUK. 

TLat  uottrithstBuding  auytbiss  to  the  ooatrary  in  tlie  "  Heal  I'Toperlij  Ad 
of  1661  "  coDtained  it  shall  uot  Be  iacniubent  opon  or  iieceSHar}'  for  the  mort- 
gagev  in  case  uf  anj  defaolt  in  payment  or  in  the  ubservance  of  any  of  the 
cuvuuuitfl  herein  ezpreeaed  or  implied  by  the  said  Aut  to  wait  until  such 
default  shall  have  continued  for  t£e  «pace  of  one  calendar  muntli  or  to  give 
one  calaodar  month's  notice  aa  mentioned  in  the  Efty-Beveuth  section  of  the  aoid 
Act  or  any  other  notice  whatsoever  but  that  immediately  upon  such  default 
or  at  any  time  thereafter  the  mortgagee      may  at  discretion  sell  the 

land  hereby  mortgaged  or  any  part  thereof  and  all  the  estate  and  interest 
of  me  the  oiortgagor  therein  and  otherwiae  eiercise  and  enforce  all  and  every 
tbe  rigblB  powers  and  remedies  given  to  mortgagees  under  tbe  said  Act  where 
the  mortgagor  ia  ili  default  in  the  same  manner  in  every  respect  as  if  such 
default  hod  been  made  and  such  notice  had  beeu  giveu  for  the  time  and  in 
the  manner  prescribed  by  the  said  Act  And  it  is  hereby  agreed  and  declared 
that  this  covenant  shall  be  deemed  to  be  a  modificatiou  of  the  power  couferred 
by  the  said  fifty-seventh  section  of  the  "Reed  Proyerty  Act  of  1861." 

That  it  shall  be  lawful  for  the  mortgagee  to  obtain  and  so  long  as  any 
money  Bhall  remain  owing  upon  the  security  of  these  present*  to  retain  the 
Deed      of  Grant  or  Certilcute      of  Title  relating  to  the  tiaid  mortgaged  land. 

That  if  the  mortgagee       shall  h 
of  the  said  land       or  any  port  th 

provisions  of  the  "  Real  Property  Act  of  1861 "  or  "  The  Seal  Proparty  Ad,  of 
1877"  it  shall  be  lawful  for  the  mortgagee  at  ai^  time  or  times  thereafter 
to  demise  the  said  land  or  any  part  thereof  at  a  fair  and  reasouable  rent  or 
rents  far  any  term  or  terms  of  years  not  exceeding  twenty-one  years  to  take  . 

^.ooglc 
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effect  ID  poaBewion  aad  either  absolute  or  to  be  determiiuttde  at  the  option 
of  either  partf  and  under  and  subject  to  tinj  coTeuuitB  the  mortgagee  may 
tbiuk  fit  and  for  the  purpose  of  enabliog  the  mortgagee  to  cany  out  and 
exercise  the  power  to  lea^e  herein  coutaiaed  1  the  mortgagor  do  hereby  irre- 
vocably make  uomiikate  constitute  and  appoint  [A.  B.  or  aay  oAer  ptrtun 
I/k  ftianagur  for  the  lime  being  of\  the  mortgagee  bo  long  aa  tbis  mort- 
gage ehall  not  be  traneferred  and  after  any  such  transfer  thtn  the  transferei» 
or  transferee  of  the  mortgagee  and  eacli  and  every  of  them  to  be  the  true 
aud  lawful  atturuej  and  attuineys  [a]  of  me  the  mortgagor  for  me  and  in  the 
name  and  aa  the  act  and  deed  of  me  the  mortgagor  or  in  the  muue>  and  an 
the  acts  and  deeds  of  the  wiid  attorney  or  atturnejs  to  make  and  eiecute  all 
and  any  leases  agreements  for  leafe  or  other  deeds  or  documents  and  to  do 
all  eucb  other  acts  and  things  as  the  said  attorney  or  attorneys  shall  deem 
necessary  or  expedient  for  the  purpose  of  canying  into  efiect  the  aforesaid 
power  of  leasing  and  to  receive  and  take  the  rente  and  profit-s  to  accrue  and 
become  due  in  respect  thereof  and  to  give  efiectual  receipts  and  dischargee  for 
the  same  respectively  Aud  also  to  do  all  such  further  and  olJier  acts  and 
n  and  about  the  premisiis  as  the  said  attorney  or  attorneys  shall  in  his 
;  discretion  think  proper  as  fully  and  effectually  as  I  the  mortgagor 
could  do  if  personallv  present  and  acting  therein  And  I  the  mortgagor  do 
hereby  agree  to  ratify  and  confirm  all  and  whatsoever  tiie  said  attorney  or 
attorneys  shall  lawfully  do  or  cause  to  be  done  in  or  ahoTXt  the  premiies  by 
virtue  of  tbeie  lo'eeents. 

(u)  Aa  to  the  necessity  lor  separate  registration  at  powers  al  attorney,  ite  b.  18 
of  the  Act  of  1ST7,  mfra  p.  138. 

AlTUBKUUMT  Cl^DSE    IN   A    BiLL    Ot   MoBTaAOE. 

And  1  the  mortgagor  do  hereby  attorn  and  become  tenant  from  year  to  year 
to  thf  mortgagee  of  such  part  or  parts  of  tJie  said  land  as  are  now  or 
shall  from  time  to  time  during  the  continnance  of  this  security  b*  in  the 
occupation  of  me  the  mortgagor  at  a  yearly  rent  equal  to  the  interest  from 
time  to  time  payable  under  this  security  such  rent  to  be  paid  clear  of  all 
dednctioua  by  equal  payments  on  the  respective  days  herein- 

before appointed  for  the  payment  of  the  interest  under  this  mortgage  hut  so 
that  RQtdl  rent  shall  be  applie<l  in  or  towards  satisfaction  of  such  interest 
Provided  always  and  it  is  hereby  agreed  that  it  shall  he  lawful  for  the 
mortgagee  at  any  time  after  default  in  payment  of  the  moneys  hereby 
secured  or  any  part  thereof  without  giving  any  previouH  notice  in  that  behaLF 
Co  enter  upon  and  take  possession  of  the  said  land  whereof  1  the  mortgagor 
have  attorned  tenant  as  aforesaid  aud  to  determine  the  tenancy  created  by 
the  aforesaid  agreement  Provided  also  and  it  is  hereby  further  agreed  that 
'.either  the  receipt  of  the  aaid  rent  not  the  tenancy  created  by  the  said 
" 1  shall  render  the  mortgagee      liable  to  account  as  mortgagee       in 


UiMTLABaTioH  or  SintnciE  OF  Uknahd. 

to  u>i(. 

I,  A.B.  of  in  the  State  of  Queensland  do 

solemnly  and    siucerely   declare  that:  — 

1.  I  am  the      (duly  appoinleJ  ageiU  of  the)      mortgagee  under 
Bill  of  Mortgage  No.  from  CD,  to  myself  this  decliusnt    (or 

a»   the   cote  may  bej 

2  I  did  on  the  day  of  190      serve  a 

notice  of    demand    a   true  copy   of   which   is   hereunto    annexed 
marked  "  A  "  on  C.ll.  th>-  abovenamed  mortgagor      ( ptrsimally, 
or,  by  -posting  tiit  tame  in  a  regiKtertd  teller  a  receipt  for  tthiich 
it  Aereanio   antuixed   mar&ed  "  11 "  or,   by  leaving  the   lame   on 
Ike  land  the  tubjtcl  of  the  taid  Bill  of  Mortgage,  or  as  the  cave 
may  be.} 
And  I  make  this   solemn   declaration  coii»eientiuusiv   believing  the 
same  to  be  true  and  by  virtue  of  tim  provisions  of  the  "*  Oalht  Act 
of  1867." 
Signed  and  declared  by   the  aaid  \ 

declarant  at  I       

tiiia  day  of  190        [  Declarant. 

in  my  presence.  I 

A  Justice  of  t^e  Peace  (a) 
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Notice  o»   Dbiahi-t  akd  to   Pay  Peincipai  [8m  pp.  BO,  83,88] 

Tu  A.B.  and  all  persons  clairaina  under  him  in  respect  of  Portion  No. 
nituate  in  the  Coantj  oi  Pariah  of 

being    the    lacdi    conipti»ed    in    Certificate   of  Title   No. 
¥ol.  Polio 

Take  notice  thut  default  having  been  mode  In  the  pajonent  of  the  interest 
dne  by  the  aboTennmed  A.B.  to  me  under  Bill  of  Mortgage  No.  unce 

the  day  of  190  and   encb  default  itlll 

continuing  you  are  hereby  required  vithin  (one  monthj  from  the  date 
of  tlie  lervice  hereof  upon  yon  to  pay  the  jprincipal  moneja  and  interest 
•ecnred  by  the  said  Bill  of  Mortgage  to  me.  Otherwise  I  will  exercisi:  all  the 
powers  conferred  upon  tne  aa  such  mortgagee  without  farther  notice. 

Dated 

(Signed)        CD. 
(By  Ail  tfAiciloTt,  B.  *  F.) 


Dbclakation   ( 


J,                 \fvll  name]  of  in  the  State  of  Queensland, 

[Proftuion  or  CMing]  do  solemnl;  and  sincerely  declare 
that:  — 

1.  I  un  the  Mortgagee  teterred  to  in  Bill  of  Mortgage  Registered 

[If  the  Mortgagee  u  not  the  original  Mortgagee,  6M  became  ngUtered 
by  a  tranifer  of  the  Mortgage,  thie  muit  be  varied] . 

2.  Default  ha«  been  mode  in  payment  of  the  principal  and  interest 
secured  by  the  said  Bill  of  Mortgage,  and  euch  default  has  con- 
tinued np  to  the  date  of  the  sale  of  the  land  included  in  the  accom- 
panying tranxfer. 

And  I  make  tJiis  solemn  declarittion  conHcientiously  believing  the 

same  to  be  troe  and  by  virtue  of  the   provisioni  of  the  ''  Oalht  Act 
of  1867." 

Signed  and   declared  by  the   said  \ 
declnrant  at  | 

this  day    of  190       f 

in  my  presence.  I 


[See  p.  84  ] 


To    A.B,   (Mortgaqor)  \aee'p\ 

lOGl  Brisbane  Street 
Ipswich, 

You  are  hereby   requested  to  quit   'MiA   deliver   up  to  X.T.  posaession 
of  the  land  mortgaged  to  under  Bill  of  Mortgage  No. 

viz.  that  piece  of  land  in  Brisbane  Street,  Ipswich,  being         (tht  whole) 
of  the  land  described  in  Deed  of  Grant  Ko.  Vol.  Folio 

and  in  default  theieol  proceedings  will  be  commenced  to  obtain  possssaion  thereof. 
Dated  the  day  of  190       . 

(Signed)      A.B.       (mortgagee  or  traruferee  of  morlgagt) 
(By  hie  eolieitore,  B.  ^  P.) 
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,  177]  fiXAUPLB   OH    SCHKDULK    Og  TKUSTS. 

It  i»  agreed  tbnt  the  above  described  lund  Khali  be  held  b;  the  aboveiutmed 
tnistees  apon  the  trutte  foUowing,  tlutt  is  to  say:  — 

Upon  troist  to  hold  the  same  and  apply  the  rents  issues  and  prodta  arising 
therefrom  for  the  maiatenaace  education  and  advancement  in  life  of  A.B. 
sun  of  U.B.  of  Brisbane,  in  the  State  of  Qaeenaltuid,  Warehouseman,  and  his 
wife  E.B.,  until  he  shall  attain  the  age  of  tirentj-one  je&ra  and  opon  his 
attaining  that  iige  then  upon  trust  to  place  such  rents  isettes  and  profits  at 
hia  sole  diapoHtl  during  tiie  term  of  his  natural  life  and  after  the  death  of 
the  naid  A.B.  upon  trust  to  transfer  the  same  abBolutel;  to  the  child  or  children 
of  the  said  A.B.,  if  more  than  one  aa  tenants  in  common.  And  if  there  shall 
be  no  living  issue  of  the  said  A.B.  at  the  time  of  his  death  thun  mj  said 
tmsteea  sh^  hold  the  said  land  upon  triut  to  traaefer  the  same  abaolatcl; 
to  the  then  living  next  of  kin  of  the  said  A.B. 

(Signatures  of  ttuneferor  and  of  trnstees) 

ExAMFLR  or  POBH  OF  Affolntueni  o>  Nkw  Thcstkus. 
■"<*  _  ^  (Under  "  Tht  TrutUr$  and  Executors  Ad  of  1897,"  s.  13.) 

This  Indenture  made  the  day  of  One  thousand 

nine  hundred  and  between  A.B.  of  of  the 

one  part      And  E.F.  of  and  G,H.   of  of 

the  other  part      Whereas  X.Y.   by  his  last  Will  dated  the 
day  of  devised  and  bequeathed  all  his  real  and  pergonal 

tstate  unto  the  said  A.B.  and  CD.  of  their  heirs  executors 

udmiiiistratorB  and  asiiigns  respectively  upon  the  trusts  with  the  powers  and 
subject  to  the  provisions  thereby  declared  And  whereas  the  said  X.Y.  died 
on  or  about  the  day  of  without  having  altered 

or  revoked  his  said  Will  and  the  same  was  duly  proved  and  registered  and 
Probate  thereof  was  on  the  day  of  granted  by  the 

Supreme  Conrt  of  Queeusland  to  the  said  A.B.  and  CD.  the  executors 
appointed  by  the  said  Will  And  wbereju  after  the  death  of  the  said  X.Y. 
the  said  A.B.  and  CD.  assumed  the  execution  of  the  trusts  of  the  said  Will 
And  whereas  the  tmsts  of  the  said  Will  are  not  yet  fully  executed  And 
whereas  the  said  A.B.  and  CD.  are  the  registered  proprietors  ondei  "The 
Heal  Properly  Act»  of  1861  and  1B77"  as  sucli  trustees  of  the  lauds  described 
in  the  Schedule  hereunder  written  And  whereas  in  the  month  of 
the  said  CD.  left  the  State  of  Queensland  and  has  since  resided  in 
And  whereas  the  said  A  B.  '\t  desirous  of  retiring  from  the  trusts  of  the  said 
Will  and  of  appointing  the  said  E.F.  and  (i.H,  trustees  thereof  in  the  place 
of  himself  and  uie  said  CD.  And  whereas  the  said  E.F,  and  Q.H.  ore  willing 
to  act  in  the  execution  of  the  statutory  powers  for  that  purpose  conferred  by  the 
said  Will  and  by  'T/w  Tru^leef  and  Exccutnr,  Act  of  1897"  Now  this 
Indenture  witnesseth  that  in  exercise  of  the  powers  for  this  purpose  conferred 
on  him  by  the  said  recited  Will  and  by  the  said  statute  be  the  said  A.B.  dotb 
hereby  with  the  consent  hereby  tcstiSed  of  the  said  C,  0.  appoint  the  said 
E.F.  and  Q.E.  to  be  trustees  of  the  said  recitvd  Will  in  the  place  of  the  said 
A.B.  and  CD. 

And  this  Indenture  also  witnesseth  that  it  is  hereby  declared  by  the  said 
A.B.  that  for  effectuating  this  appointment  and  in  pursuance  of  the  direction 
in  that  behalf  in  the  said  Will  and  the  said  Statute  contained  all  the  estate 
and  interest  of  the  said  A.B.  and  CD.  as  such  trustees  as  aforesaid  of  the 
cst-atc  of  the  said  S.Y.  shall  and  doth  hereby  vest  in  the  said  E.F.  and  G.H. 
upon  the  trusts  and  with  and  subject  to  the  powers  and  provisions  applicable 
thereto  by  virtue  of  the  hereinbefore  recited  Will  of  the  said  S.Y.  In  witnefs 
whereof  we  have  hereunto  set  our  hands  and  seals  the  day  and  year  first 
hereinbefore  written. 

Signed,  sealed  and  delivered  by  the  . 

said  A.B.  in  the  proaenca  of         '.     A.B.  [us.] 

andbytheBaidE.F.intbeprcBeuceof  I      „  „ 

/     '■■P'  ["-a-J 

andbythesaidO.H.intbepreBenoeof )      „  „  ,      , 

f       "■"■■  [!'■>'■] 

1  consent  hereto. 


Signed  by  the  said  CD.  in  the  presence  of 

jQslice  of  the  Peace, 


..,z.d.vCoot^lc 
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Rrqurst  to  Emteb  Up  Ti 


t   tllHt 


«itt  e. 


by  InsolvBucy  in  my  favour  an  'J'ruBtre  ol  the  Estate  of  CD, 
[of  Brisbane,  DraperJ  who  [wcw  adjudicated  in»iilvimt  or  become 
a  liqitidaiing  deb1or\      on  the  day  of  190 

in  respect  of  the  lauds  deicribed  in  [Deed  of  Oranl  or  Cerlificalt 
of   TilU]      Tol,  PoUo 

(Signed)      A.B. 

fSy  hii  tt^icitori  E.  and  F.) 


.    TsAKitUIStilOH    1 


[Ste  pp.  112, 113] 


I,   A.B.,  of  in  the  State  of  Qneeuilund  do 

Holenuilv  and   siuctrely  declare  tlmt:  — 

1.  CD.,  of  in  the  Sut«  of  Qneaniland 

was  adjudicated  ineolvent  [or  became  a  liquidaiing  debtor]  e.1 

on  the  day  of  lust  piuit. 

2.  On  tie  day  of  last  oast,  I  was  duly 
appointed  Tiai'tee  of  the  property  uf  the  said  [Imolvejit  or 
Liquidating  l'>el>lm']  and  a  sealed  copy  of  the  Certificate  of  my 
appointment  as  Kucb  Trustee  is  hereunto  annexed  marked  "A." 

3.  As  such  Tnstee  as  aforesaid  1  claim  to  be  registered  as 
Pnipnelor,  iu  fee-simple,  of  all  lands  now  standing  iu  the  name 
uf  the  aaid  llnsal-i'ent.  or  dir.']  whiai  lands  are  as 
follows ;  — 

being  Portion  in  the  Parish 

of  containing  acres  and  being  alj  the  lands 

described  in      [I)etd  of  Granll      No.  Volume  Foiio 

4.  The  CD.  described  iu  the  said  Deed  of  Qr^tnt  as  tbe  proprietor  of 
tliQ  said  ls4ld  is  one  and  the  wme  pei'son  as  the  said  [Ijiiolvent, 
or  rfv,] 

6,  No  other  person  than  my p elf  has  aoy  estate  or  interest 
either  at  law  or  in  equity  in  the  said  lujida.  aiid  I  now  claim  to  be 
regi^red  as  proprietor  in  fee  simple  of  all  the  said  land. 

And  I  make  this   solemn   declurotion  conscieutiously   believing  the 
same  to  be  true  and  by  virtue  of  the  prorisioDs  of  the   "  OalAg   Act 
of  1867." 
Signed  aud  declared  by  the  above-  ) 
iiam^  Declarant  at  \ 

this  day  of  190  ) 

Declarant. 


Keqvkst  to  lti::.oBD  Marrmok. 

[I'la.-x  and  Dalt.'i 
To  the  Registrar  of  Titles. 

1  have  tJie  honour  to  reqni-st  that  you  will  record  my  marriag 
with  ,  particulars  of  which  are  set  forth  u 

Declaration  attached  hereto,  on  {Certificate  of  Title  or  Deed  o, 

Grants  Register  Book  Vol.  Folio 


(Signed)      A.B. 


Coo^^lc 
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Declaration  dor  Record  of  Marriac 


■>  Wit. 


[full  name]   of  in  the  Statu  of  Quivtii-land. 

niarricrt  ivomau,  do  Bolemnly  iirid  sincerely  declare  that ;  ^ 

1.  1  am  the  registered  proprtBtor  of  all  that  piece  of  land,  situatMl 
ill  the  County  of  Parish  of  Towii  of 

buiiig  {inerrt  siibdiHsion,  allolment,   tecliim.  elc.l.  mid 

being  the  whole  of  the  laud  described  ia  [CertificaU  of  Title  or 

Dted  of  Gran(\  Register  Book  Vol.  Polio 

2.  On  the  day  of  190  I  inttrmarried  witJj 

OS  appears  by  Uie  Office  Copy  Registry  of  Buch  roar- 
tiage  annexed  hereto,  and  mailed  "A." 

[Should  the  name  in  the  CertiJUate  of  Title  or  Deed  of  Grant  and  the 
Office  Copy  Riffiilry  o/  Marriage  differ  from  that  oj  the  dtetarant,  it  ikould 
be  explained  in  a  teparate  paragraph]. 

And  1  make  tius  solemn  declaration  uoascientiontily  believing  thf 
same  to  be  tme,  and  by  virtne  of  the  provi«ons  of  the  "  OaA»  Act 
1867." 
Signed  and   deckred  by  tJte   eaid  ) 
declaiant  at 


iu  my  presence. 


190 


"  The  Sueotmon  and   Probate   Duties  Act,  ISM.-" 
Certificate  nr  PATMEtrr  of  Duti  iindkr  Skction  43. 


The  Registrar  of  Titles, 


I'he  Ijocal  Deputy  Registrar  of  Titleo, 


Brisbane. 

For  the  purpose  of  s 


Rockhampton   (or  Townsrille]. 

i.  43  of  Uie  abovementioned  Act,  it  is  hereby 
certified  that  all  duty  payable  upon  the  death  of         IPredecetior] 
of  in  respect  of  the  Succession  of  [Sticcestor] 

of  (Succession   Dntj   Register,  No. 

Folio  ),  to  the   property   comprised  in  the  [Certificatti  of 

Title  or   Crovm  GraWi]  parti colariBed  in   the   Schedule    hereto, 

has  been  duly  accounted  for  aod  paid  to  ns. 


Certlflsuo   Vol.  Folio. 
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RaqrEsc  to  Ehtbr  vr  TBAXSiQaBioH  bt  Death.  [Sm  p.  119.] 

\Tlace  and  Date.] 
To  the  Reratrar  of  Titlei. 

T  Have  tlie  honour  to  request  that  you  will  enter  ap  TrnasmisBion 
by  Death  in  {my  favor^  w  [DevUet. 

Dvttilee  >n   Trutt,  AdminUtralor,   dv.]  in   reaiH-ct   to   the  luudH 

describtd  in  [here   give  nunAer   of  VtrtifUate  of   Title  or  heed 

of   GraiU,   and  the  Vol.  and   Fotiol 

(Signed)      A.B. 

(By  Ms  aolicili>r>,  S.  ■t  F.J 

Dbclabation  tor  Tramsmissioet  bt  Death.  „         ,,„, 


[ProfeMion  or  OMing] 
that:  — 

1.  [Full  nonw]  o£ 

[Profetsion  or  Ot^ling]  deceased,   duly  made  and  published  hiH 

last  Will  and  Testament,   beariog  date  the  day   of 

190  [and  OodicU  thereto  dated] 

i.  'Hhe  said  died  at  on 

the  day  of  190      without  having  in  any 

way  alteted  or  revoked  Ma  laat  Will  [and  Coditil] 

3.  Probate  of  the  said  Will  land  Codicil]  of  the  mid 
deceaned  wag  granted  by  the  Supreme  Court  of  Queeunland  to 

the  Executor  therein  named  on  the  day  of 

190    ,  a  true  copy  whereof  i«  intended  to  be  lodged  herewith  marked 

4.  The  said  by  bis  naid  Will  [ajid  Codicil] 
gave,  devised,  and  bequeathed  oU  [if  part,  to  bt  partirulariied] 
his  real  estate  whatsoever  and  wheresoever  situate  unto  me,  this 
deolarant  iupon  the  TrutU,  if  any,  and  appointed  me  Trvitee 
of  hU  said  Will]. 

5.  The  said  was  at  tbe  time  of  his  death, 
and  still  appear*  to  be,  the  regiatered  proprietor  of  an  instate  io  fee- 
simple  [or  other  ataW]  in  all  that  p^ecc  of  land  situated  in 
tlie  CoQUty  of                                          Parish  of 

Town  of  Being  [iubdivxHon,  portion,  altot- 

menl,  itc.]  and  being  the  whole  of  ike  land  described  in 

[CerHfimU  of   Title  or  Deed  of  Orant]  No.  Register  Book 

Vol  folio 

llf  a  numJer  of  properties  put  in  Schedule  Form,  and  if  only  part  of 
load  in  a  Certi/kate  of  Title  or  Died  of  Grant,  the  area  and  a  detailed 
detcription  giving  metea  and  botmds  miut  be  inserted] , 

6.  The  said  lands  are  subject  to  [here  let  forth  all  encum- 
braneee,  liens,  and  inlereeta,  registered  and  unregistered.  In  vihich  tkt 
the  Itmd  is  subject]. 

7.  No  person  ^except  as  aforesaid)  other  tJian  myself  claims  or  holds 
any  estate  or  interest  in  or  to  the  said  lands  to  the  bent  of  my  know- 
ledge information  and  belief. 

8.  The  value  of  the  said  lands  and  all  improvements  thereon  does  Tiot 
exceed  tiie  turn  of 

IDiscrepaacies  in  the  nanus  of  the  deceased  or  declarant  in  any  of  the 
docmaents  referred  to,  ahsuld  be  explained,  and  the  persons  ident^fitd  in  a 
sepa  rate  paragrap  h] . 

And  I  make  this  solemn  declaration  conscientiously,  believing  the 
same  to  be  true  and  by  virtue  of  the  provisions  of  the  "  Oaths  Act  of 
1867." 

Signed  and   declared  by  the   said  \ 

declarant  at  I 

this                    day    of  190 

ill  my  presence.  ) 


Digitized  bvGoO^^IC 
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[5«pp.  133, 124.]  RzquEST  ro  BioiarsB  a  Writ  oi  ExBConoir. 

[Place  tmd  DaU.] 

.a  request  that  yon  will  reginter  the  accom' 
panjing  writ  of  execation      [or  loarron'  of  tXfruiinn]      againHt  the 
eHtate  or  iiit^reat  of  CD.  in  oil  tliut  jiioce  of  land  bring  Portion 
HitnatMl  ill  the  Coout;  of  and  Parish  of 

being  the  whoU  of  the  land  included  in  Dted  nf  (inuit      [ur  Cerfifiatlr 
of  TilU]      No.  Vol.  FoliQ 


>   WHEN   RROISTKRINO   A  WrII  OF   EXECUTION. 

I,  A.B.,  of  in  the  BtAte  of  QneenaUnd  do 

wilemnly  and  sincerely  declare  that:  — 

1.  I  am  tie  execution  creditor  named  in  the  [Warrant  of  Extat- 
tion  bting  Mumbrr  of  vuued  out  of  the  District  Court  of 
Qvfeifland  htid  at  or  as  tiie  case  ma;  hts]  against  CD.  A  cop; 
of  the  said      [(Knrronl]      Ie  hereanto  anneied  marked  "A." 

2.  The  [tFarranl]  referred  to  in  the  lost  preceding  paragraph  baa 
never  been  gatisfied  either  wholly  or  m  part. 

3.  The  said  CD.  is  the  registered  proprietor  of  an  estate  in  fee 
simple  in  »ll  that  piece  of  laud  being  Portion  Ritnated  in 
the  County  of                                luid  Parish  of 

being  the  whole  of  the  land  contained  in  Deed  of  (Irant  (or  CfTlifiatIt 
of  filU)  No.  Vol.  Folio 

4.  I  know  that  the  said  CD.  in  the  registered  proprietor  of  the 
fee  simple  of  the  said  land  (from  infomiation  /umiihtd  to  me  by  the  eaid 
CD.  and  alio  becaiiw  the  Deed  of  Grant  relating  Co  ihr  laid  land  uim 

depoiitfd  fcy  the  taid  CD.  aiih  me,  and  snbiequently 
handed  by  me  to  the  laid  CD.  to  enable  him  to  mortgage  the  land  to 
,  or  aa  the  cose  may  bel. 
b.   The  said   land  is   not   subject  to  any  liens   interests  or   encutn- 
farances    whatsoeTei    so    far   as    I   am    informed   and   verily  believe 
(eicept  a  Bill  of  Mortgage  in  favor  of  .} 

6.  CD,  the  Execution  Debtor  named  in  the  IWarrtuU  of  Bxeeu- 
finn]  referred  to  in  paragraphs  2  and  3  hereof  and  C  D.  the  regiBtered 
proprietor  of  the  fee  simple  of  Uie  land  referred  to  in  paragraph  3  hereof 
are  one  and  the  »ame  person. 

And  I  make  this   solemn   declaration  conscientioaslv   believing  the 
same  to  be  true  and  hy  virtue  of  the  provifions  of  the  '"  Oalhi  Act 
of  1B67." 
Signed  and  declared  by  the  said  | 
declarant  at  V 

this  day   of  190     ) 


REqrRST  TO  Dispknsp.  with  Prodttctcon  of  Drkd  of  Grjiht.  At. 

[Place  and  Dale-] 
To  the  Registrar  of  Titles. 

I  liave  the  honour  to  request  that  you  will  dicpeiise  wita  the  produc- 
tion of  [Uerd  of   Grant  or  nther  instrument']  for  the  purpose   of 
regiaterirg            [here  give  particular*  of  initntmeni  to  bi  registered]. 
(Signed)      A.B. 

(By  kit  rolicitore.  S.  <t  P-.f 
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THE  "EEAL   PBOPEETY   ACTS"   OF  QUEENSLAND. 
[»   nN  Afflicatior  vom  Protisionai.   CEBTtrtCATii   of  T111.E  on     [Stt 

t   DbBD  of  UBANT  OB  ClfRTIFICATK 


1.  I  am  the  regiHtercil  proprietor  of  oil  tbat  piece  of  land  xitnat-ed 
in  the  Count;  of  I'arixh  of  Town  of 

being  [inter!  sultdivieioa,  portion,  allotment,  "rtion,  elc."], 

and  being  the  whole  of  the  land  described   in  the  [Crrtifiealf 

of  Title  or  Dtfd  of  Grant}         Reginter  Book,  Vol.,        Folio. 

[let  out  eircunutantialty  hoa  the  deed  vrat  loit.  mitlaid,  italen,  or  deitroyed, 
and  if  the  deed  ii  alleged  to  be  Unt  or  tnitlaid,  ihoa  tehat  leamh  vnu  made 
for  it.  It  lott  or  mielatd  by  a  perton  other  than  the  proprietor,  a  deelara- 
limi  by  tueh  perion  at  to  Ion  and  tearch  iriU  bt  rtguired  by  On  ifejfwtrar,] 

9.  I  have  not  deposited  the  iwid  [GtrlifiraJe  of  Title  or  Deed  of 

Grani]  with  luiy  one  oh  b  Recutitj,  and  the  said  land  Ih  mbject  only 
to  the  EncombranceB,  Liens,  and  InterpKta  Bet  forth  io  the  Register 
Book  on  the  duplicate  of  the  said  [Dfed  of  Grant  or  Orrtifiaite  of 
Title} 

And  I  make  thin  wlemn  declaration,  conncientioiul;  bejieving  the 
name  to  he  tme  and  by  virtne  of  the  proviiionii  of  "The  Oathx  Act 
of  1867." 

Signed  and   declared  by  the   mid 
deelarant  at 

tbix  day    of  190 

in  my  presence. 


IlEI)TrF.»T    FOB    PBUVUIONAL     CERTIFICATE     07    TlIXR. 

[Plof^  and  Dale.] 
To  the  RegiArar  of  Titles. 

I  have  the  honour  to  reiineHt  (hat  joa  will  iginie  a  ProviRi 
Hcate  of  Title  in  mv  name  in  place  of  Weed  of   <;ra„l  or  Ce 

TUlr]  No.  Register  Book  \"ol.  Folio 


FOBK   OT    CaVKAT    bt    B<)tnTABLE    MOBTOAOER. 

Take  notice  that  A.B.   claiming  an  estate  oi  interest  as  equitable  mort- 
KBgee  by  deposit  of  Deed  of  Grant  [or  Certificate  of  Title]  No. 

Vol.  Fol.  to  the  extent  of  £150  lent  and  advanced  by  the  mid 

A.B.  to  CD.  (he  registered  proprietor  of  the  land  deacribed  in  the  said  Deed 
of  Grant  [or  Certificate  0/  Title}  (orbida  the  tagistratioo  of  any  instru- 

ment affecting  the  said  land  except  subject  to  the  estate  or  interest  of  the  said  A.B. 

The  address  tor  service  of  the  said  A.B.  is 

The  address  for  service  of  the  said  G.D.  is 
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Absconder— 

remedy   (or  deprivation,  where   person  benefited  becomes     . .  162, 163 

pniceedingit  where  person  wrongfnlly  retaining  inrtrnment  becomea, .     169 

Absence  from  the  State— £';r  DisABa-irr. 

of  mortgagee 90, 91, 171 

Abstract  of  title- 
to  be  depoiited  bj  applicant  if  required 26,26 

to  be  dellTered  1^  caYOfttor  against  application 30 

retam  of,    on  withdrawal  ol   application  36 

purchaxer  under   Act  not  entitled    to 64 

Account— i9m   also  Joint   Accobht. 

mortgngee   in  poseesaion  liable   to 85 

taking  of.   on  judgment  for   (oreclonure 87 

of  rceeiptB  to  be  kept  by   Begiatrar  171 

Acknowledarment- .?;<■  Husband  ahd  Wife. 
Act  of  Qod— 

rent  suBpended  where   baildinga  detitrtyed  by 97 

Action— 

for  recovery  of  land— jSef  Rrcoveht  os  Lamd. 
for  rectification  of  inNtrumetit— .?ff  Rkctificatioh, 
for  damages— A'«e  Damages 
against  person  beneBted^Sfe  DKPRiTATtou. 
against  Ananrauce  Fund — Set  AsBttRANCE  Fund. 

Acts- 
general    purriew  of 1, 3 

Administration— 

of  Acta  by   Registrar  aaA  officers 10 

Regiatror  shotild  not  ask  opinion  of  Court  on   matlerf  of    ..         -.18,21 

Administration,  letters  of— 

prodnction  of — 

for  tranamiaBiou  of  personalty 116, 119 

for   transmission  of  realty        120 

not  anfficient   evidence    of   deatli 122 

Administrator— 

descriptive    term   lumeceasary   in    intrtmmenta    . .  . .  9 

Aasarance  Fmid  not  liable  for  default  of 47 

power  of,   to  deal  with   land  104, 106 

con  give  good   title   to   pnTchasw 108 

tiansmisaion  of  penonalty  to  116, 119 

registered  an  proprietor  is  a  trustee  117. 121 

transmission  of  realty   to,   on  intestacy    . .         . .         . .         . .         120, 121 

of  deceased  adnunistrator  not  entitled  to  transmission  . .  120 

transmission   to   (in   invilvm)  121 

power  of,  to  sei!  land  under  "  Ivlrilacy  Act  of  1877"..         ..         121,126 
eave  of  a     '  —   '"" 


saje  under  execution  against,  without  leave  of  Court   . .         . .         121, 12fi 
action  against  Aasarance  Fond  by,  after  revocation  of  probate 
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Advances—  p^oe 

mortgagee  lOAj  make  further,  wtthoat   ntarcking  register  •  ■          79, 135 
Adverse   Possession— 

does  not  prevail  ogainat  regiatered  proprietor      5, 68.  S9, 60,  ISS,  Addttula 

how  claimant  by ,  in  Victoria,  can  become  registered   ..  ..         ..       23 

per^oc  who  ha*  acquired  by,  may  bring  land  under  Acts  . .         . .       26 

to  applicant,  application  Bbnuld  mention  penons  in.    . .  ..       36,86.27 

person  in,  mn;  lodge   caveat  against  appncatlon           ..  30 

Advertisement — See  alto  OMumv.  Nrwsfafkk. 

of  application  to  bring  land   undiir  Act-a 87,30 

of  application   by   remftinderinan W 

when  regintered  entate   in   remainder  vests  in  possession        . .         . .       46 

t^  order  of  CoarC  on  transmistion  of  realty     . .         . .         . .         117, 121 

on  application  to  Registrar  foi'  transmiasion.  of  realty   ■  ■  116. 119 

none  on  trannmuicin  of  personal  interei>t«  . .    ' 119 

on  application  by  claimant  under  unregistered  instnunent       . .         -  ■     122 
(m  dispensing  with  production  of  iniitrumeat       . ,         . .         .  ■         . .     128 

caveat  again«t  deflJiogi  not  invited  b^ 130 

of  intetltion  to  issae  proTisional  certificate  of  title  ■ .         . .     151 

Affidavit— 

of  service  of  notice  of  application  to  bring  load  ander  Acta  .  ■                  29 

where  prodaction   of   instroment  dispenped  with  128 

to  grovad  sabatitnted  service  of  sammons  bj   Registrar  .  •     168 

Affirmation  Clause — 

form  of  (Form  P)         179 

A  vent — Su  alUo  Attoshet. 

authority    of,   of   vendor  or    mortgagor 61.62.  S3, 66. 60 

having  power  of  attorney  to  aell,  ma;  bring  land  under  Act  .  .126. 127, 139 
for  two  parties,   fraud  of 139 

Asrre  e  m  e  nt— 

is  lawfn)   when   not  inconsistent  vrith  iJie   Acts  4 

on  transfer,  whether  it  ahoold  be  notified  as  eucumbrance       52,  Addenda 
can  be  enforced   in   Equity 69.60,63,64 


foreign  company  how  far  within  disahilitieil  of  . .         ..  ..18,24 

perwin  applying  to  bring  land  nnder  Acts  must  not  be  . .         . .      24 

certificate  of  title  cannot  be  issued  to       . .         . .         . .         . .         . .      30 

effect    of  transfer  to 6(> 

Allotments- 
map  deposited  when  land  subdivided   into  163 


Alteration— 

of  forms  by  Registrar  

of  forms,   fraudiuent 

of  application  to  bring  land  under  Actfi  ■ 
;  after   » 


Amendment— 

of  Principal  Act  by  Act  of  1877 6. 6 

Annuity- 
charge  for   payment  of,  ie  an    encumbrance        . .         . .         . ,  8 

is   not   m    element 70 

bill  of  encumbrance  is  merely  pecority  for          . .                    . .         . .  85 

aecnred  by  bill  of  encumbrance.  discKorge  of 89 

Annulment— 

of   insolvency,    provision  as    to       114 

Appeal- 
to  Cosrt  from  decision  of  Registrar 18,21,34,36 

1^  licensed  surveyor  to  Board  from   Hi'gistnu'               ..         ..         ,'.  162 

ri-nodi,Go(5glc 


QiHBBAi,  Imdkx.  196 

Application—  FAoa 

to  bring  land  nnder  Acti — Set  BHtNOiNo  Land  Undxr  Acts. 
for   transmuinoii — See  TitANSinsaioN. 

for  prodDctioD  of  deeds,  etc,,  deposited  on  bringing  land  nnder  Acta. .  62 

Appolntmont— 

wordi   of  limiutiou  necewar;   in                                         .  ■         ■ .  9 

ii  not  an  imtrament  for  pnrpodes  of  regiBtration 47 

of  Regiatrer-0«nenl                 ■  ■         -  -                                          -  -  10 

of  RegiKtntF  of  Title* 12 

of  Deputy  RegiBtrar  of  Title 12 

of  Local  Deputy  Begistrac  of  Titiei          13 

of  Master  of  Titles 21 

of  new  IraBtee*  108,109.186 

of  tnurtee  of  inaolTent,  Ac.,  to  be  registered       ..  112,114 

Appraiser- 
moaning   of  teru                            ■ .                  ■  -                            . '  ^ 

certificate  of,  at  to  valae  of  land 46 

appointment  of,  to  ralne  land         162 

oath  of    , 162 


of  allotmentB         163 

A  ss  I  srn  ni  e  nt— 

of   lease — Set   Cotenaht,  Lrabb. 

A«*lsn»~ 

descriptiTe  term,  nnneceBssry  in  inBtroments 9 

Assurance  Fund— .?<•«  alio  Reoutbak  of  Titleh. 

Umitatian   of   actions   against  . .  . .         , .         5 

duty  of  Regiirtrar  as  ooatodian  of 16, 28, 29 

whether  liable   to  company  for   mortgage  made  by   directori    u^tra 

^ra  18 

caveat  by  Re^strar  to  protect 20 

no    action   against,    where    plaintiff  baa  neglected    to  lodge    caveat 

against    application  29 

dnty  of  R«gi«ti«r  to  protect  30, 32, 36 

lisbilitr  of,  for  failnre  of  Registrar  to  note  ditabjlitiea  on  certificate 

of   title         40 

payment   to,    by   remainderman        44 

pBjmmit  to,  when  registered  estut«  in  'remainder  vests  in  possemion.  .46, 46 
how  constituted  and  supported         ..  ..45,46 

valuation  ot  land  tor  purposes  of 46 

additional   contribution   to,   in   other   States       . .  . .         , ,       46 

person  deprived  of  land   indemnified   ont  of       . .         . .         . .         . .       46 

not  liable  where  loss  occasioned  by  breach  of  tmst 

47, 104, 164, 167,  Addi-nda 

no  claim  on,  in  connejrtion  with  mortgnge  to  Friendly  Society  . .      93 

no  fee  to,  for  tranemission  of  personal  interests  . .         . .         118, 1X9 

fees  to,  in  New  Zealand,  on  transmission  . .  . .  46, 119 

caveat,   thoogh  late,  may   protect   . .  IZl 

dnty  of  Registrar  to  protect,  by  caveat   . .  ■  ■  133 

Registrar  mobt  be  mode   co-defendant,   where   defendant   claims  in- 

demmty    from  '   . .     168 

limit  of  liability  of,  to  defendant  claiming  indemnity 168 

action  lies  against,  where  Registrar  not  in  fault  ..160,163,165 

whether  primary  action  lien  against,  for  deprivation  . . 

46, 160, 163, 165, 166,  Addtnda 

damages  for  deprivation  against,  where  land  brought   under  Act  by 

ullra  rmt  order  of  Conrt         160, 163 

damages  for  deprivation  against,  where  primary  remedy  fails. .  162, 163 
authority  for  payment  of  damasee  and  costa  out  of  . .  •  •  163, 165 
what  constitates  ground  of  action  against  . .         . .         .  ■         163, 164 

not  liable  after  air  years  from  date  of  deprivation  . .  . .  163, 166 
to  be  indemnified  by  retnmed  absconder   . .  . .  163 

not  liable  where  jdaintifl  guilty  of  laches  or  negligence 
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PAOR 
where  plaintiff  improperly  failed  to  lodge  caveat  agoiiut  application  164 
octioQ  agtunst,  for  miiteasanc?,  et-c, .  of  Regietrar  ..         166,167 

notice   of  mch    action  166,167 

not  alwnyii  liable  for  conseqnencea  of  mirfeaBaiice  of  KegiBtrar  ■  •     166 

coiitdhntorr  npgtig^nce  of  plaintiff  a  goo3  defence  . .         166, 167 

coHtH  awari^ed  to  Registrar  in  action  against       . .         ■  ■         ■  ■         .  ■     167 

Attestation— .''fF  al>o  WiTNEsa. 


of    memorandnm    of    transfer  ..  ..63, 64 

of  memorandmn   of  ttnoMtrx  and  charge 69 

of   lease 73,74 

of  snrrender  o(  lea«e   ■  •         . .         . .         . .         . .         . .         . .         . .       77 

of  bill  of  mortgage  or  bill  of  encumbrance  •  ■       78 

of  discharge  of  mortgage  or  encumbrance  89 

of  nominatioD  of   tmst^es 102, 103 

of  consent   endorsed   on   inatniment  •.         ..         ■■         ..         ■•     147 

of   inBtruDienta  generally        148 

bj  certain  peraons  dispenBes  with  necessity  for  proof  . .  149, 150 

of  mortgage  to  bank  by  bank  manager 150 

queKtions  to  be  put  to  person  proving  instrument      . .  150. 151 

Attested  Copy— 

of  declaration  of  trast  to  be  deposited  wilii  Registrar 103 

of  power  of  attorney  to  be  deposited  with  Registrar  . ,         . .         , ,     138 

Attorney — Ste  Powrk  o*  Attorbrt. 

of  person  interested  may  lodge  caveat  against  application  . .       30 

with   power  of  sale,   may  bnng  land  onder  Act  ..126. 127. 13E) 

Attomey>Generai— 

caveat  by,  to  prevftit  Crown  land«  being  brought  ander  Act   . .  .  .20. 30 

no  caveat  a^inxt  dealings  by,   on  behalf  nf  Crown      ..         ..  31.131 

information  py.  to  set  aside  Crown  grant 55 

notice  of  action  against  Registrar  for  minfeasance,  etc, .  nerved  on  165, 167 

service  of   procexs    on        165. 167 

offences  prosecuted  in   name  of  173 

Attornment  Clause— ^»  Mobtoaor. 
Bank  Manasrer— 

mortgage  to  bank  may  be  attested  by 160 

Bankruptcy— ,^ee  Inbulvenc*. 

English,    affects  lands   in  Qneensland  ..  ..     113 

Barrister- 
Master  of  Titles  mtut  be  solicitor  or  21 

inetmment  attested  by.  need  not  be  proved 149, 150 

Beneficiary— ^ee  alia  Cestui  que  Tbitst. 

when  consent  of,  necessary  to  application  to  bring  land  under  Acts  ■ .       22 
effect  on,  of  conveyance  before  grant         . .         . .         . .         . .         . .      27 

can  use  name  of  tmstee  to  bring  or  defend  action  of  ejectment        110.  Ill 

Benefit— 

pemon   who  derived — See   Dkpbivatioit. 
Sill    Of— 

mortgage,   meaning   of   t^m  • .         . .  .  >  7 

encumbrance,  meaning   of  t«rm  . .  . .  8 

sale,  mortgage  with  attornment  clanse  must  be  registered  as  , .       38 

Blank  Transfer- 
effect  of  64 


for  bearing  appeals  by  licensed   surveyors 
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Bona-flde  Purchasor— iSm  <Uao  Uoa.To\a£E,  Pdbcbaseb,  T&ansibk. 

for  value,  dealiug  with  regwtered  proprietor,  gets  good  title  .  ■ 

51, 52,  Addenda 

obtaiiu  good  title,  uotwitbatonding  notice  143, 147 

juttTf ,  if  Tolnnleer  145, 144 

for  value,  no  action  for  recovery  of  laud  against  .  ■  15£>,  166 

for  value,  do  action  for  damegcH  for  deprivation  oguiust  . .         160, 162 

meaning    of    term  . .  162 

Boundaries— 

caveat  hy  Begietrar  to  prevent  Ion  by  mindeacription  of  20 

wrong  description  of 49, 67, 58 

priority  in  caae  of  overlapping  ■  ■  . .  ■  ■  • .  •  •  . .  66 
mistake  of  Borveyor  a«  to  ■  ■  . .  -  ■  . .  ■  -  -  -  67, 68, 152 
ejecNuent  in  case  of  deprivation  1^  wrong  description  of  . .  156, 166 
miadesTriptioD  of,  in  certi&oute  of  title,  extriusic  evidence  admitaible 

to  prove  156 

action  for  deprivation  by  wrong  description  of   ■  ■  159, 160 

Registrar  cannot  alter,   in  certificate   of   title,   so  as   tu   bring   other 

land   under   Acta 168 

of  Central  and  Northern  Dietricbi  182 

Broach  of  Covenant— £««  Covenant. 

Breach  of  Trust— 

refasal  of  Registrar  to  register  dealing  f or  . .  . .  18,  90, 105,  Addenda 
Aasurauce  Fiuid  not  liable  for  consequence  of        47, 104, 164, 167,  Addenda 


protection   of   beneficiary  from         104,105,106 

romedy    for       106, 107 

BrlnsrlnB:  Land  Under  the  Acts- 
application — 

moat  be  made  to  Begistrar  of  Titles  at  Brisbane 14 

Surehaser  must  pay  stamp  duty  before                     . .            16, 24, 2S,  27 
uty  of  Registrar  to  hear  evideuce  in  support  of 17 

production  of  <focnmeut«  for  inspection 19 

application  dealt  with  by  Registrar  and  Master  of  Titles  21 

wbat  lands  may  be  brought  under  the  Acts 22 

application — 

made  in  Form  A 22, 24, 173 

who  may   make 22-26, 126, 127, 139 

coucnrreuce   of  parties  interested  in  ■  ■  ■ .         .  -         . .      23 

public    road 23,24 

application — 

confined  to  one  block  or  contiguous  tract  of  laud  .  -         . .         ■  ■       24 

notice  of,   sent  to  persons  interested  24,27 

by   adverse   possessor                  - .         •■         ■  ■         ■  ■         ■  ■         ■■       ^ 
drpoait  of  docomeota  with 25, 26, 27 

Registrar  may  require  applicant  to  deposit  map  or  plan  . .  26, 153 

application — 

withdrawal   of        27 

referred  to  Master  of  Titles 211 

in  what  cases  griwted 27-37 

advertisement  of,  in   curtain   cases 27-30 

appUcont  may  summon  Registrur  before  Supreme  Court  . .         . .       27 

cost*  of  snmmous  ..         --         ■■         •-  ■-         -.34,35 

application — 

personal  service  of  notice   of 29 

notice  of,  how  given       • .         . .         .  •         •  •         . .         .  -  29 

caveat  against  application  ■  ■  -  -  •  •  ■  -  ■  -  -  -  - .  27-34 
even  if  none  lodged.  Registrar  may  refuse  application  . .  16, 28, 29 
invited   by   advertisement  .  -         . .         . .         .  -         -  ■         -  ■  27-30 


person  neglcetiiig  to  lodge,  nos  no  action  for  deprivation  . .       29 

person  improperly  failing  to  lodge,  eaiinot  recover  land  ..  29,167 

improper    neglect    to    lodge,    bars    remedy    against    Assumiice 

Fund  29,160,164 

whi>re  nottue  of  application  served  after  time  for  lodging,  injunc- 
tion granted  29, 32 

injunction  after  failure  to  lodge  ^  Addenda 

,      .;     ,C  ■Otitic 
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map  tu  be  publuhed  vilh  notiue  □!  appliottiou 30 

iiume  of  certificate  uf  title  to  aiiplicout  ur  hia  noiuiiief 30 

caveat  againiit  applicntiou — 

lodged  ia  Form  B  30. 174 

content*  of  30, 31, 133 

Hignatnre  to  ■  ■  • .  133 

service  of  aoticea  relaliiig  to   . .         ..         ..         ..         ■■         ..     133 

who  ma;  lodge 10.11,  Ad4riula 

who  Dis;  not  lodge  30,  31,  Addenda 

attorney  of  person  intereirted  may  lodge         30 

by  Attorney -General  as  to  Crown  liuidi  ..         ..20,30 

i^nutrast^d  tt-itli    careat    'kgaiiibt   dealings        31 

effect  of  lodgment  of 31,32 

removal  of,  on  rammons. .         . .         . .         . .         . .         . .  32. 131 

lapie  of        32,33 

Kmble,  ig  an  "inBtmment"  ..  33 

WLthdrawul  of,  far  want  of  prosecation  of  action 33 

Kegi)Krar  mast  not  notice  certain  caveats  against  applications  .  ■      34 

discretion  of  Regislxar  ae  to  issoe  of  certificate  of  title  -  -         . .      36 

duty  of  Regitti'ar  to  receive  relevant  evidence  •  ■         . .         .  ■         . .      35 

witbdrairal   of  application 36 

dnty  of  RegiHttar  at  to  cancelling  docoments  of  title 36, 37 

issne  of  certificate  of  title  in  name  of  deceased  applicaut       . .         . .       37 

caveat  againet  application,  etmbk  is  an  instrument 42 

iuue  of  certificate  of  title  to   remainderman       .  ■         .  ■  . .       43 

caveat  against  application  where  applicant  is  remaiudermau  . .  .  ■  44 
by  nni'egiRtered  remaindermaa,  after  particular  estate  detexmiueti  . .  45 
new  certificate  of  title  iraued  to  registered  remainderman  after  por- 

ticnlor    estate    determinee  46 

fees  payable   to   Axsurauce   Fond 45 

nolifioation  npon  the  register  of  eiistiug  encumbrances  ..         ..      55 

production  of  deedi,  etc.,  deposited  62 

rights  of  reversioner  preserved         63 

easement  noted  on  certificate  of  title  uf  servient  tenement  .  ■       71 

provisions  as  to,  applied  to  transmission  of  realty  118 

application  by  attorney  with  power   of  sale       126, 127, 139 

oavciit  against  application — 

by  owner  of  diuinant  tenement  . .         .  ■         ■  ■         . .         .  ■       71 

by   owner  of  servient  tenement  71 

dnty  of  Registrar  to  noti^  to  applicant       -  -  131 

most  state  name  and  oddKss  of  applicant 136 

service    of  uotifiistiou    of  . .  136 

wlio  may  apply  for  withdrawal  of 136 

Registrar  may  require  plan  to   be  deposited       ■■         ..         ..         ..     153 

on  non-compliance,  may  refuse  application 154 

declaration   falsify   made       -  -         -  -  . .         - ,         - .  1S7 

Registrar  cannot  bring  other  land  tmder  Act  on  summons  to  rectify 

cerlificate    of    title  168 

application  maiit  be  endorsed  "correct  for  registration"       ..         170,171 

Building— 

erection  of,  on  land,  before  ejectment 57, 157, 158 

rent  suspended  in  case  of  destruction  of 97 

BulldlnsT  Society- 
mortgage  to  a 92, 93 

-     ■  ■>,    in   Victoria 79,93 


Burden  of  Proof— See  Ktwence. 
Cancellation— 

of  deeds,  etc.,  on  bringius  land  nndcr  Acts 36,37 

does  not  import  cancellation  of  covenant  in  deed  .  ■  Addenda 

of    certificate   ot    title    of    r«nuinderman,    when    preceding    estate 

determines  46 

of  instnmieutii  superseded 66 

of  deed  or  certificate  on  transfer  of  fee  simple 67, 68 

of  lease  upon  re-entry  by  lessor 99 

of  caveat  by  Registrar  136 

of   registration    abstract        140, 142 

of  license  of  surveyor 162 

search  for  and  certified  copy  of  instrument  after                      • .  166 

order  oi  Court  for,  in  action  to  recover  land .,167,  U9 


Gkneral  Indkx.  19d 

Caveat  (Qenerally)—  paok 

receipt  of  notified  b;   R«giBtrar 1^1 

Kummona  to   withdraw  131-135 

withdrawal  of,  moet  be  by  party  lodging  . .         . .         . .         . .         .  ■     132 

caveat  ugiuaBt  applicatioa — 

duty  of  vendor  ti  procure  withdniwal  of  . .         . .         . .         . .         . .     132 

writ  of  eiecntiou  cannot  be  removed  on  Kummons  to  witlidmw  . .     132 

boiden  of  proof  on  lammoug  to  withdraw  .  ■  .  ■         .  ■     132 

removal   of  132,136,137 

esreator  mnit  show  diligence         132, 136 

how  far  oncillar;   to  action 132 

conflicting  evidence,  ou  BOmuiuiiM  to  removti  ■  ■  , .  ■  ■  . .  132 
cost*  of  upplicatiou  to  withdraw  or  remove  ■  -  -  -  -  -  135 
■       133,136 


4ceH  relating  to .  •         ■ .         ■  ■         .  -         ■  -         ■  ■         ■ .  133 

canceilntion  of,   by  Regiiitnir           ..         ..         •■         .•         ■■         ..  136 

notice  to  caveator  befon:  cancellation  ol  . .         . .         .  -         . .         . .  135 

damages  for  lodging,  without  reuHonabk  cause 136 

service  of   notification   of        , .         ■  ■         . .         ■  ■         . .         .  ■         . .  136 

notification   of,   by  puxt       .  ■         .  ■         . .         . .         .  ■         . .         . .  136 

cost«   on  summans  to  withdraw 136 

who  may   apply  for  removnl   of 136 

Caveat  Agralnst  Application— .Se:  Hbingiku  Land  I'ndbk 
Acts,  Caveat  (C)khurali.y). 

Caveat  Agralnst  Deallnara— .s'^-e  aUu  Uavuat  ((ikNKRAi.Lv). 

by  Registrar  on  behalf  of  Crown  or  ptMvoii  under  disability  . .     20,  39, 119 

lodged  by  Kegistrar  does  not  lapse  20,33 

before  Act  of  1877  did  not  lapse 33 

what  do  not  lapse 20,33,94,137 

is   an   "  inrtrsment " 33, 42, 47, 134 

by  lessee  with  option  to  purchase 77 

cannot  prevent  liirther  advances  under  mortgage  79 

by    mortgagor    ■  ■         . .  ■  ■  79 

by  second  mortgagee .  form  of  - .         .  ■         •  •         ■  ■         ■  ■  64, 130 

l^  mortgagee   uf   lease  89 

in  aid  of  equitable  mortgage  93, 94, 124 

by   equitable  mortgagee   docs   nut   lapse 94 

t^  equitable  mortgagee  permits  dealings  with  the  laud  -  ■         .  ■       94 

priority  gained  by  purchaser   lodging      -  -  -  -  -  -       107 

by  tnut«e   of  insolvent  .  -         •  ■         . .         -  -         . .         -  -     113 

against  trannmission  uf  penoiialty   by  death 117-119 

on  application  to  Registrar  for  tranprnission  of  realty  . .  . .  118-120 

lodged  by  order  of  cSurt  against  transmission  of  realty  .  .117, 120, 121 

not  invited  by  advertisement,  on  transmifisioii  of  personal  interests. .     119 

in  aid  of  writ  of  execution 121 

against   application   tor  transmissiim  of  realty 121 

refusal  of   Registrar  to  receive  late  121 

writ   of  execution  cannot  take  effect  as    . .         . .         . .         . .         . .     126 

Cte«tion  of    unpaid    vendor    by 129, 157 
n    of  (Form  K) 129-137,177 

who    may  lodge  129. 130,  Addenda 

who  tna^  not  lodge 130,  Addenda 

not  invited    bv  advertisement  ..     " 130 

no  time  fixed  for  lodging  of   . .         . .         . .         .  ■         -  ■         . .         . .     130 

lapse   by   effluiion   of  time 130,136,137 

lodged  by  Tlegi^rar,  summons  for  withdrawal  of  . .         . .         131-135 

whether  unregistered  transferee  entitled  to  notice  of   . .         . .  151 

duty  of  Registrar  to  protect  Assurance  l'  und  by  ■ .  . .     133 

effect  of 133-135 

priority  of,  over  inetrumeut  previously  lodged   . .         .  ■  134, 136 

is  an  "  instrument "      . .         . .         . .         .  ■  .  ■         . .     134 

extension   of   time  for  withdrawing  134, 136 

in    aid   of    trustee    of   insolvent    mortgagor,   as    against    equitable 

mortgagee  135. 144 

does  not  prevent  further  advances  under  a  mortgage 136 

existence   of.   not  sufficient    cause    for   purchaser    to  refuse   specific 
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,       must  state  name  and  addrera  of  regiiitered  proprietor 136 

l»P»e    of 136,137 

caveator  rnuBt  take  proceedings  witbio  three  months  , ,  . .  136, 137 
notice  to  RegUtrar  of  proceediona  by  caveator  ..         ..   ■      ..         136,137 

after  lapse  or  removal,  no  second  caveat 137 

does  not  lapse  it  lodged  by  Regietrar 137 

or  with  consent  of  registered  proprietor  or  equitable  mortgagee  137 
in   aid   of  right   to  specific  performance,   prevails  over    unregistered 

transfer        146, 147 

object  of,  is  to  suspend  registration  till  rights  decided    "      . .  154, 147 

search  for,  registered   or  lodged  for  regirtration  147 

by  equilable  mortgagee,  form  of 191 

by  Btcond  mortgagee  must  not  prevent  transmifsion  of  land  ..      Addenda 

Central  District- 
meaning    of   term         ..         ..         ,,         ..         ..         ..         .,         ..  10 

above  definition  modified         183 

KeKisbry    for 13 

Sod  of  Registij  for 16 

Cortlflcate  of— 

appraiser — 

as  to  value  of  land  46 


for   pmpose  of  registration 9, 170, 171 

must  be  endorsed  on  instrument  before  registration         , .  . .       49 

by  alienor  of  land  under  the  Act  is  useless           . .         . .  56,  57, 171 

judge— . 

aa  authority  to  pay  oat  of  Assurance  Fund 163, 165 

licensed  surveyor— 

attached  to  map  or  plan                                                        -  ■  26 

to  map  deposited  on  subdivision         '      . .     153 

to   plan  required  by  Registrar             .  -         ■ ,                    ■  •  163, 154 

payment — 

of  succession  duty  neceasary  for  ttansmissioii                      .  •  . .     119 

of  instrument,   given  in  Form  P         . .         .  ■         . .         ■ ,  , .     150 

is   Bofficient  evidence  of  instrument 150 

signature — 

of  instrument,   given  in  Form  Q       .  ■         ■  ■         . .         -  -  ■ .       150 

Certificate  of  Title— <b'e«  o'lo  iNm&nuKNT. 

value  of,  in  proving  title 1^ 

meaning  of   term          , .         • .                    . .                               -  -  - '        7 

isijue  of,  to  applicant  by  Local  Deputy  Registrar  14 

issued  in  error,  dibcretiou  of  Begistrar  as  to  canoelling          . .  .  ■       17 


cancellation  of,  issued  in  error  or  bv  fraud  ■  ■  • .  -  -  "  26 
issue  of,  on  application  to  bring  laud  under  Act. .  ■  ■  . .  .  ■  30 
discretion   of   KegiHlittr   as  to   issuing       ..         .-  --         ■■       35 

issue  of.  in   name  of  deceased  applicant 37 

duplicate  of,  to  be  bound  up  in  Hegister  Book 37 

mode   of    issue   of        - .         . .         ■  ■         ■  ■         ■  ■         ■  •  ■  ■  37-41 

form  of  (Form  C)         38, 174 

notification  of   encumbrances   on 36. 39 

issued  U>  minor  must  notify  his  age  ..         ..38,39 

conclusive  evidence  of  ila  contents..         ..         ..         --      39, 40.  J(/(iri«/o 

not   impeachable   for  Informality,    etc 39 

particulars   contained    in       ■  ■         ■  ■  40, 174 

effect  of  non-production  of,  for  endorsement  of  dealing  ■  -         -  ■       40 

how  far  conclnsive  evidence  of  title  of  piuiutiif  in  action  to  recover 

laud  40 

how  far   conclusive  as  to   parcels 40. 53 

deemed  to  be  regist-Ted  when  embodied  in  Register  Book      . .         . .      41 

issue   of,   to   reraabderman ■■         --         ■■         ■■       43 

issue  of  new,  to  remainderman  when  preceding  estate  determines  .  .44,  45 
issue  of,  to  joint  proprietors  and  tenants  t[i  common   ■  ■         ■ .         ■  ■       45 

production   of,    for  registration   of  instrument 47 

deposited   with  mortgagee 49 

estate  of  registered  pioprietor  subject  to  prior  ■  ■         ■ .         ■  ■       49, 66, 67 
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concliuiiveiipni    of         SO.  68 

what  UHj  not  be  endorsed  on,   ag  euiumbiiuici^s  bH,  Addfiidn 

whether  it  prevnihi  over  Statute  of  Limitotiouii  ..  5, 59. 60. 166 

memorial  to  be  recorded  on  duplicate       .  •         .  •         ■  ■         . .         •  •       61 

confonnitj  of,    with  BegiRter   Book  64 

custody  of,  b;   mortgagee 66, 79 

[iledge  of,   by    DorcgiBterod  tnuisferee  . .  66 

iraue  of  uew.  tor  uusold  residue,  to  vendor  67 

form  of  request  for  same  • .  ■  -  183 

uew,   when  idsned  to  truisferee       ..         ..         ■■         ..         ..         ..67,68 

issue  of  new,  when  title  covered  bj  elidonielneutii 67.68 

issue  of.   for  eoeemeut  . .         . .         . .         . .         . .         . .       70 

pioduction  of  mortj^aged,   for  regiKtnition  of  trauefer   ..         ..         ..      96 

words   "no  sorvivoiship "   written   on        109 

in  name  of  married  woman,   effect  of       . .         . .         . .         . .         110. 115 

purchaser  from  sheriff  without,  could  not  get  vt-sting  order  ,,         ..111 

dispeusing  with  production  of,  on  transmisxion 118 

ivsue  of  single,  on  surrender  of  seTeral.  or  irire  frrta  . .         . .  127 

evidence  of,  in  action  b;  registered  proprietor  for  specific  performance    188 
issue  of  registration  abstract  to  be  endorsed  on  . .         . .         . .         . .     139 

issue  of  provisional,  in  case  of  loss,  etc 151 

ejeutment  bj  proprietor  under   prior        165.166,161 

extrinsic  evidence  admissible  to  prove  misdercriptioti  in         . .         . .     166 
absolute  bar  to  action  of  ejectment,  except  in  certain  oases  . ,         155. 166 

ejectment  by  mortgagee  claiming  uoder  prior 86, 166 

Registrar  may  require  registered  proprietor  tu  deliver  up      . .         157-159 
damages  for  deprivation  ogainHt  perron  benefited  by  issue  of  . .         159. 160 
wrongfully  obtaining  or  retaining   . .         . .         . .         . .         . .         167-169 

how  far  power  of  Registrar  to  rectify,  extends   ..         ..         ..         ..     168 

issued  in  mistake  of  law  ui,n  be  demiuided  by  Keg'tstrar  . .     168 

issue  of  provtsiouo],  where  certificate  of  title  wrongfully  retained      . .     169 
prosecutiou  for  obtaining,   by   fraud  . .         . .         . .  . .     172 


Certified  Copy— 


ip   primd    farie    evidence             . .          . .                       . .           . .           . .  164 

of   deposited   document            166 

Cestui  Que  Trust— 'S'ce  iU»u  Bknkficiaiiy. 

may   lodge  caveat  against  application  30 

may  lodge   caveat  agaiiift  dealings            129 

lapse  of  caveat  against  dealings  lodged  by. .         . .         . .         . ,         . .  157 

ChlirsrO — See  alto   Encumrbanck,   Trahsi'kr   and  Cu.tBUK. 

person  entitled  to,  included  in  term  proprietor  . .         . .         . .         . .  7 

for  securing  loan,   included  in   term   mortgage 7 

'""      — '"  ~    nnuity,  etc.,   included  iu  ttiin  encumbrance      ..  8 

(  ISoards   Alt,   1896,"   registration  of 31 
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Code— 

Act«  do   nut  form  a       ■ .         .  ■         -  -         . .         .  ■         . .         ....     4, 6 

Commencement  of— 

Triudpal    Act 2f,22, 175 

laud  granted  by  Crown  after,  is  hubjtct  tu  Act      . .                    . .       Z3 
Act   of  1877 173 

Committee  of  Lunatic- 
application  by,  to  bring  land  under  Acts  . .  . .      22 
powers  of,  not  aflected  by  ishue  of  ciz'vtiticatc  of  title  to  lunatic  .  .36.  37 
may  act  for  lunatic  registeriMl  proprietor 147,  W8 

Commissioner  for  Affidavits— 

instrument  attested  bv.   need  not  be  proved 149.  ISO 

pnKif  before,  of  execution   of  inhtrument'i  149, 150 

Commissioner  of  Stamps— 

cannot  lodge   caveat  against  dealings 
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Company— ^Vf  aiio  Pobeioh  Coufahv.  paok 

rrgistration  at  mortgngt  made  iillm  viru  by  dirccton  of      - .         -  -       18 

Compensation— i^><  Drpbivation. 

fur  impruTetnvnta  made   1^  e}M;trd  praprii^tur   . .  , .         1&7, 168 

Contpromlae— 

Registnir  hwi  uo  expreu  powtr  tu  . .  .  •  166, 167 

power  of  trastupH  to     . .  -  •      Addenda 


tu  application  to  briug  Imid  ouder  Acta 23 

Condition  of  Sale- 

aa  to  compemtation  for  f xccms — Stt  L>bpbiva'i'[UH. 

Consent— 

uf  b«ii>^Gciu'y  to  upplicatiou  by  tnuttw  tu  briug  lutid  uuder  Act      ..22.24 
of  hagbiuid  t«  uppucatioD  b;   married   womaii  ..  ..22,25 

of  father,  mother,  or  guordiau  to  upplicuUou  bj  miuor  . ,         . .       22 

uf  mortgagee  to  application  by  mortgugor  ..         ..         .-         ..22.26 

uf  juJ^ent  creditor  to  application  by  debtor 22,25 

l^  pjrtieH  intfreited  may  be  endorsed  on  application   . .         . .         .  -       23 
uf  pereoiui  interested  on  withdrawal  or  alteration  of  applicatiuii         . .       36 

uf  mortgagee   to  lease  75,74 

of  husband  to  wife's  mortgage         ■  ■  -  -  96 

ot   equitable   mortgajfee    or  registered   proprietor  prevents    lapse  of 

caveat  137 

may   be  given  by  eudomemeut         147 

Consolidation— 

of  mortgages                  -  -  6, 81,  Addenda 

ot   titles ..         ..127 

Consular  Offlcer— 

meaoing  of  term \.  9 

prooi  before  British,   of  execution  i 

Contempt  of  Court— 

nnqnalifled  peisoo   prepariiig  tnuisfvm. 

Contributory  NesllKence- ^Ve  l 

Conveyance  on  Sale— dee  alsv  tiTAur  Duty.  I 

meaning  of   term  ■ .  .  .■      67 

Conveyancer—  ^ 

unqualified  person  acting  as   ..  \    65 

instrument  attested   by,  ueed  not   be  proved        149il60 

Conveyancin  g— 

effect  uf  Acts  on 
C  op  arc  en  ere— 

partition   by        

Copy — Str  Attkstkd  Qov\,  Ckbufikd  (Jopy. 
Corporation- 

iucladud  in  masculine  terms   . . 

moy  seal  instruments  instead  of  simiiiig 

proof  uf  iiiatrmnents  before  Cbief  CMcfr  ot.  iu  Tuited  Kiugdon 

"Correct  for  Registration "—6W  Ckbtificatk. 

Correction  of  Errors- 
power   of   Registrar  as  to 

proceedings  on  summons  by  Registrar  tor  ..  167,  ifc 
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Costs— A'<e  alio  ExPENSKB.  pauk 

of  aammoiiB  by  applicaiit  agaiust  HegiBlmr  . .         . .      M,  36.  Addenda 

of  onBuccewifully  defending  actiim  fur  tjtctmi'Ut  when  not  recoverable 

from  vendor  without  title         67 

iii  action  for  redemption,  mortgagee  when  liable  for 90 

on  ^plication  to  Court  for  trsnMnisBion  of  realty 117 

recovery  of,  by  defendMit  ugainst  plaintiff  administrator  . .  ISO,  121 
on  application  to  witlnlniw  or  remove  caveat  sgalult  dealings  133, 136 

where   wrong  land  transferred   bj  mirtake  166 

in  action  for  recovci?   of  land         157 

follow  damageB   out  of  Assurance  Fluid 162.163,166 

what  eipenses  incltided  in 163 

Hgaiuat  tumiccemfa!  plaintiff  in  action  against  Asem'ance  Fund  . .  167 
of  perwu  examined  before  BegiBtrar  or  Judge  ■ .         •  •         ■ .         . .     169 

diitieaa  t«  enforce  payment  of  same 169 


argument  of  apecinl  oai^^  by       21 

Court — See  JuDOK,  Soprkve  Codbt, 

Covenant~^'r«  alio  Lkask.  Moki^auk. 

for  tiUe  under   the   "old    lyrtem" 1 

•tatatory  covenatita  coutraxted 2 

in  restraint  of  trade,  regiiitration  of  mortage  with       .  ■  . .       17 

uot  to  assign — 

regictntJon  of  tnuufer  in  contrarentiim  of 17, 18 

whether  it  include*  involuntary  tiansfers     . .  17 

not  broken  by  unregikt^red  assignment  . .  48 

for  title- 
implied  on  the  Blecntion  of  eveir  uutmmeut        - .      48,  66.  Addenda 
certificate  "  correct  for  regiEtration "  by  vendor  dues  not  amount 

to  57, 171 

insertion  of  coveiumta  io  leaies 76 

not  to  assign,  in  tease  76,  76,98,101,  Jrfdeiida 

relief  against  forfeitore  of  lease  for  brvach  of  ..  ..       75 

continuing  breach   of  negative         76 

for  farter  assoranue,  implied  in  certain  instruments  94 

runuing  with  land — 

mortgagee  of  leasehold  obtains  benefit  of 89 

whether  express   covenant  is     ■ .  ■  ■         ■  ■         ■  ■         ■  ■       94 

Uability  of  transferee  ou  ■ .         .  ■         ■  ■         ■  ■         ■ .         . .       96 

implied — 

by   tnuisferee  to  indemnify  from   mortguge,  etc 96 

in  bill  of  mortgage  against  mortgagor  96 

in  leaae  against  leiwee     ■  ■         ■ .         .  ■         ■  ■         .  ■         ■  ■         .  .96,  97 

what  covenants  may    be  iutroduced  into  lease  . .  . .  96, 102 

power  of  eutr;  by  lessor  for  breach  of 97,98 

entiy  for  non-fultilmeiit  of  negative,  by  lessee   . .         . .         ■  ■         . ,       98 

not  to  assign  lease  without  leave   is  negative    . .         ■ .         . .         ■  •       98 
breach  of,  restraiaed  by  iiijuDCtio[i  ■ .  . .  98,  Addenda 

on  building  lease  when  running  with  land  . .         ■ .         . .         ■  ■       98 

(«  insure  relief  from  forfeiture   of  lease  for  breach  uf  . .  .  ■  . .       99 

to  pay  rent,  relief  from  forfeiture  for  breiich   of  . .         . .         . .       99 

lessee  liable  for  breach  of,  notwithstanding  re-entry  of  lessor  •  ■       9£) 

abbreviated  forms  of,  in  leases  and  roortsages— 99-102 

to  insure 99 

to  paint        100 

to  fence        100 

to  cultivate  100 

not  to  use  as  shop  100 

not  to  can7  on  offensive  trudex  100 

uot  to  assign  or  sublet   . .         .  >         101 

not  to  cut   timber  101 

by   licensed    victoallep 101 

implied — 

may  be  e:ipre«£ly  negatived  or  modified         . .         •  •         • .         . .     102 
construed  as  several  and  not  joint      ■  ■         . .         ■ .         .  ■         . .     102 

may  be  pleaded  as  if  express . .     102 

hu  same  force   as  if  express   ..  '"" 
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by  married  womtu  whether  valid  although  instinmeDt  unacknowledged 
by  or  with  married  woman  extends  to  tmaband 


does  not  give  right  to  prevent  land  beitig  bronght  under  Acts  Addenda 

notice  of,  biudi  pnrchaBer        Addrnda 

xbonld  not  be  notified  bb  enctunbr<uice  -  -         -  -  Addenda 

Coverture— ^'ce  Disabujti,   Hushans  and  Wife. 

Creditor — See  EsKcunoN  C&KnmiR,  Juixiuetrr  Crkditok. 

of  judgment  debtor,   pmitiou  ol 125, 125 

credito™ — 

rigbtn    of,    not    endorsed    on    certificute    of     title     traued    upou 

Tolnntary  settlement  62 

tiansfeM  in  fraud  of,  not  validated  . .  143, 147 


mortgage  or  eucuinbnuice,  how  affected  by  lieii  on       . .         . .  Addrnda 
Crown— 

whether  bound   by   Rral  Property   Acta    . .         , .       4, 41, 61.  S3. 54, 66, 72 

caveat  againtt  dealiiign  lodged  by  Reaistnir  ou  behalf  of      . .  20,  53. 130 

who  should  lodge  caveat  against  apphcatioD  ou  behalf  of       ..  ..       30 

bow  fitr  deed  uf  Krant  can  be  impugned  by       . .         . .  . .       61 

summoDS  to  withdraw  caveat  lodged  tre  Registrur  on  behalf  of  131-133 

caveat  Bguinal  dealings  lodged  on   behalf  of,  does  not  lapse. .  . .     137 

Crown  OrAwtt—Ser  Dkhd  op  Ubant. 

Crown  Lmnda— 

caveat  by  Attomey-Qeneral  to  prevent  iaads  claimed  by  him  to  bi-, 

being  bronght   under  Act  20 

not  subject  to  the  Acts         . .         . .         . .         , .         . .  . .       21 

cannot  be  brought  under  the  Acts 23 

fee  payable  to  Atusurunce  Fnnd  on  alienation  of  ■ .         . .         . .         . .      46 

Crown  Lands  Acts— .Vr«  al»o  Crown  Lgabe. 

leases,  etc.,  under,   not  subject  to  the  Acts 21 

lands  leased,  etc. ,  under,  cannot  be  brought  under  the  Acts  . .         . .  23 

transmission   of  selection   under       . .         . .         . .         . .         . .         . .  117 

CroMfn  Lease — 

issue  of,  in  name  of  deceased  person         . .         . .         . .         . .  37 

in  Victoria,  subject  to  Transfer  of  I>and  Acts  . .         .  . .       76 

Crown  Solicitor^ 

caveat  by,   on  behalf  of   Crown 131 

Cultivate— 

abbreviated   form    of   covenant  to 100 

Curator  of  Inteetate  Estates— ^><^  Iutestauy, 
Curtesy— 

teuant  by  the—Sn  Husband  and  Wim. 

Custody— 

of  title  deed  by  mortgagee 65,  79 

Damagro* — *''f  al">  Dkpbitation. 

against,  person  lodging  caveat  without  reasonable  cause  . .         . .     136 

against  licensed  surveyor  for  negligence IBZ.  161 

measure  of,  against  Assurance  Fund  where  defendant  claims  indemnity    158 

for  deprivation,  from  person  benefited 159-162 

for  deprivation,  from  Assurance  Fund       162-167 

none  from  purchaser  or  mortgagee  bond  fide  for  value  . .         . .         160-162 

measure  of,  where  excess   transferred 161 

wainst  vendor,  vfhere  purchaser  ejected  by  true  owner  . .         . .     161 

obtainable  by  ComraoD  Law   remedied       . .         . .         . .         . .         . .     161 

against  execution  creditor  entering  memorial  against   wrong  land   . .     161 

against  returned  absconder  in  action  by  Registrar         163 

measure  of,  against  Assurance  Fund  . .         . .         . .         . .         . .     164 

for  irregular  distress        169. 170 

for  false  or  negligent  certiflcate  of  correctness 170, 171 

jncnrred  by  fdony,  perjury,   etc.,   provision  as  to,   now  repealed    . .     172 
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Dato—.T;'^  aUo  TnfB.  faqk 

of  prodaction  for  T^iKtrntion  dM'm^d  date  of  mHtrmneat       ..         ..42 

of  prodoption   for  r^itration   to  be   noted        42 

of    deprivation  161, 166 

in  case  of  ttimRindermaQ  ..         ■■         ..         ..         ..      Add'nda 

Death— 

of  registered  proprietor — Bet  Tbansuission  bt  Death. 
of  applioant  before  issue  of  certificate  of  title,  effect  of  . .         . .       37 

of  tenant  for  life  dmiH  not  prejudiee  leusc,  mortgage,  etc..  b;  him  ■■  46 
of  annuitant,  dischar^  of  encumbisnce  on  ■ .  . .  . .  ■  -  89 
of  trustee  of  Friendly  Society  to  be  notified  to  Ikgistrar       . .  ■  ■        92 

evidence  as  to,  for  purpoaea  of  trannmiiuion       116,119,122 

of  penon  entitled  tu  he  registered  as  proprietor  ■ .         .  ■         . .     122 

of   transferor   before  registration    of    transfer 121,122,123 

of  tenant  Tot  life.  diKcovery  of  . .         . .         . .         . .         . .     123 

of  donor  of  power  of  attorney  does  not  alfect  Imiid  fide  dealing  .  ■  141 
of  peiBon  dertring  beneflt.  remedy  for  deprivation  in  case  of  . .         162. 163 

Debtor — See  JuDQUENT  Dedtob. 

Debtm— 

payment  of.   by  registered  proprietor   after   transmiraion  and  before 

tranafer         18,119 

Declaration— 

of  troBt — See  Tkbbt. 

application  in  Form  A  ii  a  Bolemn  24,26,26 

of  truth  of  abstract  of  title 26 

offence  of  makicK  f  aUe  24,  26, 167 

of  default,  p'ecedeut  to  tronefer  on  sale  by  mortgagee   ■  ■         ■  ■         .  ■       84 

of  identity  of  female  registered  proprietor  114 

by  applicant  for  tnuumisiiion  of  realty  . ,  .  ■  ■  ■  .  ■  118, 122 
by  attorney  or  agent  making  appliOtttiDii  to  brin(i[  land  under  Acts  . .  127 
on  behalf   of  registered   proprietor   under  disability    . ,  147, 148 

OB  to  execution  of  in».tnunent,  sealed  by  Uritiah  Conoid  ■ .     149 

on  applii:ation  for  Provisional  Certificate  of  Title  . .  . .  ■  ■  151 
of  licensed  surveyor  as  to  map  deposited  on  snbdivii-iou  . .  .  -  163 
of  licensed  mureyor  as  to  map  or  plan  deposited  with  application  ot 

dealing        26. 163 

form  of — 

by  mortgagee,  ot  service  of  demand 164 

by  mortgagee,  of  default  165 

for  tranamisaion  by  inadveney  187 

for  record  of  marriage 188 

for  traosmissioQ  by  death  189 

when  registering  writ  of  execution     .  ■         ■  ■         . .  . .     190 

on  application  lot  provisional  certificate  of  title  or  to  dispense 

with  production  of  deed,  eto,       .  ■  . .         . .         ■ .     191 

Dedication— 

of  public  rood,  effect  of,  on  application  to  bring  land  under  Act      . .  31 

as  park  or  road,  whetbei'  proved  by  plan  deposited    . .         . .         . .  163 

none  if  owner  of  land  unaware 163 

Deed — See  also  Debd  of  Grant.  Kstiippei,,  "  Reoistratioh  on  Deeds 
AOTs,"   Heal 
registered  instrument  has  effect  of  . .         . .         . .         .  -         . .         .  -42.  43 

instrnment  operates  as,  only  within  limits  of  the  State  . .         .  ■      43 

surrendered  on  bringing  land  nader  Act,  what  must  be  produced     . .       62 

forme  in  Schedule   not  under  seal  ■■  ■■      }&,(>i.  Addenda 

eicept   certificate  of   title,        . .         . .         ■  -         .  -  38, 174 

transfer  and  charge 69.  180 

and  lUgiEtration  Abstract         139, 178 

Deed  of  Appointment— ^ve  Appointment. 

Deed  of  Grant — See  alto  Ihstbtoent. 

issue  of,  where  freehold  acquired  after  lease       . .         . .         .  ■  21 

conveyance  before  issue  of,   does  not  invalidate  application  to  bring 

lajid  under  Act 27 
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issue  of,   io  nune  of  deceased  person 37 

duplicate  at.  to  be  bound  up  in  Register  Book  57 

mode  of  iiwne  of  6, 37, 38. 41 

evidence  afforded   by *) 

•jeemi'd  t{)  be  registered  vhen  embodied  In  Regiater  Book  . .  41 

Sroduction  of.  for  registration  of  iustrament 47 
epDBited   with  mortgagee 49, 66 

estate  of  regi«t<-red  proprietor  subject  to  prior 49,  66 

conclusivenesB    of  ..         ..         ..         ..         .,         ,,         ..GO, 6S 

effect  of  "  ilummying "  on       ..         ..         ..         ..  ..         ..       50 

conclnsiveupas  ol,  as  to  parcels         • .         ■ .         . .         . .         .  ■         . .       53 

setting   aside,  improperly   granted 61, 53,  54, 56 

eipn-BS  reaerrations    in  65 

netting  aside  by  tcirt   faeiat  56 

DietDoriol  to  be  recorded  on  duplicate  61 

dispensing  iritb   prndnction  of.    on  transmission  118 

snrrender  of,  and  issue  of  several  certificates  of  title  and  eice  t!tr»a. .     127 
claimant  by  title  anterior  to,  cannot  caveat  against  dealings  . ,         , .     130 

issue  of  rOTiHlration  abntraet  to  be  endorsed  on 139 

Proviaional  Certificate  of  TiUe  issued,  in  case  of  loss  of         . .         . .     161 

ejectmrat   by  proprietor   under   prior        166. 166 

abaolate  bar  to  action  of  ejectment  except  in  certain  cases   ■ .         165, 166 
wrongfully  obtaining  or  retaining 167'169 

Oofauit- 

nnder  mortgaae,   effect   of  BDctteq 

continuance  <tf.   nnder  mortgage       . .         .  ■  . .         . .         . .       80 

declaration  <d!,  precedent  to  transfer,  on  sale  by  mortgagee    . .  84, 185 

Defoavanc*— 

deed  of.  with  transfer,  equivalent  to  mortgage 78, 79, 93 

Delay— 

of  trustees  iu  bringing  action  for  depriTatiun  doe*  not  bar  beneficiaries 

107,166 

effect  of,   on  part  of  caveator         138, 136 

"Demise"— 

meaning  of,   in  s.  31  of  the  Art  of  1877  (accidental   destruction  of 

bnildings)  69 

Deposit- 
mortgage   by — Sre    Mobtoaob,   Rqhttadle. 

of  certificate  of  titJe  vriUi  mortgagee 49, 66 

of  certificate  of  title  by  naregistered  transferee           . .                             66 

Deprivation- 
action  for — .See  alto  DiMAQsa,  Bbcotbkt  of  Laud. 

none  by  person  neglecting  to  lodge  caveat  against  application  . .       29 

against   person  deriving  benefit  46, 1S9-162 

against   Assurance  Fund 46. 162-167 

registration  of  defendant  as  proprietor  equivalent  to  possession,  in    169 
against  person  deriving  benefit  us  compenaation  for  excess  trans- 
ferred   161 

agoinst  person  deriving  benefit,  where  wrong  land  sold  by  Sheriff    161 

what  is  the   da(e  of 161.166.  Addrnda 

period   of   limitation   runs  against   person  deprived  notwithstanding 

want    of   notice                                      .  ■  161 
action  for,  whra^  person  deriving  benefit  absconds,  or  is  dead,  or  in- 
solvent                 162. 163 

Deputy   Re|rl*trar   of  Titles— .SVe  ofm  Local  Drpftt  Rk- 
oisTRAB  or  TnXKS. 

acts  on    behalf    of   Registrar  10 

oath  taken  by 11 

proof  of  documents  sealed  or  signed  by 11 

appointment  of  12 

appointment  of.  for  CenlnJ  or  Northern   Districts 13 

Destruction— 

of  demised  premises,   saspension  of  implied  covenants  on       . .         . .      97 
of  deed  of  grant  or  certificate  of  title,  issue  of  Provisional  Certificate 
of  Title  on 161 
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DOVlB«e — Srr  Trahshission  bt   Dkath.  pagk 

of  lands  subject  to  Taortgaa^  takes  rum  nna-f  . .  . .  &,  81 

of  Imidi  in  tnut,  poirer  o^  to  deal  with  loud 104, 106 

priority  an  hetireen  transferei-  und  ■  ■  ■  -         . .         . .  121, 123 

Diaicram— Sff  Map. 
DUablllty— 

caveat  by  Refpetrar  fur  pemon  under  20,39,130 

Ruch  caveat  does  not   lapse 137 

who  QiHf   act   for  registered   proprietor  under    . .         . .         . .         147, 148 

eiteiision  of  limitation  of  action  for  damages  against  person  benefited 

in  cnse   of 160-162 

no  extension  in  case  of  action  against  Aesuranue  Faiid  . .         . .     166 

person  under,  not  barred  b;  lapse  of  time  becanne  trantee  barred       . .     166 

Dlscharic*— 

of  mortgage    or  encumbrance  89, 90 

may  be  partial 89. 90 

of  writ   of   esecnlion 123, 126 

Dlsclaim«r~ 

of   leoBe   by   trustee  of   insolvent    . .         . .         . .         . .         . .         . .     113 

Discovery— 

of  death  of  tenant  for  life 123 

Dispensation— 

with    prodnction   of   in*trtiment 61, 62, 127, 128 

form  of  request   for  . .  190 

Distress— 

by  mortgagee  or  encnmbnincee  ■ .      81.  65.  86.  67.  SB 

to  recover  coata  and  ezpensea  incurred  on  examination                             169 

not  to  be  trespass  for  want  of  form  .  ■         169, 170 

action   for   irregular  170 

District   Court- 
sale  by  EegiBtrar  of— See  Wbit  of   Execftion. 

Districts- 
division    of   Queensland   into  10, 13-15 

Document-  See  Inspection,  Instbumrnt. 

deposited  with  appliuition  to  brina  land  nuder  Act       ..  25.26.27.62 

search  for  and  certilied   copy  of   depoKited  ■  ■         ■ .         . .         . .     166 

Dominant  Tenement— i^ee  Easkitfjit. 

Dower— .^"r  Husband  and  Wifb. 

applicant  to  bring  land  under  Act  xhonld  state  whether  land  «ubject  to      25 
"Dummyinif  "— 

effect   of,   on  Crown  grants . .  50 

Duplicate— 

of  grant  or  certificate  of  title  to  be  bound  op  in  Reginter  Book       . .       37 
memorandam  of  transfer  of  fee  simple  nee<l  not  be  in   . .         . .         .  .43, 63 

what   instruments  must  be   in                                                                  . .  -    43    i 
memorial  to   be  recorded   on             . .         .  ■         ■  ■         . .         • .         . .       61 
mcmorandnm  uf  transfer  and  charge  is   in  68 

Duty— >'^ee  Stamp  Duty,  Suct'>:ssiOH  Duty. 

Duties  of  the  ReKlstrar-.sv.^  itKoiaTRAR. 

Easement — Sft  also  Rioht  of  Wat,  'ritANHFKii  and  Chahuk. 

included   in    term   "loud"  6 

in  gross,  not  included  in  term  "land" 6 

owner  of,  may  lodge  caveat  ugaiust  application   . '         ■  -         -  -  31 
nf  light,  whether  person  entitled  to,  may  lodge  caveat  ogainKt  appli- 
cation                             ■  ■      31 
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estate  of  registered  proprietor  subject  to,  though  not  notified  49, 57, 72, 73 
omiKsion  or  nuBdescription  of,  in  grant  or  certificate  of  title  .  .49. 57 

gmnted  by  attorney  m  eices*  of  power 53. 139 

proTlsions   as  tu  registration   of       ■  ■         . .         ■  •         ■  ■         .  •         . .  70-73 

issup  of  certificate   of  title   for         70 

registered   by   memorial  on   deed   of  grant  or   certificate   of  title  of 

dominant    t«ueinent  70 

both  tenemrntE  must  be  nuder  the  Aot«   . .         • .         ■ .         . .         -  ■       70 

must  be-  appurtenant,  not  in  gross 6,  70 

Dotificfttian  of.  on  bringing  land  under  Acts  . .  •  ■  .  ■  ■ .  71 
caveat  HgainHt  application  by  owner  of  dominant  t^iement  ■  ■  ■  ■  71 
caveat  by  owner  of  servient  tenement  against  registration  of  . .         . .       71 

evidence  as  to  existence  of 71.  72.  75 

of  light,  right  tn.  by  prescription  ..  .-  ■■  ..  ..  73 
whether  owner  of.  can  lodge  caveat  ngainst  dealings 130 

Ejectment— .?FP  Rfcovbbi  of  Imnd. 

Encumbr»nco^Srf  aim  Mortoaor. 

meaning   of    term         ■ .         ■  ■         ■  •         .  ■  ■  ■         . .         . .         3 

smbiguonB  nature  of  term 8. 39 

existing,  tu  be  Rtated  in  application  to  bring  land  under  Acts  24.  26.26 
existing,  must  be  notified  on  certificate  of  title  . .         ■  ■       38. 39. 55 

estate  of  registered  proprietor  subject  to  notified  . .         .  .49, 55 

whether  agreement  in  transfer  should  be  notified  as     . .  52.  Adilmda 

restrictive  covenant  should  not  be  notified  ua       Addrnda 

effect  of  notification  of  .  •  . .  56 

bill  of,   takes  effect  bv  way  of  Becnrity  only 49.  85 

bill  of,   form  of   (Form   O) 78. 176 

discharge  of.  on  death  of  annuitant,  etc 89 

form  of  transfer  ot  (Form  H)  63. 91, 177 

riahts  and  liabilities  of  transferee  of  ..91.92 

bill  ot.  by  married  woman  with  consent  of  husband 96 

transmiBSion   of,    by   death U6, 117 

Encumbrancee— .'i'''^  ahn  MoRTr.taRE. 

meaning  of  term  8 

purchase  of  land  by     . .  92 

action   of  ejectment   by         155. 166 

Encumbrancer— •''^r  aUo  MoRTCAnoR. 

meaning   of  term  8 

Endoreement— 

of   consent — See  Consbht. 

of  memorial  on  instrument  is  conclusive  evidence  ..  ..         ..61, 6S 

surrender  of  lease  by  . .         . .         . .         . .         . .  -  ■  .  -       77 

discharge  of  mortgage  or  encumbrance  by  . .  ■ .  ■  ■  89 

transfer  of  lease,  mortgage,  or  encumbrance  by  . .  ..  ..         .-       91 

ot  note  on  instrument,  after  execntion,  immaterial 149 

Enrolment— 

of   Crown  grants  65 

Entail— .9;;  ESTATF,  Tail. 

Equitable  Estate  Tali- 
barring,  in  laud  under  the  Acts  ■  ■        ■ .  4 

Equitable    Interest- 
existence   ot,  under  the  Acts  .  ■         . .         . .         .  -         -  -         ■  ■         4 

conferred  by  unregistered    iastrnment 47, 48 

registered  proprietor  subject   to       . .         . .         . .         .  -         -  ■         .  -50,  69 

onus  of  protecting,   thrown  on  beneficiary  89 

prot-ected  by  caveat 59 

enforcement  of,  against  registered  proprietor  . .  .  ■  ■ .  106-108 
priority  of.  as  anainst  transfer  from  Sheriff         . .  . .     108 

transferee  from  Sheriff,  when  subject  to 184, 126 

person   claiming,   may   caveat  against   dealings 129 
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EquitabI*  Jurlvdictlon—  paqf. 

not  aboUihed  1^  the  Acta  in  owe  of  (rand 105 

■quitable  Mortgage— Ste  MosTaAOR,  EquiTAue. 

Equitable  Mortaraar* •—'?«<  MoBiaAOBB,  EgmrABLK. 

Equlty- 

iementa  can  be  enforced  in  59,  60. 63  M 

)Wa  tlie  law — Stc  Haihib.  ' 

Error — See  alta  Mutaxb. 

power  of  Eepirtrar  to   correct         20 

in   bringing   land  under  AcU  26 

in  iBBning  oertjflcate   of  title  29 

of  Registrar,  liability  of  A»nnrance  Pond  for     . .         40. 159, 160, 165, 166 

of  lioenaed   aurreyor 152 

notion  for  damages  against   peraon  benefited  by  . .  159. 160 

in  deswiption,  aioeiM  obtained  bj Iftj 

correction  of,  in  iiatrninent,  on  summonB  by  Regietrar  . .         167, 168 

in  inirtrunient  endorsed  with  certificate  of  correctneas.  Regiiitrar  not 

liable  for  . .         . .         . .         . .         . .         . .         . .         , .     itq 

Escheat- 
to   Crown    rutanted    after    cnnunencement     ot     Principal   Act    in 

snbject    t£ereto 23 

K»ta,t»--Sef  atto  V»b  Bueplb,  Tbnant  ttm  Lmt. 

none  panseB  nntil   inatnunent  registered 47.48 

legal,  doe«  not  pun  on  registration  ot  mortage  or  encnmbnuice 

47,48,77,78,86 

Estate  Tall— 

barring  legal,  or  equitable,  in  land  under  the  Acta       4 

power  of  owner  of,  to  bring  land  under  Acta 22,  M 

recognised  under  tlie  Act* 4,43,44 

person  entitled  in  defeasance  of,  cannot  lodge  caveat  against  applica- 
tion   31,34 

recognition  of,  in  form  of  certificate  of  title 7, 174 

recognition  of,  in  Form  D  of  memorandam  of  transfer  . .  63, 174 

Estoppel— 

whether  registered  initrament  creat«8  ■ .         .  ■         . .         .  .43, 90 

by   registered   transfer  66 

tenancy  by,  of  raortgiuor 88 

deed  of  grant  or  oertifioate  of  title  can  be  pleaded  as,  by  registered 

proprietor  in  action  of  ejectment  155-157 

Evidence— 

jndicial  notice  of  seal  or  sif[DBtnre  of  Regiitrar,  et« II 

duty  of  Regittrar  to  hear,  in  support  of  application  ■  .17,  28 

refusing  to  give,  to  Begiatrar  19 

necessary  for  correction  of  error  . .  20 

relevant,  mart  be  received  on  application  to  bring  land  under  Act  . .       35 

conclu!>tve.    of  Begister  Book  38,40,61.62,68 

conclusive,   of  certificate  of  title 1. 39, 40, 41.  ^<f<fe)ufa 

of  documents  signed  or  sealed  by  Registrar        11, 40 

oonclujrive,  of  instrumenta  endorsed  1^  Begiatrar  .  ■  40, 61, 62 

of  deed  of  grant  40, 41 

how  far  registered  instrument  operates  as  ertoppel 43, 90 

of  certificate  of  titie  as  to  parcels,  how  far  conclusive 53 

memorial  endorsed  on  instrument  is  concianive 61,62 

plan   deposited  is,  of  right-of-way 71 

as  to   consideration  foe  mortgage   . .  .  .79, 90 

ot  insolvency  for  parpoHCB  of  ttanamisrion  . .  . .         112, 113 

of  marriage  for  pnrposes  of  transmiasion   . .  114, 115 

of  death  for  purpoBCB  of  tranemission  -■  ..116,118,122 

of  identity  where  production  of  inntrament  dispensed  with  . .         . ,     128 
of  certificate  of  title  in  action  by  registered  jioprietor  for  specific 

performance  128 

burden  of  proof  on   summons  to  withdraw  caveat        132 

effect  of  conflicting,  on  snmmons  t«  remove  caveat tSZ 

burden  of  proof  in  action  for  damages  against  caveator  . ,         . .     136 
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resistered   poirer  of  attomrjr    a 138. 139 

M  to  donor  of  power  of  attorney  bein;;  alive  at  time  of  r^ttratjon  136. 139 
certiflcats  of  proof  of  inatniment  nuftcient,  thereof  . .  IGO 

of  plan  of  snMiTision,  in  caw  of  trespaM  155 

of  dediiAtioQ  an  pack,  or  road,  bv  plan  deposited  165 

BRoondary.   of  lost   plan  163 

certified  copy  of  registered  instnunent  is  primlt  facv  ..  164 

deed  of  grant  or  eertifleatp  of  title  absolnt*  bar  and  estoppel  in  ejpct- 

ment  against   registered   proprietor    . .                                          155, 157 
extrinsic,   admitsible  to  prove  misdescription  of  boundaries  in  certi- 
ficate  of  title         166 

on  prosecntion  for  making  false   declaration  and   frandnleintly   obtain- 
ing oertificate  of  title 172 

Examination— 

of  witnesses  by   Registrar 19 

of  person  wrongfully  retaining  instmmeDt  168. 169 

■xces»~ 

compensation  for.  on  sale  of  land  .  ■                    . .         •  ■                    . .     161 
obtained  by   error  in  description 16S 

Executlon—.S'i^e  alw  Wbtt  or  Etkchtkin. 

of  instmments  nnder  registration   abntract,    bow   proved        . ,  1^0 

of  inrtrnments  generally,  proof  of 149-151 

endorsement  of  note  on  instroment  after,   immaterial   . .  149 

Execution  Creditor— <?««  alv  Wmt  op  RxFrrmoM. 

caveat   against  application  31 

caveat    i^ainrt   dealings  130,  AdrUnda 

Executor— 

M  deicripttve  term,  nnnecessary  in  instruments 9 

Asniiance  Fund  not  liable  for  default  of 47 

transmission  of  personalty  to  116-119 

regirtered  a*  proprietor  is  a  trnstee  117. 181 

not  entitled  to  transmission  of  realty 180 

Expenses— .7i!e  olfv   Oobips 

of  person  summoned  before  Registrar 169 

recovery  of,  by  distress         169 

tender  of,  t«  witness  rammoned  before  Begisfcrar  170 

False  Pretences — Set  Offbitcm, 

FMher^ 

consent  of.  tt>  application  by  minor  to  bring  laud  nnder  Acts  . .       28 

Foes — See  alto  AsnnuMrE  Fuhs. 

payable  to  Assurance  Fond 46 

for  "  second  entry "      . .  67 

payable  on  transminmon  by  death 46,119 

fist  of  (Form  B>  164. 171,  IBO 

destination  of 46, 171 

Fee-sl  nt  pie— 

technical  words  in  mstnunent  not  neceewry  to  give   ■  ■  9 

lands  alienated  in,  after  1st  January,  1862.  subject  to  the  Acts      . .      21 
lands  alienated  in,  before  l(t  January,  1662,  may  be  brought  under 

the   Acta 22 

Fee  Tall— See  Estatk  Tail. 

Felony--5«e  Ormtmta. 

repeal  of  proTliions  dealing  with 171, 178 

Females— 

iuolnded  in  maacnline  twms  9 


Digitized  bvGoO^^IC 


Obnerai.  Index.  211 

Fenc*—  f^ar. 

abbreTiated  fnna   of  covtnntit   to IM 

ngreement   releaMog   adjoining  ovan  from   obligation   to,   does  not 

bind  purchaser  without  notice  . .         . .         . .         . .         . ,         . .       52 

snch  an  agreement  should  not  be  noted  or  R^girt.T  . .      Jddrn/la 

Fieri  Faela«-^M  Wmrr  or  ExKcunoir. 

Fine*— 

deitiiutjon    of 171 

Fire- 
on  accidental  deatraction  of  buildings  on  leaaebold  by,  rent  impended      97 

Flood— 

on  accidental  deatmction  of  buildings  on  leaaefaold  by.  rent  nupended      97 
Foreclosure — 

propriety  of  term  78 

action  of,  by  mortgagee  81,85,  86,87 

wten  foliowf  d  by  petition  for  vesting  order 87,  111 

re-opening  of,  by  action  on  the  covenant 87 

Foreign  Company- 
duty  of  Beoistrar  to  register  transfer  to 18 

application  Dj,  to  bring  land  ander  Acta 34 

Foreign  ineolvency— 

(not  Eugliih)  does  not  affect  land  in  QaeenKland  li:; 

Forfeiture- 
relief  from,  for  breach  of  covenant 99 

Forgery— 

effect   of,   on  title         61,63,146,162 

deicription  of  bill  of  mortgage  in  information  for         ■  ■  85 

offence  of  172 

Forme  of  Instruntente— 

preHGribed  by  Acts 2 

modification  of,   by  Registrar  ■  ■         . .         ■  ■  S 

signed   by   Regiatrur    valid 9, 16, 16 

variation    from,    pertninible  9, 16, 16 

cannot  be  altered  by  Local  Deputy  fUgistiar 14, 16 

iaine  and   sale  of  . .  . .  16 

purporting  to  be  sealed  by  Registrar  deemed  le^  . .  ■ .  ■  ■  16 
offence  of  coontcrfeitins  or  altering,  iisned  by  Registrar  •  ■  .  >  16 
offence  of  printing,  selUng,   or  lulng,  withont  sanction  16 

whether  mora  than  one  mortgage  can  be  iitcladed  in  the  same  form  •  •       17 

Form  A  (aj^cation  to  bring  land  under  Acta) ^i  24, 173 

Form  B  (caTeat  against  apmication)  30, 174 

compared  with  Form  E 130 

oonlents  of,  added  to  by  Act  of  1877  136 

Form  C  [certificate  of  title)  7, 38, 174 

Form   D   (memorandum  of  transfer)  . .       7, 63, 174 

Bubstitation  of  Form  W  for 16,63,174,176 

Form    E   [lease)  73,176 

settlement  of  estate  for  life  by  63 

Form   F   (bill  o(  mortgMe) 7, 77, 176 

Form   a  IbiU   of   euonmbrance)        8, 78, 176 

Form  H  (transfer  of  mortgage,  encumbrance,  or  lease]  ..         ..         91,177 

Form  I  (nomination  of  trustees) 102,103.177 

appointment  of  new  trustee  by  109 

Form  E  (caveat  against  dealings) 129, 130, 136, 177 

compared  with  Form  B 130 

Form  L  (power  of  attorney  given  by  registered  proprietor)  . . 

..        138,139,141-143,178 

Form  M    (registration  abstract)         8, 139-143, 178 

Form  N  (revocation  of  power  of  attorney)  143,179 

Form  0  (memorandom  of  acknowledgment  by  married  woman)  148, 179 

Form  P  (certificate  of  proof  of  in^trament)        IGO,  179 

Form  Q  (certificate  of  signature  of  instrument) 160, 179 

Vorm  B  (lirt  of  fees  under  the  Acts) 46,164,171,180 
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Form  T  (trantfer  and  chMgt)  69,180.181 

jH  under  eeai  69 

is  in  dnplicste 69 

Form  TJ  Itranrier  oa  «rie  under  writ  of  execution)  124, 181 

Form  W  (mMnorandnm  of  troDstcT,  snbstituted  for  Form  D) 

7,16.63.174,175 

Fraud— 

in  application  to  bring  land  nnder  Act    •  ■  -  -26. 29 

estate  of  regiirtered  proprietor  vitiated  by  49. 51,  52. 63,  54, 143-147. 155-160 

meaniLiK   of   term  54,144-146 

equitable  jurisdiction  in  ca«e  of,  not  abolished  by  Acta  105 

notice  of  trust  amamiting  to. .  108 

of  attorney  for  two  parties  . .  . .         . .         .  -         ■  ■     139 

tPanater.   etc.,  invalidated   by  ..         ..         ..         ..         ..  143-147 

notice  amounting  to,  invalidntpi"  tranrfer,  etc 143-147 

against    oreditorn  143. 147 

against   subsequent   purchsKers  147 

mere  notice  does  not  amount  to 144, 146 

notice  of  breach  of  tmrt  amonnt*  to  . .  .  -  . .  ■ .  -  -  146 
effect  of  rejostration  a."  proprietor  of  non-eiistcnt  person       . .         . .     146 

effect  of   forged   tranafer        51,63.145.162 

recovery  of  land  in  caw  of   . .  155. 156 

dunagpB  ^ainnt  pervon  benefited  for  deprivation  by  . .  . .  159. 160 
damager  against  Assnrsiice  Fnod  for  deprivation  tr     -  -  162-165 

evidence  on  proaecntion  for  making  faUe  declaration  and  fraudulently 

obtaining    certificate    of  title 172 

falu  statement  in  application  witboat  guilty  intent  is  not  . .     172 

Freehold— .?««  aim  Realtt 

power  of  owner  of.   to  bring  land  under  Acts 22. 24. 25 

Friendly  Society- 
mortgage  to       , .        .  ■        ■ .  . .  92. 93 

Further  Advance*— 

caveat  against  dealings  does  not  preivent  making  of      . .  79. 136 

Further  Aaaurance- 

covenant  for.  implied  in  certnin  inatmments       94 

Gaxette — See  alrto  ADViHTianiEirr.   Newspapb». 

advertisement  in,  of  application  to  bring  land  under  Acts       . .         .  .27. 28 

advertisement   of  application  in  Coloninl  or  London     . .         . .         . .       28 

notice  in,  by  Registrar  dispensing  with  production  of  inn^nment  . .  128 
advertisement  in,  prior  to  issue  ot  provisional  certifical-e  of  title  . .  ISl 
list  of  licensed  anrveyora  published  yearly  in 162 

"General  Law"— 

land  under — See  "Old  STgrxM." 

Gold— 

rwerration  of,  in  Crown  grant         66 

Governor-— 

of  British  possession,  proof  before,  of  execution  of  instruments  . .  149 
warrant  of,  authorising  payment  out  of  Assurance  Fund  ..  163.165 
warrant  of,  for  payment  of  moneys  to  mortgagees,  etc.  171 

Qovernor-ln-Councll— 

power   of,  to — 

appoint  Registrar   or   Deputy 10,12 

establish  Local  R<^istry  OfflceH  at  Rockliompton  and  Townsville  13 

appoint   local   Deputy  Registrars       13 

approve   alteration  of  forms 15 

appoint   Master  of  Titles           21 

appoint  officer  to  cartify  competency  of  licensed  surveyors        . .  151 

appoint  Board  to  hear  appeals  of  licensed  surveyom                      . .  152 

approve  regalalions  as  to  licensed  surveyors     ' 152 

approve  of  appointment  of  appraisers          162 

fix  scale  of  fees 171 

make  regulations  as  to  Registrar's  accounts..         ,,         ..         ,.  171 
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Qrant— i^'M  Dbxd  oi  Quxi.  pask 

ineaJiiDg  of  term  6 

QUArdlan — See  aUo  Uisuulitv,  Infant,  Minub, 

consent  uf ,  to  application  by  minor  to  brmg  limd  undi^r  Actu  . .       22 

of  lunatic,  application  br,  to  bring  liuid  uodttr  Act*  .  •  .  ■  ■  ■  22 
povera  of,  not  ufiected  riv  igaae  of  certificate  of  title  to  uiiaor         .  .36,  37 

AEnui&nce  Fund  not  liable  for  default  of 47 

may  act  for  iafaat   registered   proprietor  . .         . .  . .         147, 148 

Helr-at-law— 

tronwniBsion   of   relit;   to 117-120 

abolition  of,  by  "  /nlcitocy  Ad  of  1677  "  120 

He  I  ra- 
mie of  t«chuical  term,  umiccoaai;  iu  iniitiuinents         . .         . .         . .         9 

necwieiiry  word  in  Schedule  of  Truat«  or  deed  of  appoiiitnieut  .  .9, 103 

Huabftnd  and  Wife— 

rtgbta  of  hneband  in  lands  of  wife  not  affect«d  by  the  ActM  . .         .  -         5 

rights  of  wife  not  affected  bj  the  Acta 6 

tiaosfer  by  husband  to  wife  and  vict  verta  ..         . .         . .         ■  .5, 109 

devolution  on  marriage  included   in   term  tisasmisHion  . .         . .         7 

caveat  by  Begistror  ou  behalf  of  wife       . .         . .  .  ■         . .       20 

consent  by  hnsbond  to  application  by  wife  to  bring  Uad  under  Acts  22, 25 
itsue  lif  certificate  of  title  to  wif a  doeii  not  oSect  power  of  hasbaad . .  36,  37 
goods  of  hn*baad  on  land  of  wife  (mortgagor)  not  liable  to  distress  . .      68 

mortgage  by  wife  with  consent  of  husbaiid  96 

effect  of  certiHcate  of  title  issued  iu  uauie  of  wife  ■  ■         . .         110, 115 

transniuBion  by    marriage 114-116 

request  to  record  ..         --  --         .-         --         --         114-116 

form  of  request  lor  187 

form  of  declaration  for 188 

acknowledgment   b;   wife 114-116 

"  inTestmeuts "   of  wife  ■■         -.         ..         ••         ..         ..         ■■     115 

tenancy  by  the  curtesy  and  dower  abolished  116, 121 

will   of   lands   by   wile  116 

whether   unacknowledged   mortgage  by  married    woman   valid  as  to 

covenants  116 

ttauBmiHf^ion  of  tenancy  by  the  curtesy  and  dower  . .         . .         118,121 

caveat  by  trustee  of  insolvent  husband,  as  to  life  interest  . .  . .  130 
acknowledgment  uf  married  woman  ou  transfer,  etc.  . .  . ,  . .  148 
acknowlednaent  rendered  obsolete  by  "Married   Women')i  Proprrly 

Act,   1890"  148 

certificate  of  acknowledgment  (Form  0) 148, 179 

covenants  and  powers  of  married  woman  extend  to  buxband  .  ■  . .  149 
acknowledgment  renders  proof  of  instrument  unneoessary  . .  . .  160 
substituted  service  on  wife  of  summons  by  Begistrar 166 

Improvement*— 

included  in  estiniating  value  of  toad  to  fix  fee  t^  Assurance  Fund   . .       46 

erection  of,   on  land  before  ejectment 57 

Bsseasment  of  value  of,  in  action  to  recover  land  . .  157, 166 

Incorporeal  Hereditament- 
term  does  not  include  easements  in  gross 6 

Indemnity— 'VtF  Assukanck  Fund. 

implied  covenant  for,  on  tr.itsfer  of  mortgaged  land                ■■         ..  95 

form  of  judgment  on  declaration  for  such                ■ .                    . .  96 

to  trustee  by  rxsliii  que  Imtt  using  his  name  in  ejectment    ■  ■  111 

of  Assurance  Fund  as  against  returned  absconder          163 

of   Begistrar        170 

Infant — Sa  aUo  UigABturr,  Qvasdian,  Minob. 

rights  of,  as  to  land  under  the  Acts                      . .  - .  ■  ■         6 

right  of.  to  repudiate  trannfer  on  attaining  majoritv  -  -  . .  6, 39 

caveat  by  Registrar  on  behalf  of '  . .  20.  39, 119. 137 

issue  of  cei'tificate  of  title  does  not  affect  power  of  guikrdian  . .  .  .36,  37 

certificate  of  title  issued  to.  must  notify  age      ■  ■  . .  .  ■         . .       39 

registered  proprietor,  guardian,  etc.,  may  act  for  ..  ..         147,146 

action  against,  for  rectification  of  instrument      . .  . .  . .      Addenda 
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Informer—  »ai 

no   protecDtion  b;  common   ■  ■  . .         .  •         • .  173 

Injunction— 

against  application— 

where  notice  served  after  time  foi  lodging  MTeat  ■  ■         . .         -  -39, 32 

after  failure  (o  Uidge  application        Addenda 

refwed,  where  care&t  againit  application  allowed  to  lapse  (Ne%D 

South  Walei)  29 

by  pnrchaaer  ogainit  vendor  applying  to  bnng  land  nnder  Acta  . .       30 

oguinEt  Registrar  prevents  lapse  of  caveat  against  application  ..32,  33 

against  vendor  by  tmnrferee  under  transfer  and  charge  -  -         .  -       70 

by  lesFor,  to  restrain   breach  of  covenant  98,  Addenda 

to  restrain  nuisance  committed  by  lessee 102 

by  eqnitable  owner  against  registered  proprietor  106 

to  iirevent  sale  of  wrong  land  nnder  wnt  at  execation  . .  Addtnda 

Insolvency- 

darolution   on,  included  in  tenn  "  traosmliaion  " 7 

tninsmixiioii  under  foreign,  is  not  a  registrable  instrument     . .         .  .42, 47 

of  registered  proprietor,  rights  of  tmrtee  in G2 

of  ieaiiee,  discliimei'  of  lease  by  Irastee 77,113 

of  mortgagor  in  poxaeMioQ,  effect  of,  on  liability  to  distress  . .  68, 113 

of  registered   proprietor  n-ho  it  tnistee 106. 114 

transmissiou  by  llE-114 

form  of  request  for,  by  tmMee. .         . .         . .         . .         .  ■         . .     187 

form  of  declaration  for,  by  trustee     . .         . .         . .         . .         ■ .     187 

appointment  of  trustee  in,  to  be  registered         112-114 

of  a  trustee  doe«  not  aEFect  lands 112 

forei^  (not  English),  does  not  affect  land  in  Qneensland  113 

no  ejectment  by  trustee  against  insolvent,  bdore  trousmisaioa  113, 1G6 
caveat  by  trustee  iu   . .         . .         . .  . .  113 

of  trustee  of  insolvent  113 

order  vesting  landH   in  trustee  in    . .  .  ■         ■ .         .  •     113 

tTBcsmiasioQ   on  aunaJment   of         -  ■  . .         ■  ■         . .         -  -     114 

trustee  iu,  may  caveat  against   dealings    . .  . .  . .     130 

no  transmission  by,  daring  pendency  of  registration  abstract  . .     140 

of  donor  of  power  of  attorney  does  not  affect  Ixmd  fide  dealing  113, 141 
of  equitable  mortgagor,  priority  of  tnistee  as  against  mortogee  . .  144 
of  person  benefited,  remedy  lor  deprivation  in  case  of  . .  162, 163 

Inaoivency  Act— 

voluntary  transfer  cannot  be  roistered  subject  to  provisions  of  18, 66, 113 
Inspection— iS'ftr  also  PRosrcTioN, 

of  documents  and  instruments  by  Begistrar          .  •         •  ■         ■ .  ■  •       19 

by  stranger,  of  title  deeds  lodged  with  apphcation     ■  ■         . .  ■ .       19 

of  titJe  deeds  lodged  with  application  to  bring  land  under  Acts  . .       27 

of  title  deeda  cancelled  when  land  brought  under  Acts  .  ■         .  •  .  .36,  68 

of  register  book  by  intending  purchasers,  etc 60, 147 

of  register  book  generally 164 

Instalments- 
payment  in,  by  mortgagor  or  eocumbioncer        . .  . .       84 

Instrument— 'S'cs  alto  Attutition,  RuQiBrKAnoN,    LiMBEuisiKHKD 

iKSTBClfEHT. 

under   seal — Set  alio  Uekd,   Sbal. 

meaning    of    term  •  •  . .  . .  9,  GO 

will  indoded  in  term 9, 121 

form  of,  may  be  altered  l^  Kegistrar         15, 16 

registrable   in  order  of  its  prodnction       18 

inspecCioa  of,   by  Registrar   . .  . .  . .  19 

refusing  to   proauce,   to  Registrar 19 

caveat  is  au 33, 42, 134 

mode    of   registration   of        ..         --         -.         '■         -■         -■         ..37,38 
under  the  Acts  with  certain  exceptions  not  under  seal  38,  Addttida 

admissible  in  evidence  wheu  endorsed   by  Registrar     . .         . .         . .      40 

when    deemed    to   be   registered        . .  ■ .  . .  ■ .  ■  ■  . .       41 

registration  of,  dates  bock  to  production  ..         ..41,43 

time  of  production  of,  for  registration,  must  ba  endorsed       >  •         >  .41, 48 


rni„.db,  Google 


Okhxbal  Imdiz. 


ilB 


VAaK 

writ  of  execntioa  ia  an  42, 126 

tnuuminion  nnder  iatei^a  insolTenc;  is  uot  ao 43, 113 

entry  of  mGmorUl  of,  givei  eilect  of  deed  Vi,  43 

bnt  not  outdde  the  8tBt«  43 

wlut  kJuilB  of.  most  be  in  daplicate         43 

whether  it  creates  estoppel  bj  deed  when  registered   ..  ..43,90 

pasaes  no  intereKt  in  land,  etc.,  before  regJRtratioQ 47 

priority  grained  ov*r  conflicting,   hy  prior  registration  47 

what  docnmenta  are  "instruments     tor  porpoM  of  registi'atiou       ..       47 
implied  covenant  for  title  in  . .         . .  48, 65,  Addenda 

memorial  to  be  recorded  an  dupUcate 61 

nniformit;   of,   in  mat«rial  and  aiie  64 

Bchedole  of  Tmsta  ie  not  a  registrable 47, 103 

prudnction   of,  may  be   ditpi^nsed  with    . .         . .         . .         .  ■         127, 128 

form  of  reqneat  for  diBpensatioD  •  -     190 

form  of  dedaratirai  oa  application  for  dispetisatiun 191 

priority  of   caveat  over  other  134, 136 

endornement  of  consent  on   ■  ■         . .         ■  ■         . .         - .         . '         ■  ■     147 

attestation   of,    generallj        149-151 

proof  of  execntioa  of 148-161 

endorsement  of  not«  on,  aft«r  ezeontion,  immaterial 149 

attested  br  certain  pertons  need  not  be  proved  - .         - .         149, 160 

certificate  "of  proof  of  (Form  P) 160, 179 

certificate  of  idgnatiire  of  (Form  Q)  160, 179 

certified   oopj  of  registered  . .  .  ■         - .  ■  -     164 

certified   copy  is  jii-mid  font  proof  of  c,_. 
search  for,  and  certified  copy  of  di-poijited 
rectification  of — 

by  Begistrar,  more  than  six  years  after  istnie  166, 168 

action  for,  aguinst  infant  Addenda 

wrongfully  obtaining  or  retaining    . .  - .  167-169 

isane  of  neir,  where  inntrument  wrongfnlly  retained    . .         . .         . .     169 

cannot  be  received  unless  endorsed  as  correct  for  registration. .         170, 171 

Inaur*— 

forfeiture  of  lease  for  breach  of  covenant  to  99 

abbreviated  form  of  covenant  to 99 

Interest— £ec  alio  Estath. 

six  months',  payment  of,   by  defaolting  mortgagor  .  ■         . .  79 

due  under  mortgage,   deniand  of     ■ .  62 

power  to  sell  luM   for  overdue  . .  • .  . .  82,  83 

on  purchane  money,  where  wrong  land  traaaJi.-rnMl  156 

Interpretation— 

of  terms  6-10 

Inteetacy— 

transminsion  of  personalty   and  realty  on  116-lSl 

descent  of  realty  on 120 

where   trustees  under  will   renounce  120 

powers  of  Curator 120 

power  of  Comtor  to  seil  land  under  "■  ItUtttacy  Act  of  1877  "  . .         121, 125 
transmission  of  realty  to  Curator 117, 120 

lntru*lon~5«e  Wait  ot  Itnaxnan. 

Investment— 

of  married  wiunim — Set  HnoAKD  ANn   Wirit. 

includes  land  nnder  the  Acts 6, 116 

Issue— 5m  Tbiu  or  isauM. 

Joint  Aeeeunt— 

deposit  of  purchase  money  or  mortgage  money  on                  .  ■  61, 134, 147 
mortgage    on 92, 109 

Joint  Covenant- 
implied  covenant  not  construed  as         102 

Joint  Llablllty- 

of  mairied  woman  and  her  hntiband  149 
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Joint  Proprlstor—  paoe 

eatate   ol              . .  . .      45 

tmasfer  by  proprielor  to  hinuelf  and       109 

pftrtitioD    b;  .  -         -  -                                                  126 

Joint  Tunwutt—Se'.  also  Joi.NT  Pbopriktur. 

applicfttioD  hj,  to  bring  land  under  Acta SB 

JUdflT^ Set    O^     BCFRKHE    COUKI. 

order  of,  to  state  special  ctiae  21 

muy  ordpr  prodaction  uf  deeds  deposited  on  briogins  Lund  uud^r  Acta  62 
majr  relieve  from  effect  of  "  no  tmrviTonfaip"  in  nomiuatioD  of  tmxt«eii  108 
order  of,  for  sale,  ur  declaring  trust,  miut  be  registered  ■  •     110 

order  of,   for  trunamiisioD  of  realty  117, 120 

powers  of.  ander  6  Anne,   c  IB 123 

jnriKdiction  of,  on  etimmous  to  withdraw  caveat  . .  131'133 

jurisdiction  of,  in  respect  of  infanta  and  lunatics  .  ■         .  ■         ■  ■     148 

ina^  take  acknowlpdgmenb  of  married  woman  . .  ■  ■  ■  ■  ■  ■  148 
value  of  impnivemenCi  aiseued  by,  if  no  jnry,  in  ejectment  . .  ■  ■  168 
certiflonte  of,  as  authority  to  pay  out  of  Aasunince   Fond        ■  ■  163.16& 

warrant  of,  for  arrest  of  person  wroDgfolly  retaining  instrument  167, 168 
txumination  before,  of  person  wrongfally  retaining  instnunent  168, 169 
pTDceedinga  wheiv  impossible  to  serve  warrant  of  . .  169 

i.'osta  and  expenses  of  person  examined  before 169 

distress  to  enforce  payment  of  same 168 

Judgment— 

effent  of,  on  application  to  bring  land  mider  Act  -  -82.  25 

whether  it  binds  the  lands  of  a  debtor 123. 126 

on  register  mast  be   endorsed  on  transfer  16,  64, 125 

Judgment  Creditor- 
consent  of.  to  application  by  debtor  to  bring  land  under  Acts  ■  .22,  26 
cannot  caveat  against  dealings         130,  Addtnda 

Jud^nnant  Debtor- 
application  by,  to  bring  land  nnder  Acta  . .         .  ■  ■  .22, 26 

Judicial  Notice— 

of  seal  01'  stgnatore  of  EUgistrar,  etc 11 

Jurlsdlctlon- 

in  action  on  covenant  in  mortgage Bl,  82, 91 

of  Supreme  Court  under  6  Anne,  c,  18     . .  • .  123 

of  Court  and  judge  as  to  withdrawal  of  caveatx 132 

of  Court  or  judge  in  rsxpect  of  infants  and  lunatics      . .  . .     148 

remedy  where  person  benefited  by  deprivation  absconds  beyond      162, 163 

Jury- 
duty  of,  in  action  of  ejectmunt.   to  assess  value  of  improvements  157, 156 
Justice  of  the  Peace- 
proof  before,  of  execution  of  instruments 149-150 

inatniment  attested  by,   need  not   be  proved 149,  ISO 

mortgage  to  bank  may  be  atte«ted  by  manager  who  ii  ■  ■  .  ■     160 

~ay  adminiiiter  oath  to  appraiser 152 

■ctaration  of   licensed    surveyor    before,   as    to    map  deposited  on 

subdivision               ■ .                    ■  ■         . .         . .         ■  ■         .  ■  . .     153 

Laches — Srt  a! to  NKOLiaiHCB. 

deliiy  by  Crown  In  impeaching  giant         64 

of   caveator         152,136 

good  pica  to  action  against  Asauronce  Fund       164, 167 

of  truBtes  does  not  \m-  beneficiary  under  disability       155 

Land— 

meaoiog  of  term  . .         . .         . .         . .         . .         . .         . .         t 

Iwued,  etc.,  under  "  Oruum  Lande  Acl»"  not  subject  to  the  Acts    ..      21 

wliat,  subject  to  the  Acta 21,25 

what,  may  be  brought  under  the  Acta 22,23 

leased,   etc.,   under  " Crtnim  Lamti  AcU,"  cannot   be  brought  nnder 

the  AcU  23 
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Landlord  and  Tenant— <»'ee  Leash,  Lisssiiii,  Lisssub.  paok 

Laps*  of  Caveat— .S'ce  alio  Cavkat. 

against  application,  eSeot  of   (in   N.B.W.)  29 

wiiiver  of  . .         .  ■         . .  . .  . .       55 

caveats  which  are  not  mbjecl  to  htpse 33 

against  dealing*  136, 157 

Loase — 6'ee   aiio    iMBrBrxKHT. 

aaeignment  of,   in  breach  of  covenant 17,  IS 

under  "  Croum  Lands  AcU,"  not  subject  W  the  Acts 21 

under  "  Crown  Lands  Acts,"  cannot  be  bronght  under  tbe  AcU      . .       23 

ma;   be   in  triplicate 43 

for  a  tenn  not  exceeding  three  jeais  neud  not  be  registered  . .       49, 58, 69 

vadet  '•  Valuation  and  Sating  Ad  of  laaH" fi9,  74 

form  o(  tiMisfer  of  (Form  H)  63,  91, 177 

form  of   (Form   E) 73, 175 

mortgagee  must  couKut  to 73, 74, 66 

for  t«nu  exceeding  three  yearn  must  be  regiitervd  ■ .         ■  ■         .  ■       75 

for  term  not  exceeding  three  years  may  be  registered   ■  -         . .         ■  ■       73 
effect  of  nnregiatered   ■ .  ■  •       73 

by  mortgagee   in  poisrssion 74 

effect  of  destruction  of,  before  regiirtrution  74 

under  "Local  OovtmmaU  Acts"   (in  Victoria) 60,74 

assignment  of  76,  76, 91 ,  101 

coreiuutt   not  to   assign         76, 76, 98, 101,  Addenda 

what  coTenants  may   be  inserted  in  76 

option  to   purchase   in  76,77 

surrender  of 77 

purchase  of  land  frith  notice  of  agreement  tor 77 

disclaimer  of,  by  tnistee   of  insolvent        ■  ■  77 

W  mortgagee  in  pasxession 86 

rights  and  liabilities  of  txanferee  of  91,92 

covenants  implied  in,   agsiast  lessee  96,97 

rent  under,  suspended  vbere  buildings  accidentally  destroyed  ..69.97 

liability  of  lessor  ou  building  ■  ■         ■ .  ■  ■  .  ■       96 

osoceluitioil  of,  by  Registrar,  after  re-entry  of  lessor 99 

abbreviuted  formx  of  covenants  in  . .  99-103 

disdumer  of,  by  tmstee  of  insolvent  113 

transmission   of,  hv  death  ' 116, 117 

writ  of  execution  now  registered  against  .  ■  125 

power  of  tmstees  of  public  loudn  to  give  . .  Addtitda 

Lease,  Crov/n-^See  al*u  Lkask. 

subject,  in  Victoria,  to  "Tramfer  of  Land  Ads" 75 

Lea*«hold— £»  Lust. 

liability  of  mortgagee   in   , 
mortgagee  of.  subject  to  imptied 


Lecrat  Estate- 
does  not  pass  nnder  transfer  until  registration  . .  47,  Addtjida 
does  Dot  pass  uniler  bill  of  mortgage  or  encumbrance  . .  .  .78, 85 

Lessee- 
covenants   implied  against,   in  lease.  ..96,97 

injunction  against,   to  restrain  breach  of  covenant       98 

determination  of  estate   of,    by  re-entry    . .         . .  99 

liable  for  breach  of  covenant  notwithstanding  re-entry  99 

may  caveat  against  dealings  129 

Lessor- 
powers  of,  implied   in  lease 97,  t>8 

injanctioD  1^,  to  restrain  breach  of  ooveiiaut 98 

liability  of,    on  building   lease         98 

re-entry  by,  hj  action,  notpd  in  register  book 99 

aotiou  for  recovery  of  land  by         166, 166 

License- 
to  print  and  sell  forms  of  instruments  ■  ■         . .         .  ■       16 

to   surveyor  by   Registrar 161 

of  Eurreyor  may  be  suspended  or  cancelled 
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Llesnaed  Surveyor— Sm  aUo  StntYEYOB.  paok 

decUmtion  and  certificate  of,   to  map  or  plan 36 

appointmeat    of  --  --         "         ■'         ■•         ■■         151,162 

license  of,  may  be  impended  or  cancelled 162 

mu"t  correct  errors  at  his  own  expense  . .         ■ .         ■ .         ■  ■         •  •     158 

liability  of,  to  actiou  for  dajnaoee 158 

appeal  of,   from  Iti^giatnu'  to  Board  . .         -  -         -  -         -  •         "     152 

mnW   ctrtify  map  deposited  on  subdivision  153 

certlScatf  of,   to   plan   required  bj  Begistnr 153,154 

Licensed  Victualler- 
abbreviated  forms  of  coTenant  b;,  in  lease  101, 102 

Lien  on  Grope— 

mortgage  or  encumbrance  how  affected  b;  . .  Addenda 

Lien,  Vendor's— .9ee  Vkndox's  Likk. 
LiKht— 

right  to — Set  Eaasmxhi. 
Limitation— 

words  of,  auiiece>i«iiry  in  "  isstnuneuts "  •■  ..9.63 

words  of,  necessary  in  Schedule  of  Tmst«  or  deed  uf  appointment      ■ .  9, 103 

Limitation  of  Action— 

none,  where  plaintiff  is  registered  proprietor  . .  5,  60,  111,  155,  Addenda 
for  damages  against  penion  benefited  160, 161 

extension  of  ptriod  in  case  ol  disability       160-162 

period   of,   runs  against  perxon   dep-ived,   notwitbstiindiiig   want   of 

notice  161 

date  from  which  period  begins  to  ran 161, 165 

against  Aasurauce  Fund  ■  ■     5, 163, 165 

no  extMision  of  p^od  in  caae  of  disability 161, 165 

person  under  disnbility  not  barred  by  lapse  of  time  because  trustee 

barred  165 

LIntltatlons,  Statute  of—See  Limitation  or  Action. 
Liquidation— 

LI*  Pendens— 

wlietber  doctrine  of,  uHectJi  Luid  under  tho  Act«  . ,         . .         . .         ...    4 

Loan- 
charge  for  payment  of,   is  a  mortgage  . .         . .         7 

Local  Authority- 

notice  to,  when  land    triiiiaferrrd  -  -  - .  - .  . .  . .        56 

power  of,   to  'ea^e  land,  where  rates  unpaid 69,74 

powt^r  of,  to  dell  laud,  where  rates  unpaid  ..  ..  ■■  Addenda 
plan  of  snbdiviEion  to  be  sent  to 153 

Local    Deputy   Registrar  of    Titles— .^'««   aiso    Dkputy 
RniaTBAB  ur  Tiruw. 
meaning  of  term  . .  10 

duties   of  14,15 

application  tii  bring  land  under  Acta  oannot  be  lodged  with  ..         ..      14 

ittine  of  ccrtilicitte  of  title  to  applicant  by  14 

ciunnot  alter   fornii. 14, 16 

included   in  term  Registrar 14,16 

seal   of 16 

Local  Government  Acts- 
leases  under — Su  Lease. 

Local  Refrietry- 

meaning  of  term           10 

establishment   of           .  ,*                             ,.                    ..  14 

register  book,  how  kept  al 14 

offences  in  respect  of  transoctioiu  in        .,         ..         ..  Ifi 
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Lock*  Klnar's  Act—  vjlom 

application  of,  to  landH  under  the  AoUi S,  81 

to**— 

of  bnildingg  oo  demised  property  b;  act  of  Chid  97 

of   registration   abstract  •  •         • .  .  ■         ■  ■         140, 142 

of  deed  of  giant  or  certificate  of  title,  proTiiiiuaal  certificate  of  title 

ia  case   of 161 

Lunatic — See  atm  Cohmitibe  of  Lvmatic,  Disahilitt, 

meanins  ol  term  S 

caveat  by  Re^Htrar  on  bphuJf  of  . .  ■  ■  . .  ■  ■  . .  .  ■  20 
powers  of  committee  not  affected  by  \tav.e  of  certificate  of  title  to  .  .56,  37 
AaRurance  Fund  not  liable  for  defsiatt  of  committee  of  ■  ■         . .         . .       47 

iiGit'Ofkin   of,  cannot  caveat   aguiaxt  dealings 130 

rcgiatered   proprietor,   committee  qui;   act   tor  ..         ..  147,148 

Mandamus— 

against  Regiitrot  for  reftuiiiig  to  perform  duty IB,  34, 36 

Map— .;«r  aisi   PiAB. 

Kegiftrar  mar  require  penoii  applying  to  bring  laud  under  Acts  to 

depoiit  26 

to  be  published,  with  notice  of  applicatiou  to  bring  luid  under  Acts.  ■  30 
depofit  uf,  hy  registered  proprietor,  on  subdivision 153 

M  arr ia8:e--5ee  Btsband  and  Witb. 
Marrlad  Woman— .Sm  Hcsbahd  aks  >Vifk. 

Masculfno— 

words    include  females,    Lwporatious,   etc.  . .         . .         . .         . .         9 

Master  of  Titles— 

dnt;  of,  OS  to  correcliou  of  erron 20 

appointment  and  duties  of 21 

qualificutbns    of              21 

not  to  be  coucemeU  in  certain  coseH           . .         .  ■         . .         . .         . .  21 

can  appear  on  belislf  of  Registrar 21 

special   cose  stated   bj                                             .  •         ■  ■                    ■ .  21 

application  to  bring  loud  under  Actn  referred  to           27 

advertisement  of  application  after  report  of         •  ■         • .  .  ■  27-30 

dutv  of,  on  application  to  bring  land  under  Acta 27, 38 

applicant  diaHatitfied  with  decision   of,  may   snnimon  Uegistror       . .  34 

error  of.  doen  uot  invalidate  cniificate  of  title  . .         . .         ■  ■         . .  39 

dot;  of,  OS  to  iiauing  certificate  uf  title  to  remaiDdermuu     ■  ■         . .  44 

must  be  satitfied  before  caveat  cancelled 136 

Maxims— 

"  Etjuity   follows  Ibo   law  " 4, 6! 

Qui  pnor  eti  lemport.  potiiir  nt  Jurt 107 

Quiequid   piatUalur  lolo,  tolo  cedil  ■■         -  -         .  ■         ■  ■         . .     168 

Mayor  - 

proof   before,   of  execution   of  instruments . ,     149 

Memorandum  of  Transfer— iSVc  al«u  Vusu  U,  Foru  W, 
Transfer. 

meaning  of  term  7 

fonm<   of  7,174,175 

Memorandum  of  Transfer  and  Charge -^re  Tkans- 

FKR   AND  CBAROR. 

Memorial- 
entry  of,  in  register  book,   is  registration  of  iustromeiit       . .         . .      41 

of  inktrument,  eiitiy  of,  gives  effect  of  deed 42. 43 

to  he  recorded  on  doplieute  ccrtifietitc  of  title  or  iui.liunicnl  . .         . .       61 

endorsed  on  instrument   is  conclusive  evidence 61,62 

wliere  piuduction  of  instrument  dispensed  with 128 

Merchant    Shipping    Acts- 
compared  with   ■' tieal  I'^'/ierly  Ar.U" 3,104 
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Mesne  Profits—  paob 

iu  action  for  recovery  of  Uud  !&'< 

Miner— .*^rr  ai/o  Dis^mliti,   Qu«iu>un,  Invant. 

uppUciition  by,  to  bring  land  uuder  Acta 22 

reglKtcri'd  proprietor,  coufirmtttiou  of  inEtrumeDt  exeontvd  by  . .      39 

Misdeme&nour— .See  Osjksck^. 

Mladeecrlptlon— .See  Bocmsaiubs. 

Mistake— -d^H  also  Eebob. 

re-trnuBfer  in  catui  <tl  mutual  ..  ■'       166 

MortKB^TB — Set  al»v  Moktoaqke,  Mobtqaook. 

iDCiuiing   of  term  7 

■effect  of  combining  uoru  tbao  one,  in  the  Huinc  iaitrum«at   . .  17 

duty  of  Bt^iBtrar  as  to  r^giHtration  of   .  ■  . .  17, 18 

outitanding,  to  be  notified  us  encumbriMice  ou  certificate  of  title      .  .38, 66 
title  of  transferee  on  sale  under  a  . .         ■  ■         • .         -  -         . .         - .       66 

tronlfer  of  (Form  H) W,  91, 177 

effect  of  transfer  in  lieu  of 66,  78 

indemnity  of  transferor  of  land  subject  to  ■  ■         ■ .         .  •         . .       66 

Tranifer  and  Charge  has  effect  of 69 

but   of.  form  of   (Form   F) 77, 176 

effect  of,  UK  security 6, 49, 78, 86 

mortgage   of         78 

by  transfer  with  dead  of  defeasance  ■  ■         ■ .         . .         ■  ■       78,  79, 93 

six  months'  interest  ou  redemption  after  default 79 

evidence  as  t«  consideration  for 79 

search  of  register  unnecessary  before  making  fui'tLer  advance  uuder   79, 136 

alteration  of,  after  execution  79 

notice   of  default  before   I'egiatration,  valid         . .         . .         -  -         -  -       T9 

action  on  persooal  covenant  nefore  registration  of  79 

remedies   where  default  under         .  ■  .  ■         ■  ■         . .      80  et  ug. 

power  of  nale  under  90  tl  ttq. ,  AddtTtda 

consolidation  of  6, 81,  Addenda 

under  "  Svffttr   Worht  Gunrantee  Act  of  1893 " 81 

nader  "  MamiiHal  Proof  Fencing  Ad  of  1896"  81 

devisee  of  landK  subject  to,  takes  cunt  mure  .  ■         ■  ■  6,  81 

service  of  demand  for  payment  under       ■ .         . .         . .         . .     80,  83, 184 

jurisdiction  in  action  on  covenant  iu       . .         -  -         ■  -         .  -       81, 8i,  91 

place   of  payment  of  debt   olider 81, 62, 91 

sale  under,  must  comply  with  formalities  62.83 

Sayment  of  principal  on  default  under       83, 185 

eclamtion  of  default  under 84, 185 

payment  by  instalments  uf  moneys   due  uuder   ■ .         ■ .         . .  84 

eower  to  vary  time  for  enforcing  payment,  etc.,  under  -  ■  84 

ill  of,  is  not  an  "  undertaking  for  the  payment  uf  money  "   .  ■         . .       85 

demand  of  posseFBioii  of  laud  35, 86, 185 

tenancy  of   mortgagor  86 

bill  of.  containing  attornment  clause  must  be  registered  as  bill  of  sale  88, 184 
discharge  of — 

provisions  ax  to     ■  -         -  ■         . .         -  -         , .         .  -         ■ .  89 

may  be  as  to  pitrt  of  land  only  , .         ■  ■         .  ■  ■  ■         . .       90 

where  mortgagee  absent  from  the  Colony    ■  ■  .  ■  90, 171 

where  mortgagee  has  died  or  Ceased  to  exist  ■  ■  91,  111 

rights  and  liiihilities  of  transferee  of         ..         ■■         ..      91,  dZ.  Addenda 

on  joint  account  92 

to  Building  or  Friendly  fWiety 92,93 

implied   covetiiint   by   transferee   to  indemnify   against..         ..         ..      95 

covenant  to  pay  mortgage  debt  does  not  run  with  the  land  .  ■         . ,  6,  95 
covenantx  implied   against,   mortgagor        . .         . .         , .  . .       96 

by  married  woman  with  consent  of  husband 96 

abbreviated  forms  of   covenants  in  99-102 

specific  performance  of  agreement   to   give         .  ■         . .         .  ■         ■  ■     106 
bv   married   woman,   whether  covenant  in.   valid,  though  uiiacknuw- 

"     le^ed  116 

transmission  of,   by   death  .  -  ■  ■         . .         116. 117 

caveat  does  not  prevent  tnrlher  advances  under 79, 135 

execution,   transfer,  and    discharge    of,   under   registration    abstract. 

how    authenticated  140. 142 

whether  validity  of,  affected  by  notice  of  prior  interest  143,  Addenda 

some  usual  covenants  in  bill  o'f 183 

how  affected  by  lien  uu  crops  ■ .  . .         ^.,    Addenda 
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Mortar<tar«i  EqultabI*—  FASE 

legality   nnd  efieot  o(  93,  M 

by   deposit  of  nomination  of  tmiitpea        94, 103 

effect    of,    bv  nnrefciatered   traniiferet'        . .         . .         . .         . .         . .      M 

priority  of,   an  againrt  traniifer  from  Sheriff 108.184.126 

not   invalidated  ^  Principal   Act 5.144 

priority  of  tru»t«e  of  io»oIvent  mortgagor  over 144 

form  nf  cftTeat  in  aid  of IM, 

Mortc*VSi  Second— 

ia  an   ineffective  srenrity        83,84 

form  of  caveat  1^  second  mortgagee         130 

oaveat  by  wcoad  mortgagee  muirt  not  prevent  tmnsmiiwion  of  land 

Addenda 

M«rt8:afree~5iv  <^v,  MoRraAGE. 

meaning   of    term  7 

consent  of,  to  application  by  mortgagor  to  bring  Uiud  under  Acts  ,.22,25 

application  by.   to  bring  land  under  Acts  SS.  25 

rights  of,  not  extended  by  iMid  being  broiuht  under  Act       . .         . .      39 

deposit   of  grant  or  certificate   of  title   with       49 

custody  of  certificate  of  title  by 65 

transfer   of  land  to      . .         ..  ' 66,92 

must  consent  to  lemie  1^  mortgagor  73, 74,  86 

custody  of  title  deed  by  79 

rigllt  of,   to  enter  into  poRsefuion 81,B3,  86,  86 

right  of,  to   distrain 81,  85.  86.  87, 88 

action  for  recovery  of  land  by         81, 86, 86. 165, 156 

action  of   foreclosure  by         81,86,86,87 

power  of,  to  sue   on  covenant* 81 

power   of,    to  consolidate 5, 81 

action  against,  for  damages  for  improiier  sale     ..         ..         ..         ,.BS,  83 

pnrchase  of  land  by,  on  sale  nnder  powei'  of  rale         83 

may  retain  principal  moneys  on  «ale  for  default  in  paying  intereKt  . .       83 

regirtration  of  transfer  on  «ale  by ' M 

b<^ng  in  on  sale  nnder  fi.  fa.  is  subject  to  second  mortgage  , .  84 

in   possession — 

liabilities   and    disabilities    of   . .  86 

liability  of  necond,   to  firxt  mortgagee  86 

power   of.   to   leaw  . .  74.  86 

of  leasdiold  land 88,89 

writ  for  recovery  of  land  by,  may  be  specially  endon^  86 

duty  of,  to  discharge  mortg^e 90 

Treasurer  can  receive  money)!  for  abaent 90 

discharge  of  mortgage  on  death  of  ,  ■         . .         . .         . .  . .       91 

porchase  of   land   l^ 92 

prodnction  of  title  by,  for   registration  of  transfer       ..         ..         ,.      95 

power  of,   to  enter  upon  mortgaged  premUea 96 

of  leaaehold,  subject  b>  implied  covenant  to  pay  rent     ..         .  ■         - .       97 
vesting  order  in  favour  of,  on  death  of  mortgagor  . .  . .     Ill 

transmission  of  interest  of  deceased  . .         . .         . .         . .         116-119 

may  malie  fttriiber  advances  without  searching  for  caveats       . .  79, 135 

whether  affected   by   notice  143.  Addrnda 

money  received  for  ab"ent.  how   paid       90, 171 

action  by.  against  person  in  possession  oilier  than  the  mortgagor      86, 166 

MortS*Kee,   Bona>flde— 5rr  Bona-pidr  pTntrBARm, 

for  value,   no  action   of  ejectment  against  , ,         . .         . .         166. 166 

MortK8Wae>  Equitable- 
caveats  by,  do  not   lapse       ..         ■■         ..         ..         ..         ..         ..33.94 

rights    of  93,94 

caveat  by,  permits  dealings   . .  ,  ■  94 

may  caveat  against  dealings 129 

caveat  lodged  with  written  consent  of,  di>es  not  lapse  . .         . .         136, 137 
form   of   caveat  by 191 

M  ortKavor^ 

meaning   of   term  7 

Registisr  may  reqnii'e  proof  of  continuing  default  by   , .  .,17,64 

application  bj,  to  brin^  land  undur  Acts  22, 25 

caveat  by,  agaioirt  dealings -■'     .   -79,fX89 
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loose  by,  cosBeot  of  mortgagee  to 73, 74, 86 

tifter  transfer  of  mortgage,  con  pa?  mortg»gee  until  notice  . .  Addenda 
in   poeseraion — 

can  eae  without   con^^ent  of  mortgagee                               . .  ■ .       86 

whether  liable   to   dietrera         87,  88, 115 

effect  of  insolvency  of,  on  liabilit;  to  distram      . .         . .  68, 113 

Mother- 
consent  of.  to  application  br  minor  to  bring  land  wider  Acts  . .      22 

NoffllKOnce— ^ee  al>io  Lachkb. 

failure  to  lodge  caveat  against  applioatioii         29, 167, 160 

effect  of,  on  title  of  ri'giiitereil  proprietor  . .         . .  . .       61 

of   UcenKed    torveyor 152 

damages  against  anrveyor  for  161 

good  plea  l-o  action  against  Axsniance  Fund                  ■  ■  164 
contribntoTy,    good   defence    to    action   against    Registrar  for    mis- 
feasance etc.          166,167 

N eww* papa r— fee  aim  Advkhtisrmbnt,  OiirarTK. 

advertisement  in,  of  application  to  bring  laud  under  Acts  . .  .  .27. 28 
notice  in,  by  Registrar,  dispensing  with  production  of  instrument  . .  126 
advertisement  in,  prior  to  issue  of  provisional  certificate  of  title       , .     161 

"No   Survivorship  "~ 

effect  of  wwd*,  in  nomination  of  trostees  104,  lOB,  109 

words  written  on  certificate  of  title  109 

contrasted  with  "joint  account" 109 

Nominal    Defendant— iSf«   AsstrRAKrit    Fdns,    Rkoihtrar    nr 
Tttlkb. 

Nomination  of  Trustee*— fee  rUno  'CammKr.. 

cannot  be  in  Form  T  {Trausfa-  and  Charge)       69, 103 

equitable  mortgage  by    deposit   of  94, 103 

form  of  (Form  1)        102, 103, 177 

Schedule  of  Trasta  attached  to,  ii  not  registrable        103 

stamp  dn^   on  ttantder  in  form  of  lOS 

effect  of  words  "no  survivorship"  in  ..104,108,109 
effect  <rf  unregistered 115 

Nominee- 
land  brought  under  Act  in  name  of  16. 24.  35. 27. 147 

issue  of  cwtiflcate  of  title  to.  on  application  to  bring  land  under  Act  30 
issue  of  certificate  of  title  in  name  of  deceased  ■  ■         .  ■         . .         . .       37 

Nonsuit- 

in   action  against    Asrarance  Fund            167 

Northern  District- 
meaning  of   term                                                           ■  ■  10 

above  definition  modified  182 

Registry   for       . ,         ■  ■         ■ .  .  ■         ■ .         . .         ■ .         . .         . .  13 

seal   of  Registry  for     . .         . .                    . .         . .         . .         . .         .  -  15 

Notary  Public- 
proof  before,   of  execution  of   instruments  149-161 

instmment  attested  by,  need  not  be  proved 149. 150 

NotICO— 

of  alteration   of  forms  by  Registrar  15 

of  application  to  bring  land  under  Act — 

sent   to    i>ersons  interested        ■■  ..         ..  ..24,27 

to   be    publinhed 27-30 

areonal    service  of          . .         . .         ■ .         . .         . .         . .         ■  -       29 
rs  action  for   deprrvntion 29, 157, 160 

when  served  after  time  fiied  for  caveat,  injunction  granted       . .      29 
of  action  by  caveator  against  application  to  be  served  on  Registrar  -  -32.  33 
of  agreement   for   lease,  purchase   of  land  with    ■ .  . .  . .  . .        77 

registration   gives    priority   to   mortgage    or   encumbrance    notiwith. 

standing  .  ■      78 

by  mortgagee  on  default         • .  >  •  BO,  186 
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b;  mortgofree  of  intention  to  wll 82 

t^  trunsfprc^  of  mortgage,  to  mortgi^^r  . .         . .         . .  Addftida 

by  leMor  to  lem^e  to  effect  repaim  97,  ^ 

of  truBtii,  how  far  it  nffecti  pnrchaiier  from  trustee  . ,  104, 105. 108, 146 
of  onrefristered  intereit.  how  far  it  affects  purchoKer  .  ■         .  .105. 107. 108 

when  it   nmonnt*  to  (read 108,145,146 

of  execution,  doee  not  affect  pnrchawr  or  mortgagee  ■ .  . ,  . .  123 
by  Reftiiitrar,  dispenn'rig  with  prodaolion  of  insf  rament  . .  . .  128 
of  intention  to  regifter  dealing,  service  of.  on  caveator  . .         129, 133 

of  prior  adverse  intsrert,  effect  of . .         . .     135 

t«  caveator,  before  cancellation  of  caveiit  . .  .  ■         . .         ■  ■     136 

of  lodging  of  caveat,  bow  serrpd   . .  136 

to  Registrar,  of  proceedini^  bv  caveator  against  dealings  -  -  . .  137 
doe*  not  Etffect  priority  of  dealings  under  registration  abttract  141,143 
of  insolvency  of  donor,  whether  it  affects   dealings   under   power  of 

attorney  141.143 

tmnsferee  nut  affected  by  octnal  or  constmctive  143-147 

queerr.  if  transfer   volnntarv  143. 14^ 

except  in  case  of  fnrad   . .  ' 143-147 

mortgagee  not  affected  bv  actaitl  or  constmctive  ..  143,  Addvnda 

what,   amountu   to   fraud 144,145,146 

doctrine  of,  not  abolished   by  the   Acts   . .         146. 147 

in  register  book,  of  tsme  of  provisional  certificate  of  titt"  . .  . .  161 
of  action  against  Registrar  for  misfeasance,  etc..  how  feri'ed  , .  165, 167 
of  restrictiTf  eovenant  binds  purchaser  . .      Addmda 

Nul»anc«— 

injnoetion  to  reatmin,  committed  by  lessee         102 

Oath — Sf  aim  DacLjtBATioK, 

of  Registrar   and  Deputy   Regrstrani  ■ .         ■  ■  .  •       It 

power  of  Registrar   to  ai]minist«r 12, 168 

of  appraiter  IK 

Object- 
main,   of  Principal  Act  . .      1-3 

Obliteration— 

of  power  of  attorney  or  registration  nbrttact 142 

Occupant- 
description   of,   in  application   to   bring  land   under  Act        . .         .  .25. 26 

"Occupier  or  Tenant"— 

whether  this  phrase  includes  the  mortgagor  in  posjeiwion       ■  ■         -  -87. 88 

Offences— 

under  Principal  Act,  to  be  offences  in  respect  of  transactions  in  Local 

Registries                                                                                              ■  ■  16 

conntelfeiting  or  altering  form  issued  by  Registrar  16 

printing,  selUng,  or  using  form  ot  instrument  without  sanction       . .  16 

rofosing  to  produce  instrument  or  give  evidence  to  ReBlstrar  . .  19 
making  false  declaration  in  application  to  bring  land  under  Act  24, 171. 172 

holder  of  revoked  power  of  attorney  refusing  to  surrender  it  . .  143 
giving   false  or  negligent  certificate   of  correctness       . .         . .         170, 171 

repeat  ot  provision   dealing   with  felony  and  perjury   . ,         . .  172 

false  statement  in  application  not  fraud,  unlesa  guilty  intent           ..  172 

forgeiy 1^ 

fraudtUently    obtaining   certiBcate  of  title            172 

false  pretence  that  Innd  still  under  "old  system"         172 

prosecuted  in  name  of  Attorney-General  or  Registrar 173 

Offensive  Trades— 

alibreviated  form  of  covenant  not  to  carry  on 100, 102 

Officers— 

for  administration   of  the   Acts 10-15 

Official  assignee— 

abolition  of  office  of  .. 114 
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"  Old  Syst«m  "— 

diiadvantage   of  

effect  of  repealing  secUoi 
kw  EM  to  land  nMer,  ad 
falne  pTPt«nce  that  laod  still  under 

Option  to  Purchaso— $m  Lbask. 

leasee  with,  DUiy  oavent  agBiniit  deflliogn   . 


P«ramount  Title— .■!«  RraiTTKiiro  pKnrairmii. 

Parcels— 

difflmlty  of  idenf ifpiis,  nnder  the  Act* 3 

whether  certificate  of  title  ooncloaiTe  ax  to  flO,  63 

nibdivixion  of  land  into,  with  Pi  parate  certiflcateti  nf  title  127 

Park- 
plan  of  rabdivirion  nhowing,  doen  not  amnnnt  to  >1edicatJon  . .  153 

Partition— 

by  joint  tenant*,  etc.   . .  • .         . .         .  ■  . .     186 
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Payment- 
place  of.  of  mortgage  debt 81. 82, 91 

of  mone;*  due  under  mortgage  or  encumbrance  by  inKlalnient«<  . .       84 

of  SncceMion  Dnty   befwe  tmnioniiwion   ■  ■                    . .  118 

Payment  Into  Court— 

of  value  of  improvementii  by  snccemifnl  plaintiff  in  ejectment  . .         167. 168 
Ponaity— iSw  Omscie. 


"Person  Benefited  "—•S'pe  DKFBi»Anns. 

Person  of  Unsound  Mind— .9r«  Lunatic. 
meaning   of  term 

Personalty — See  aim  Encvhbrahcr,   Lkabk,   Houtoaoie. 

tnuinniMion  of,    by  death 
Plan— ^<fee  0^0   Haf,  Subditision 

deposited,  ii  evidence  of  right  of  ' 


entry  of  mortgagee  into         81, 86 

iaane  of  writ  ot,  in  action  for  recovecr  of  land 157 

in  action  of  ejectment,  registration  of  defendant  lu  proprietor  eqni- 

valent  to 169 


Powers— 

what,   may  be  introdnced  into  leane 

implied,   in   lemor 

implied  in  initmmenta,  may  be  expressly  negatived  a 

of  or  against  married  woman,  extend  to  htuband 


..,z.d.vCoot^lc 


Oknkkal  Iimex.  295 

Power  of  Attorney—  paor 

caveat  againit  application  on  the  ground  of  iuefFectual  exercise  of  .  .31, 34 
given   by  registerpd   proprietor   i«   nol   an  instniment   under  seal   .. 

:58,12a.  173.  Addetuia 

transfer  under,  in  eicew  of  power,  valid  when  regintered  53,  72, 139 

insolvency  of   donor   of         113 

to  Bell,  enablcB  donee  to  bring  land  under  Act 136,127,139 

■eparate  register  of  powen  of  attomev 138, 139 

given  by  registered  proprietor  [Form' L)   ..         ..         138.139.141-143,178 
original  or  ftttented  copy  thereof  to  be  depo«i(«d  138, 139 

revocation    thereof        138,159,143 

preanniption   againt  revocation  thereof 138,139 


aiitration  of,   in  lifetime  of  donor 
;   onder,    and   miiappropriatioo  of  proceeds   ■  ■  139 

general  rules  applicable  to 141-143 


dCAtb  or  iuBolrenOT  of  donor  does  not  affect  dealing  under 

bolder   of  rerokea,    refaiuig   to    imrrender  i>m 

form  of  rcTocalion  «t  (Form  N) 143, 179 

Powfor  of  SalO— Am  alto  MonrGAaii,  Bates. 

power  of  trustee  witbont  ezprrai,  to  bring  land  under  Actji  22, 24.  Addtnda 
application  to  bring  land  under  Actx  by  mortgagee  exercising  .  .23. 25 
under  bill  of  mortgage  or  encumbrance  '  ..  80.81.82,83.  Addmda 
enable*  attomey  to  foing  land  nnder  Acti         186,127,139 

"Prescription  Act  ".. 

application  of,   to  New  Zealand 73 

Principal  Act— 

meaaiog  of   term  6, 10 

commencement    of 31, 22, 173 

Printing— 5e<  aito  Oftkhcm. 

forms,  lionise  for,  may  be  inned  by  Regiiitrar 16 

Priority— 

of  exiBting  enonmhrancea  preaeired  on  irane  of  certificate  of  title  .  .36, 39 
over   conflicting   instniment   secured    by    earlier   production    for    re- 

giitmtiou  41,42 

of  conflicting  initrumeuls  how  drtennined  -  -         -  -       47 

obtained  by  prior  registration  of  mortgage  or  encumbrance,  notwith- 
standing   notice  7B 

application  of  equitable  doctrinee  as  to 107 

gained  by   purchaser  lodging   caveat  107 

OS  between  unregistered  interest  and  transfer  from  f^heriff  108 

as  between  transfer  from  insolvent  and  tranjmlission  to  his  trustee  ■  ■  113 
aa  between  unregistered  transfer  and  devise  ..  48.131,123 

of  purchaser  at  sale  under  writ 18, 123-126 

of  equitable  intere-sts  over  transfer  from  Sheriff  134, 125 

of  purchasers  under  two  different  writs 125 

transfer  from   Sheriff  or  Registrar  of  District  Court   has.  for  three 

monttu   after  lodgment  of   writ  126 

of  caveat  over  instrument   previously   lodged  134, 135 

of  dealings  under   r^stration   abstract 141 

as  between  trustee  of  insolvent  mortgagor  and  equitable  mortgagee . .  144 
of  transferee  on  sale  of  land  for  non-payment  of  rates    . .  Addmda 

Probate- 
production  of.  for  transmission  of  personalty  116-119 
production  (^,  for  trauimission  of  realty 118, 119 

Probato  Duty- 
New  South  Wale*  registered  mortgage  is  not  a  dud  in  Victoria  for 


Proceed*— 

of  sale  by  mortgagee  or  eneumbraneee.  dispoaal  of  ■  ■  81-83 

Production — St*  alio  Inspkctioh,   P&oBtiB, 

of  documents  may  be  ordered  by  Registrar  . .  19 

for  rc^stration.  time  of,   endorsed   on  instrument       49 

'  '     '  '    '  >  record  memorial ..61,68 
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of  order  for  »aJe  or  vMting  order 110,  111 

of  instntmmt  may  be  disp«n)ied  irith       1^*  1^ 

lonn   of  request   for  dispetisation 190 

form  of  declaniti<Hi  on  application  for  dJHpensation 191 

Proof— 5«e  EriDEftTE. 

of  Biecntion  nf  InitnimentB  . .  ' 149-161 

bf  iostnuaeiit,  certiflc&te  of  (Form  P)  ..  160.179 

Ppoprlotor— ^ce   RBOiarEKSD  Pbotbtbtob. 

meaning  of  tertn  -  -  . .     6. 7 

Prosocutlons— 

in  ntune  of  Attomey-QeneTsl  or  Ragistrar  173 

Provlalonal  Cortlflcate  of  Title— 

iBBue  of,  in  ewe  of  lom,  etc.          161 

where  deed  of  grwit  or  certificnto  of  title  wrongfully  retained          . .  169 

form   of   Teanert  for                191 

fonn  of  declaration  on  application  for 191 

Public  Road— 5m  Road. 

Publican— '^M  Li<nnran>  TitrrcrALint. 

Pur  Autro  Via— 

power  to  require  production  of  peiwm  for  who«e  life  astate  granted      123 

Purchaso  Money— .9ec  Tekoos's  Lnor. 

deposit  of,  on  joint  account  61. 13*.  147 

application  of,  on  sale  hv  mortgagee  or  encnmbrancpc  . .  81-83 

retmned  after  tranrfer  of  wrong  land 166 

Purchase,  Option  to— <?m  Oftion  to  Pdbchase. 

Purchaser — Set    BONA-TIDB   PraCEAHItB,    VKKDOn    AND   PVBCHASZB. 

briDging  land  under  Act  moBt  pay  sttinip  doty  on  conveyance   16. 24, 26, 27 
from  mortgagee,  land  brought  ander  Acta  ia  name  of  . .  ..22.26 

how  far  aflectfd  by  notice  of  nnregiitered  interest 105 

for  Talae,   preTails  over  noregistered  int^reiit  106 

fraud   againit   mbsequeat 147 

Purview- 
general,  of  Arts  1-3 

Questions— 

of  law.  Hated  for  opinion  of  Ckrart  18. 21 

to  be  put  to  person  proving  inRtroment 150. 151 

Hates- 

Icasp  of  land  for  non-payment  of   .  ■                               .  ■  74 

wile  of  land  for  non-parent  of Addenda 


liability  of  mortgagee  m  ponession  for  . 
covenant  to  pay,  implied  against  leasee  . . 
liability  of  vendor  for,  after  mbdivioion   and   sale 


Realty— >^«<  also  Frbbeou>. 

transminrion   of.   by  death 117-12,1 

descent    of,  on  intestacy  . .     ' 120 

does  not  vest   in   executor 120 

Receipt— 

of  mortgagee  or  encnmbrancec  dischargen   purchaser 60 

of  Treasnrer.  on  behalf  of  absent  mortgagee 90. 91 

of  tnu'tee  discharges  purchaser  or  mortgagee  104 

Record—  ' 

setting  aside  matters  of,  by  scire  faeia»   ,.  65 

Recovery  of  Land — Sff  al»o  Df^ privation.  Liwtation  of  Action. 
no  action  for,  where  plaintiff  improperly  failed  to  lodge  caveat  against 

application  29. 167 

certificate  of  title  conclusive  evidence   in   action  fori   by  registered 

proprietor  40, 60 
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TJtam 

by   mortgagee  or   encnmbnncee  81. 8S,  165 

by  iDortfiag6€  or  encambruicee  ofjaintrt  Btrangtf*  in  posseaaiou  86. 156 

DUne  of  tnutee  used  in  action   for  ..         110,111 

action  for,  against  resiatered   proprietor 1&6-169 

deed  of  grsut  or  oertiflcate  of  title  absolnte  bar  to  such  action  except 

in  certftin  cates 155, 166 

action  of  ejectment  now  called  action  tor  156 

what  actions  can  be  joined  with  action  for,  without  leaxe  166 

aeveral  parcels  may  be  included   in  one  action  for       166 

Id  cfue  of  fraud  or  wrong  descriptiou  of  boundaries     . .  155, 166 

Begiatrar  should  be  made  party  to  action   for 157 

in  action  for,  against  r^steied  proprietor,  he  should  reJy  on  hie  title    157 
valuation  of  improvements,  in  action  for  • .  . .         . ,         157. 166 

in  action  for,  defendiuit  registered  proprietor  deemed  in  possession   . .     169 
no  action  for.  against  purchaser  or  mortgagee  bond  fide  for  vnlue    160-162 

Rectification  — 

of  inttrntnent  by  Registrar — 

proceedings  for 20, 168  e(  leo. 

more  than  six  years  after  issue  165.  loB 

of  instfnment,  action  against  infant  for Addenda 

Redemption— 

iriety  of  term        78 

,  t  id,  on   re-opening  of  foreclosure 87 

"  eloggittg "  the  . .         90 

costs  of  action  tac,  when  payable  by  mortgagee 90 

Re-entry- 
implied  powers  of,  by  leaKv  97,98 

most  be   peaceable         98 

by  lessor,  t^  action,  noted  in  regist^  book  99 

Resleter— 

separate,  of  powers  of  attorney  138, 139 

Rearieter  Book— 

peraone  transacting  on  faith  of,   acquire  a  good  title   . .  2, 51, 52, 145 

registration  abstract  rabstitated  tor,  ontmde  the  State. .         . .      8, 139-142 

how  kept  at  Tiocal  R^pstry 19 

duplicate  of  portions  of,  transferred  to  Rockhampton  and  Townsville      IH 

correction   of  errors  in  20 

contents   of  . .         . .         . .         . .  . .         . ,         . . 37, 38 

condnaiTe  eridenM  of  38,40,61,62,68 

inspection  of,  I^  intending  pnichasera,  etc.  60 

conformity  of  certificate  of  title  with       39, 40, 64, 66 

no   entry  of  trusts  in  103,104,105 

no  entries  in,  while  caveftt  in  force  133-135 

entry  in,  of  notice  of  issuing  provisional  ~certifical«  of  title  . .         .  -     151 

inipeetion  of 154 

ctmcellatian.  etc.,  of  entry  in,  after  action  of  ejectment  ■  ■         . .     169 

damages   for  deprivation  against   person  benefited   bv   wrong  entry, 

etc.,   in         '..  169,160 

Registered  Proprietor— £»  al^  Propbirtoii. 

pnrchaser  dealing  with,  gets  good  title 2.61,68.146 

otatnte  of  Limitations  does  not  nin  against  5. 60,  111,  155.  ^drfi-Tufo 

caveat  lodged  irith  written  conmnt  of,  does  not  lapse  . .         . .  33, 136. 137 

evidence  of  title  of 40 

meaning    of  term  41 

ertatc   of,   paramount 99tlttq. 

when  liable  to  ejectment  60,  60. 166«f  tea. 

subject  to  equitable  interests  60,69 

rignts  .of  trustee  of  insolvent         ,v fS 

of  easement  granted  in  excess  of  authority  S3. 139 

title   of  prior,  prevails  66, 124 

whether  his  estate  is  sabject  to  an  easement  not  notified      .  ■  57, 156 

trustee  who  ie,  can  deal  with  land  104. 106 

enforcement  of   equities  against       . .         . .         . .         . .         . .         106-108 

enforcement  of  speciSo  performance  against      106-108 

injunction  against  , • 106 
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mK]'  traiufer  to  hinuelf  and  othen  jointly  or  to  wife  or  bnsband      . .     109 

mee  of  auae  of,   by  beneficiary         110,  111 

vegting  order  Hgunst,  who  is  conatmctire  tnwt*-?         112 

of  |>er«oiiatty,  executor  or  adniini«trator  deemed  lOS 

Registrar  mmt  register  tr&iufer  W,  after  trsuHmissioD  119 

death  of  person  entitled  to  be       ' 122 

priority  of  pnTchaoer  from,  m  agaiiiBt  purchaser  from  Sheriff  1S3-126 
title  of,  whether  nipeneded  by  title  rabfeqaentl;  regi*tere<l  . .  124 

may  obtain  single  certificate  of  title  on  Burrendering  seTeral  title"  or 

vice    ver»a    . ,  187 

action  by,    for   specific    performance  128 

oaTeat  nolifled  to,   by  Regiitrar 131 

OftT-eat  rnoRt  rtate  name  and  addw»n  of 136 

power  of  attorney  giTeo  by   (Form  L)  138.139,  Wl-143, 178 

imbstitnte  (or  infant  or  Innatic 147, 148 

radividing  land  must  deposit  map   . .  153 

R^'giittrar  may   require,  to   deposit  plan 153 

may  refuse  registration  of  transfer,  etc.,  on  non-compliance  ,.  ..  153 
no  recoTery  of  land  from,  except  in  cerrain  caaex  . .  50. 60. 166-159 
TBJDe  of  improrementi  made  by,   when  to  be   aMensed  in  action  for 

recovery  of  land 167, 158 

frandulent,  obtaini  no  compeoaatinn  for  improTements. .  . .  167, 158 
Registrar  nuiy  require,  to  deliver  up  ccrtiflcat*  of  tdtle  . .  . .  167-169 
registration  of  defendant  aa,   eqnivalent  to  posselsion 169 

RsKl*tr*r-Gonoral— '?;e  Reoimus  of  Titlbs. 

dntie*  of,   transferred   to  Registrar  of  Tides   by  Act   of  1884       7.  U-13 
Ravlstrar  of  District  Court— Stt  Wwr  of  Exrcution. 
Roslatrar  of  Title*— 5ee  <dto  A*»urahci!  Fonu,  BsiNamo  Lamd 

meaning  of   term  10 

Act  administered  by  department  of  10,12 

appointment    of  IS 

dntiei  of  Regletrar-Gieiiera]  tranrferred  to         12 

dnties  of  fgenerally)  . .  . .  12 

seal  of  office   of    '        11,12 

judicial  notice  of  neal  or  nignatnre  of  . .  ■ .  . .  ■  ■  .  .11, 18 
admioisten  law  a«  to  lands  under  "  old  system "  . .  13 
should  be  sued  in  bis  official  name  , .  13 

power  of,  to  alter  forms  of  instroments  . .  2, 15, 16 
forms  issued  by,  talto  place  of  forms  in  Schedule  9 

application  to  bring  land  under  Acts  mniit  be  mode  to,  at  Brisbane. .  14 
term  includes  Land  Deputy  Registrar  ..  ..14,16 
special  powers  and   duties  of  lEi-30 

to    protect  revenue  16,17,34,25,27,118 

as   costodian   of  Assarance  Fund         . .         . .  16, 28, 39. 30, 32, 35, 133 

to  hear  eridence  in  support  of  application 17,88 

jndicial   diso^on   of  17 

ministerial  dntiea  of 17-18 

may  require  proof  of  continuing  default  by  mortgagor  17 

discretion  of,  as  to  cancellios  certificate  of  tJtle  issued  in  error  . .  17 
duty   of — 

to  register  transfer  to  foreign  company       18 

OS  to  registering  transfers  in  breach  of  covenant  . .  .  .17, 18 

a.1  to  registering  an  ultra  inret  mortgage  . .      18 

cannot  register  voluntary  transfer  subject  to  Insolvency  Act   18,  68, 66. 113 

refussl  of,  to  register  dealing  for  breach  of  tront    . .   18,  90. 106.  Addenda 

cannot  enforce  payment  of  debta  of  testator  by  refusing  to  raster 

transfer  - .       18 

appeal  from  deoision  of  18, 21, 34. 35 

should  not  ask  opinion  of  Court  on  matter  of  administration  ■ .         .  .18, 21 

mandtmuu  against 16.  34, 35 

power  of — 

to  inspect  documents  and  instruments  19 

to  summon   and  examine  witnesses 19 

to  odminiKter   oatbs,   etc.  19 

to  correct  error* SO 

to  lodge  caveat  gainst  dealings  on  behalf  of  Crown  andpersons 

under    disabUity         ..  20,39,119,130 
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caveat  lodged  bj,  doe(  not  kpae 20, 33, 137 

special  case  RtaUd  bj HI 

ma;  require  persoa  applying  to  bring  liuid  under  Act  to  deposit  map 

or   plui        26,153 

no  order  sgoiual,  when  not  part;  to  the  action 26, 167 

to  publish  application  to  bring  load  under  Act  ■  ■         .  •      27 

to  refer  application  to  Master  of  TiQes 27 

as  to  serving  notice  of  applications  . ,         . .         . .  . .         29 

cannot  on  behalf  of  Orown  lodge  caveat  against  application  . .         • .       30 
dut;  of,  on  receipt  of  caveat  against  application  ..         •.         ..31,32 

notice  of  action  given  bj  caveator  t«.  prevents  lapse  of  caveat  against 

application  32, 53 

service  of  notice  of  action  by  caveator  on  . .         ■ .         .  ■         ■  ■         . .      33 

must  not  notice  certain  caveats  against  application 34 

applicant  may  summon,  refusing  to  bring  land  under  Acts     . .         . .      34 

costs  of  snnunous  34, 36 

discretion  of,  as  to  isguiug  certificate  of  title      ■ .         . .  35,  Addenda 

need  not  issae  certificate  of  title  until  stamp  duty  on  conveyuuce  paid       36 

to  receive  relevant  evidence  on  application  ■ .  ■ .       36 

to  keep  renter  book 37, 38 

I'rror  of,  does  not  invalidate  certificate  ot  title  . .  ■ .       39 

failure  of,  to  note  disabilities  on  certificate  of  title  is  misfeasancu       .  ■      40 
duty   of — 

as  to  registration  of  conflicting  instmments..  ..         ..41,48 

as  to  issniog  certificate  of  title  to  remainderman 44 

prodnction  by.  of  deeds,   etc.,  depoett«d  ou  bringing  land  under   the 

Act*  62 

must  be  xatiified  as  to  compliance  with  formalities  on  sale  by  mort- 
gagee . .         . .         ■  ■         . .         . .      *  . .         . .         . .         . .       84 

duty  of— 

to  register  transfer  on  sale  by  mortgagee     ■  •         ■  ■         ■  ■         ■  ■       84 

to  register  discharge  of  mortgage  is  minieterial  90, 106 

to  note  re-entiy  by  lessor  after  action  .  ■         . .       99 

separate  deed  of  triu<ts  may  be  deposited  with  .  ■  .  ■  ■ .      103 

duty  of,  as  to  preventing  breaches  of  tra.st  . .         , .         . .     106 

must  register  order  of  Conrt  for  sole,  or  declaring  trust  . .         . .     UO 

duty  of — 

to  register  vesting  order  .  ■         ■ .  ■ .         110,  111 

to  register  appoiiktmeot  of  Trustee  in  Insolvency  . .  112-114 

on  annulment  uf  insolveacy     ■  ■         ■  ■         . .         .  ■         . .         . .       114 

as  to  trsnimissioa  by  muriagi' 114-116 

as   to  tron^misxion  by  denth 116-123 

application  to,  for  trannnission  of  realty IIB,  130 

after  transmlBsion  must  register  transfer  by  registered  proprietor  ■  ■     119 
dnty  of,  us  to  tiausuiisHion  of  realty. on  intestacy       ..         ..  lSO-123 

refusal  cf ,  to  receive  late  caveat  ia  not  mjsfeasance 121 

must   bi^  satisfied   as  to  compliance   with   formalities,   ou   sole  under 

writ  of  exeeutioti  12b 

may  dispense  with  production  of  instrument 127, 128 

foi-Di  of  request  for  dispensation  . .  . .  . ,     190 

notice  bj,  dispensing  with  production  of  instrument    . .         .  ■         .  ■     128 
dnty  of,   to  notify  receipt  of  caveat  . .         ■  ■         . .         - .         . .     131 

sammonE  for  witlidrawa!   of  Caveat"   lodged   by 131-133 

duty  of,  to  make  no  entries  while  caveat  against  dealings  in  force    133-135 
cancellation  by,   of  caveat        . .  . .  . .  . .  . .  . .      135 

notice  to,  of  proceedings  by  caveator         136, 137 

duty  of,  to  keep  separate  register  of  powen  of  attorney       . .         138. 139 
may  take  acknowledgment  of  married  woman  ■ .     148 

proof  before,  of  execution  of  instruments  .  ■         . .         . .         149-161 

mBtmment  attested  by,  need  not   be  proved        149,160 

questions  by,   to  person  proving   instrument       ■■         ..  150,161 

issue  of  provisional  certificate  of  title  by  161 

power  of,  to  license  surveyors  . .         . .         . .         . .         , ,     151 

publisliee  yearly   list  uf  licensed   surveyors  . .  . .  152 

may   request  licensed  surveyor  to  correct  errors  ■  ■  . ,     168 

appeal  of  hcensed  surveyors  from,   to  Board  . .  1^ 

may  make  regulations  as  to  licensed  surveyors  . .         . .         . .         . .     162 

may  appoint  appraisers  to  value  land         162 

may  administer  oatb   to  appraiser  ....  "" 
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ma;  require  pkn  of  land  about  t«  be  btonght  nnder  Act  or  deait  with  165 
decknition  <^  liceiued  larrejor  before,  aa  to  map  depoiited  on  snb- 

divudon  ..  ..         ..         ..     1&3 

most  famish  certified  copiea  of  inBtramentii  .  ■  ■  ■  ■  ■  ■ .  164 
gboald  be  ptu-t;  to  action  for  recoveiy  of  load  -  -         ■  -         -  -  36, 157 

TOBy  require  delivery  of  ceititiaate  of  title  ^m  defendant  in  eject- 

ment  167-159 

Dude  co-defeadaat  where  defendant  claims  indemnity  from  him  . .  15S 
cuicellation  of  iiiatnunent  or  eatry  by,  after  action  of  ejectment  ■  ■  159 
ma;  rectify  instnunent  more  thiu  ux  years  after  issae  . .         166, 168 

action  far  amiuion,  migteke,  or  misfeaiance  of  . .  165-167 

notice  of  action  aerred  on 166, 167 

not  perBOQoUy  liable  an  judgment  for  misfeasance,  etc.  . .  165, 170 
CMes  where  AsHonknce  Fandnot  liable  for  misfeasance  of  166 

contributory  negligence  of  plaintiff  a  good  defence  . .  ■  •  166, 167 
may  (ruinmon  person  wronglully  obtaining  or  retaining  initnunent  . .     167 

may  apply  for  warr&nt  on  failoi-e  to  attend  on  huhudous  . .  167, 16S 
pernon  lammuued  by,  entitled  to  costs  and  expenses  169 

costA  and  expenses  recovered  l^  distress 169 

cannot  bring  other  land  under  Act  on  snnunoiii  to  rectify  certificat« 

of   title         16B 

can  demand  instrtuneat  issued  in  mistake  of  law  168 

substituted  serrice  uf  inumiions  by 168 

examination  before,  af  pertoD  wrongfully  retaining  instrument  166, 169 

issue  of  new  instrument  by,  where  instrument  wrongfully  retaiued  ■ .     169 

proceedings  where  imposuble  to  serve  summons  of 169 

indemnity  of 170 

liability  of,  for  wilful  act  or  default         170 

witness  summoned  before,  should  be  tendered  expenses  ■  ■  170 

must  not  receive  application  or  instrnment  nnless  endorsed  as  correct 

for  registration 170, 171 

power  of,   to  charge  fees      .  ■  ■  •  . .  154, 171 

must  keep  accounts  of  receipt*         171 

sends  requisitions  for  moneys  to  Treasurer  171 

offences  may  be  prosecuted  in  Dome  of 173 

Re(ri»tra.tion— 5m  BRotnEB  Buos,  Kboistxax. 

of  Its  jtendent,  effect  of  -  ■  •  -  4 

Schedule  of  Trusta  incapable  of 9, 47 

of  deed  of  grant  and  certificate  of  title,  bow  effected   ■  -         ■  ■  41 

of  Instrummt,  hon-  effected  ■  -  ■ .  ■  -  -  -  "  ■ '  '  •  41 
date  ot  production  of  instrument  (or,  to  be  uoted  ■  -         ■  -  42 

no  interest  pasNes  nnder  on  instnuneut  before   ■  ■  . .  9,  47 

equitable  interest    conferred  without         47,48 

search  for  instJTunent*  lodged  for 60 

nnregietered  instnunent  confers  right  to 61 

duty  of  transferee  to  procure  66 

eSect  of,  as  an  estoppel  ■ .  -  ■  66 

of  mortgage,  notice  of  default  valid  befoie  ■  ■       79 

of  mortgage,   action  under  personal  covenant  before   ■  ■         . .         ■  ■       79 

RsKlstratlon  Abstrtict— 

meaning    of  term  ■  •  . .  8 

is  on  instruiaent  under  sea!  of  Registrar 36 

form  of  (Form  M)         139, 178 

effect  of  issue  of  140 

cancellation,   loss,  or  destruction  of  140, 142 

effect  of,  on  inralrency  or  writ  of  execution       •  •         ■  ■         - .         -  -     140 

seldom   used        140 

mode   of  procedure   under 140 

general  rules   applicable   to   ■  ■         . .  ■  ■  141-143 

transfer   under    ..         ..         ..         ..         --         -.         ■■         ■■         ••     141 

priority  of  dealings   under     . .         . .         . .         . .         ■  ■         -  -         ■  ■     141 

dealings   under,  how   antheoticated  140,143 

" Revistratlon  of  Deeds  Act*"— 

how  con"tnied  afttr  appointment  of  Eegistrar  of  Titles  12 

odminixtered  by  Registrar  of  Titles  ■  ■         -  -         .  ■         ■  ■         ••       13 

Re8ristry~.9K  Local  Reoistbt. 

ResUtry  Acts  <EnKll*h>— 

compared  with  "Real   Property   AcU"  2,3 

r.iizcdbvGoOgle 
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R«S;ulations—  pass 

wider  "  Land  Act,  1897,"  an  to  Btirvii;ora 161 

•n   to  liceiwed  Bnrreyon         152 

M  to  Regittitu'B  ocoonutt 171 

Remalndermmn— 

may  bring  his  estate  nader  the  Act  when  pn^iediiig  estate  under  Act      43 

dealings  with  bis  estate  by  registered 44 

ii«ae  of  new  certificate  of  title  to,  when  preceding  estate  dEtermines.  .44,  45 
nnregiBtered,  must  bring  liii  interest  oiider  Act  after  determination 

of   preceding  estate  -  -         . .         •  ■         ■ .         .  ■         . ,       46 

action  against  Assorauce  Fund  by 164 

cannot  be  "deprived"  till  his  estate  veNts  in  poasessiou  •■      Addenda 

Remedies  for  Deprivation— 5ee  DKPRrvATioN. 

RemovKl  of  Cmveat— 6'ee  Cavbat. 

Rent- 
right  of  reyersioner  to,  preserved  on  bringing  laud  under  the  Acts  . .       63 

right  of  mortgagee  or  encambraucee  in  poaiieijsion  to 87 

distress  by  him  for  ■  ■  ■  ■  .  ■         . .         . .  87, 66 

coTenant  to  D»y,   impUed  against  lessee 96,97 

sntpeuded   where  bnudings  accidentally   destroyed        97 

Rent  Char8r»— 

is  not  an  easement 70 

bill  of  eocnmbrance  is  merely  security  for  .  ■  .  •      66 

Repair- 
implied  covenant  by  mortgagor  to 96 

covenant  to  keep  in,   implied  agaioKt  lessee       ■  -         ■  -         •  ■         ■  ■       96 

of  deetloyed  buildings,  rent  suspended  during 97 

entry  by  leflsor  on  breach  of  covenant  t«  . .  97, 98 

Repeal— 

of  previous  laws  by  Principal  Act 5-6 

ezpresi,  of  ivevions  law,  now  far  aecesiuTy  .  •        4 

of  s.   85  of  Principal  Act 6,112 

of  part  of  s.  IQ  of  the  Principal  Act  16 

of  provieiouB  dealing  with   felonies  and  perjory  . .         171, 172 

of  provision  giving  action  for  damages  for  felony,  perjury,  etc.         . .     172 

Request- 
by  applicant,  for  abstract  and  deeds,  on  withdrawal  uf  application   . .  36 
form  of — 

for  certificate  of  title  of  unsold  rexidue        183 

for  entry  of  transmission  by  insolvency                             ..  187 

to  record  marriage          187 

for  entry  of  transmission  by  death                           . ,         . .         . .  169 

to  register  writ  of  execution     •  •                    ■  •                    ■  ■         ■ .  190 

to  dispense  with  production  of  deed,  etc.   . .         ■ .                    . .  190 

for  provisional  certificate   of  title       ■  ■                               ■ .         .  ■  191 

Reservation- 

for  streets,  effect  of,  in  certificate  of  tiue         --                                ..52,53 
effect  of  express,  in  &own  grant 55 

Restraint  of  Trade- 
registration   of  mortgage  with   covenant   jd         ■■  ..         ■■         ..  17 

Revenue- 
duty  of  IlMistrai-  to  protect 16, 17,  34, 26, 87, 116 

Auunuice  Vnnd   made  good   out  of  -  -         .  ■  46 

fes  paid  into 171 

Reversioner— 

most  bring  his  estate  under  the  Acts  in  certain  catses  .  ■         .  ■         . .  45 

rights  of,  preserved  on  bringing  land  under  Acta          63 

Revocation- 

of  power  of  attorney 138,139,143 

form  of  (Form  N) 145,179 
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RISht  of  Way— A'M  aUb  Kasuunc.  rias 

e«tat«  of  tegutarcd  [vopriGtra'  snbject  to  48, 67 

what  U  evidence  of  existeuce  ol      - .         . .         . .         . .         . .         , .       71 

RouASef.  alto  BiOHT  OF  Wat. 

bringing   under  Act 83,  H 

power  of  adjuiuiog  owner  to  lodge  uavcst  ogiuiuit  upplicatiou  to  bring 

under  Act  31 

closing   of   dedicated 72 

(irouf  of  dadication  of,  by  deposit  of  plan           . .                               . .     163 
no  dedication  of,  if  owner  of  land  aasware        163 

RocKhampton— 

Local   Registrj   at        13 

Sal^-^Vee  PowBB  or  Salk. 

under  power  of  sale  in  mortgage — •!>'<«  Mubtgaoe. 

b;  Sheriff  or  Begiitrar  of  District  Court — See  Wkit  of  Eikcotiok. 

for  non-payment  of  rates — See  Writ   o»  KufcunoM. 

by  tnutee— ^'«e  Tkcstib. 

(d  fonoK  of  inBtttunentB         lb 

order  of  Court,  etc.,  for,  to  be  registered  . .         ■ .         . .  110 

by  order  of  Court  before  registration  of  order,  invalid  .  -     110 

of  lands  of  intestate  by  curator  or  admin  tstrator  ..         131,126 

Schadule  of  Trusts— 

is  not  ao  '' instruinent "  capi^e  of  registration  ..  9,47,103 

words  of  Umit«tion  necessu;  in 9 

form  of  177, 166 

Scire  Paclms— 

setting  aside  Crown  grant  by  66 

Seal— 

instruinent  under — Set  aito  Dxkd. 

of  Coiponttion  affixed  to  instrumeate 149 

of  Brituh  Consul,  effect  of,  on  decUratiun  us  to  execution  of  iuKtm- 

meot                                    . .  149 
Search- 
by  intending  pnrchuser  or  mortgagee 60 

for  instruments   lodged  but  not  yet  registered  . .         . .  147 

in  register  book            „         . .  164 

for  deposited  documents                                                                 • .  165 

obligation  of  pnrcLiLser  to  make  proper 168 

should  extend  to  InBtruments  lodged  for  registration  ■  ■         . .         166, 167 

Second  Mortaraffe— 5e«  Mohtsaok,  Seookd. 

Security- 
incomplete  until  initnuneut   registered 47 

mortgage  or  encumbrance  only  openitus  by  way  of  49,  78, 86 

second  mortgage   is  ineffective  . .  .  .83, 84 

Selection— 

under   "  Crown   Landt   AcU,"   transmission  of 117 

Service— .Vm  Notiob. 

of  notification  of   cAveat         ■ .         . .  . .         . .         ■ .         . .     136 

of  procesH,  etc.,  in  action  against  itegistrur  for  misfeasance,  etc,       166, 167 
Eulwtituted,  of  summons  to  appear   oefore  Registrar   . ,  . .     166 

Servient  Tenement— ;>'«  Uasuibhi. 

Settlement — d'u  aleo  Voluntarv  KicTTi.Extj<T, 

of  cHtate  for  life,  form  of 65 

piodnctiou  of,  for  tnusmisaion  of  realty 118 

Sherlfr— 

sale  by — Set  WliiT  of  Uxecutjoh. 

payment  of  dimagei:   ont  of  Auuiance   fund,    on   I'eturn    of  nuUa 

bona   by        . .                    ■  ■         . .                               . .  163 
Shop- 
abbreviated  form  of  covenant  not  to  use  as 100 
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Short  Title—  PiOB 

of   Principal  Act  6 

of  Act  of  1877 6 

of  Act  of  1884 15 

of  Act  of  1887 13 

SIsrnature— 

of  instrument,  certifiarte  of  (Foim  tj) 150, 179 

»llver— 

reservation  of,  in  Oown  grant        65 

Simplicity— 

of  proof  of  title  under  the  Act 1, 2 

Sinarular  Number- 
deemed  to  include  plnraJ,    etc.  . .         . .  . .         g 

Solicitor— 

lien  of,  on  documents  and  instruments 19 

Muter  of  Titles  must  be  bfurister  or 21 

certificate  of  correctness  (ot  registnitiou  by  . .  . .  49, 170, 171, 175 
instrament  uttcnted  by,  need  not  be  proved       149, 160 

Special  Case- 
stated  for  Supreme  Court 21 

circuniBtances  under  which  it  should  be  stated 21 

question  of  title  to   truuimiiiaion   raised  by  120 

"Special  Ownership"- 

Victorian  practice  as   to         . .         . .         , .         . .         , .         . .         . .     195 
Specific  Performance— .£«  aUo  Vendob  and  Pcbchaskk. 

certificate  of   title   of   registered   proprietor  conclusive  in   action   by 

him   for 60,128 

enforcement  of,   against  registered  proprietor 106-108 

of  agreement  to  give  mortgage '. ,     106 

action  for.  recognised  by  tlie  Acta 128 

caveat  in  aid  of  purchaser  isititled  to       129, 134 

porcbaser  cannot  refuse,  ou  accoout  of  misteucc  of  caveat  . .  . .  136 
right  to,  protectd  by  caveat,  prevails  over  unregistered  traasfer  146, 147 
decree  for,  in  favour  of  subsequent  purchaser 147 

Stamps — Hee  Comkissiomkr  ot  Stahps. 

Stamp  Duty- 
transfer  vllcu  liable  to,  an  mortgage  only  ■  ■  66 

liability  of   transfer   to  67 

purchaser  cannot  bring  land  under  Act  without  paying  16,24,26,27 

liaymetit  of,  condition  precedent  to  issue  of  certificate  of  title  . .       35 

how  payable  on  transfer  in  form  of  nomination  of  trustees  .  ■  •  •  103 
liability  of  mortt;age  to,  effect  of, Addenda 

Statute  of  Limitations— ^'e«  Dixay,  Lackuj,  Limitation  o> 
Action. 

Subdivlsion- 

of  laud  into  parcels      . .         ■ .         . .         ■ .         .  •         ■ .         . .         -  -  127 

Iilan  of,  to  be  Sent  to  Local  Authority 163 

into  allotmeDts  of  less  than  16  perches  prohibited 153 

deposit   ot  map  on        153 

plan  of,  as  evidence  of  dedication  for  park,  or  roud       . .         .  ■         ■ .  163 

plan  of,  as  evidence  in  case  of  trespass 153 


as  to  registration  of 89 

caveat  by  mortgagee  to  protect                  - .                    -  -         .  ■         . .      89 
abbreviated  form  of  covenant  not  to  give 101, 102 

Substitute— 

for  infant  or  lunatic  registered  proprietor  147, 148 

Subcession  Duty- 
payment  of,  prior  tfl  tj 
certificate  of  payment  of 
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Summonft —  vaoh 

to  wibieM  by   R*giBtr»r        19 

by  applicant  to  fiegistnr  refuving  to  briog  loud  under  Act  ..         ..       34 
coats   thereof  34,35 

to  withilraiT  caveat  agaitut  dealingi  131-133 

bj  R^istiBT — 

to  penwQ  wioDgfnlly  obtaining  or  retaining  inatnunHnt   . .  167 

costs  and  expenseu  of  person  sunimoned       ■  •         •  ■         ■  ■         .  ■     169 

aubstitnted  service   of 168 

proceedings  where  impossible  to  twrve  . .         . .         . .         . .     169 

tender  of  expeoscH  to  witness  Kumninaed 170 

Supreme  Court— .S'ce  alio  Judob. 

meaning   of   term  . .         . .         . .         . .         . .         . .  21 

will  not  advise  on  matCera  of  administTation  .  .18, 21 

spemol  case  stated   for 21 

power  of,  where  neglect  to  lodge  caveat  ogaiiiBt  application  ■■  29 

powers  of,  as  to  publication  of  notice  of  application 29 

order  of,  prevents  lapse  of  caveat  against  application 32, 3o 

may  relieve  from  effect  of  "no  snrvivorship"  in  nominatiou  of  trustees    108 

order  of,  for  sole,  or  declaring  trust,  to  be  registered 110 

vesting  order  of,  to  be  regiB^*«d Ill 

order  of,   for  trousmisBion  of  realtor  117,  ISO 

powirs  of,  as  to  discovery  of  cestui  que  vie         ..         ■■  123 

jtirisdiction  of,  on  somnioiis  to  withdraw  caveat  . .         . .         . .         131-133 

jurisdiction  of,  in  respect  of  infante  and  lunatics  ■  ■  .  ■     146 

order  of,  for  cancellation,  etc.,  in  action  ol  ejectment 169 

person  benefited  absconding  bejond  jurisdiction  of  162, 163 


of   lease 77 

of  several  titles  and  issue  of  single  certificate  of  title  or  aUr  ii-r'a  . .  127 

of  revoked  power  of  attorney          143 

Surveyor—.?;;  alio  Licenskd  Buxtxyob. 

mistake  of,  as  to  boundaries  67, 68 

licensed   by  Registrar             ■  ■                                                                 -  -  161 
damage?  against,    for  negligence                ■•                                            58,161 

Survevor>Qener«l— 

license  granted  to  surveyor  on  certificate  of 161 

Taxes— ,S'ee  Ratib. 

Tenant — Ste  alio  Lease,  Lessee.  OccoPAtrr,  "Occvpieb  oh  Tenant." 

Tenant  by  the  Curtesy— <s'ee  Hvsbahd  ahd  Wiik. 

Tenant  for  Life- 
power  of,  to  bring  laud  undci  Acta          82 

trustee  bringing  land  mider  Actii  iii   name   of   . .         -  ■         ■  ■         .  ■  24 

death  of,  does  not  prejudice  lease,  mortgage,  etc.,  by  bim   ..  45 

discovery  of  death  of              123 

Tenant  In  Common— 

ap(Jication  by,  to  bring  land  under  Acts           38 

entitled   to   separate   ciotificate  of  title                                       . .  46 

new  certificate  of  title  issued  on  transfer  creating  tenancy  in  cunimou  66 

tnnsmissioa  on  death  to        119 

partition  by        126 

Tenant  in  Tail— £e(  Kmni  Tao,- 

Terms— 

interpretation   of         6-10 

Timber- 
abbreviated  form  of  covenant  not  to  cut 101 

whether  pnrchaser  of,  can  caveat  against  dealings        130 

Time— Sm  alio  Date. 

for  lodging  caveat  against  application 30, 31 

no  power  to  extend          33 

power  to  vary ,  for  enforcing  payment,  etc. ,  under  mortgage  .  •         ■  ■  84 
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of  production  for  reeirtration  to  be  noti^d           42 

a»  to  Testing  order  or  order  for  ssJe           110 

as  to  trausmiinon  by  Duuriage           Hfl 

as  to  transmiiaion  by  death  of  p(«ooalty  . .         , .  115 

noue  preBcribed  for  lodging  caveat  against  dealings 130 

Title— >¥te  CBBTincATB  o»  Title,  Dbbd  ok  Ukxnt. 
coTMUUit  tor~See  Covkmamt. 

■implicit;  o[  proof  of,  nnder  the  Acta 1,2 

Tltl«  Deeds— 

inepection  of,  lodged  with  auplioation       , .                    . .         . .         . ,  19 

cancellation  of,  on  bringing  lands  under  Acts 36, 37 

retncn  of,   on  withdrawal  of  application 36^37 

return  of,  relating  to  other  lands,  whi^n  landu  brought  under  Acta  ..36J37 

Torren*  Sya-tem— 

contrasted  with  Marchaiit  Shipping  Actn            3 

Township— 

subdiTision   of   land  aa           163 

Townsvl  lie- 
Local    Registry    at 13 


'ransfer — l>'et  aim/  Vjskdob  ajtd  PuBCHAHbR. 

from  Sheriff  or  Registrar  of  Uimrict  Conil—iice  Wbit  o 

I^  an  infant       0,0a 

meaning  of  term  . .         . .         , .  . .         . .         T 

voluntary,  not  regitlered  subject  to  Iniolveuvv  Act  18, 66, 113 

memorandum  of,  when  deemed  to  be  registered  - '  -  -         -  -      41 

of  fee-simple  need  oot  be  in  duplicate 43, 63 

duty  of  veudor  to  proi.'ure  registration  of  . .         . .      48, 66,  Addenda 

agreement  in,  releaemg  vendor  from  obligation  to  fence  should  not  be 

noted  on  ceitificate  of  title       62,  Addttida 

effect  of  agreement   for  ••         •■         •■         ..         ■•         ■■         ..69,63 

ftHTQ  of  memoiandnm  of  (Forma  D  and  W)  63, 174, 175 

memorandnm  of,  attested   by  a  witness 63,64 

of  equitable  interests 63 

of  estate  tail 4, 63 

of  mortgage,  lease,   or  encumbraace  (Form  H)   ■■         ■■         ..         ..63,91 

in  blank,  effect  of         64 

memorandum  of  endorsemeDt  of  encunibiitoces  uu        . .         . .         . .       64 

memorandum  of,  purchuKT  entitled  to  nothing  but  ■  ■         . .       64 

death   of   transfentr  before  registration 64,65 

rights  of   holder  of  unregi«tered 64,66 

preparation  of,  by  unquujified  person         . .  . .         ■  -         . .       66 

transferee  must  preneut  for  registration    . .         .  ■  .  ■       65 

estoppel   by  roistered  66 

fraudulent  or    voluntary  .  ■       66 

to  aLan,  effect  of         16,  66 

in  lieu  of  mortg^e 66, 76 

of  mortgaged  land,   indemnity   on   ■ .  66 

of  mortgaged   land   to  mortgagee 66, 92 

notice  to  Local  Authority  on  66 

liability  of,  to  payment  of  stamp  duty 66, 67, 103 

of  fee-pimple,  cancellation  of  deed  or  certificate  on       ■ .         . .         ■  ■       67 
endorsement  of — 

on   sale  by  mortgagee     ■ .         ■  ■         ■  ■         .  ■  ■  ■  68 

on  sale  by  judgment  creditor 68 

involuntary,  of  lease,  is  not  breach  of  covenant  not  to  assign  ■  .76. 126 

r^stratioii  of,   on  side   bv  mortgagee       84 

biD  of  mortgage  or  encnmoraace  does  not  operate  as 65 

imjdied  covenant  for  further  assurance  on  .  ■         . .         .  ■         . .       94 

implied  covenant  to  indemnify'  from  mortgugi'  on  ■  ■  .  •  . .        95 

production  of  titlt  by  mortpigee  for  registralioii  of      ■■         ..         ■■       95 
m  form  of  nomination  of  truxtL'ts,  xtamp  duty  on  . .         .  ■         . .     103 

eBect  of,   where  transferor  and  transferee  identical       103 

by  registered  proprietor — 

to  himself  and   others  jointly   .  ■                    . .  109 

to   wife  or  hmbaiid        6,109 
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vesting  order  rtluBed  lo  p*r»on  boldiog  certiUtate  of  title  wilhont  . .     Ill 
by  insoNeitt,  vhec  poatpooed  to  tmiiBmii<Eio[i  Ui  liis  tmsti^i.-   , .         ■  ■     113 


to  c&rry  oot  voiontan'  »ettlen 
by  insolvent  '—'       ■     ^      " 


0  beneficiary 114 

priority  as  between  devise  and  imregiKtM'ed       ..         ..         ■■  48,121,123 

death  o(   tratinferor   before  regixtrKtioD  ol  121,122,123 

form  of,   on  nale  nndcr  writ  (Form   U) 124, 181 

jodemtnt  or   execution   endorsed  on  18, 125 

ander    regietratiou   abstract  141 

in  fraud  of  creditors,  not   validated  143, 147 

volontaiy,  whether  affected  hy  notice    . .  . .         143. 147 

caveat  in  aid  of  right   to  specific   perfoiinuiiei-,    iii-evails  ovei'  unre- 
gistered                  146, 147 

eiidonement  of  consent  on     ■  ■         . .         .  ■         . .         . .         . .         . .     147 

•i^owled^ent  by  married  wommi  on 148 

on  aubdivision,  not  registered  (ill  map  depiwitnl  . .         . .         . .     153 

of  wrong  land  h'>w  remedied  .  ■  ■ .         . .         . .     I£i6 

defendant  ordered  to  execute,  in  action  lot  recovery  of  land      26, 156, 157 
vesting   order,   on  bis  refosal 1&9 

Transfer  and  Chars^e— 

ii  Ml  instrumeDt  nndei  seal   ..         -■         ■■  ■■         ..         ..38,63 

provisions    ag   to  66-7D 

form  of  memorandum  of  (Form  T) 69, 180, 181 

as  substitute   for   vendor's  lien         . .         ■ .         . .         . .         . .         . .       68 

memorandum  of,  is  in  duplicate 69 

not  Co  be  used  as  a  fi  ommation  of  Trustuus      . .         . .         . .  69, 103 

has  effect  of  mortgage  69 

setting  aHide,   for  misrepresentAtion  ..  ..       70 

includes   Transfer  and    Ewement 70 

by  married  woman  with  consent  of  bucband       ■  ■         . .         . .         . .       96 

protection  of  unpaid  vendor  by       .  ■         ■  ■         ■ .         ■  ■         . .         . .     129 

Transfereo— 

not  affected   hy   notice  ■  ■         .  ■         . .         . .         . .  143-147 

quttre,   if  triLDsfer  voluntary 143,144 

wbetbei-    tenu    includes    mortgagee  143,  Addnufa 

Transferor— 

imue  of  certilicate  of  title  for  unsold  residue  to  • .  . .  ■  ■  67, 183 
covenants  by,  implied  94,95 

Transmission- 
meaning   of   tenn  7 
Transmission  by  Doath— 

no  iuteiest    parses  nndet'    will    befoi'e        9, 48, 121 

of  realty,  caveat  against  upplicatioo  for 31 

fee  p^iyable  to  Atmurouce  Fuud  ou 45,  46, 119 

tu  antvivur  of  mortgagees,  etc.,  uu  joint  account  ..         ..         ■■       92 

entitles  admiini-trator  or  devisee  to  deal  witu  laud  as  propiictor  104, 105 
vesting  order   where  deviwes  oJ  mortgagor  cuimot  obtain,   for   want 

ol   funds Ill 

provisions   as    to   (generally) U6-123 

ol  personalty 116119 

of  realty— 

on  application  lo  Court  ur  judge  ■  ■  ■  ■  117 

on  application  tu  Begistj-ar 118, 120 

p^oviBion^  us  tv  bringing   land   under  Ads  apply  to  appticution 

tu   Itegistnur   for 118,12;i 

application  tor,  how  nkade 118e(wy, 

payment  of  sueeussiou  duty  prior   to         118 

of  realty,  in  what  cases  probate  uecesnary  for 119 

to  teuanu  in  common  - .        ■  -        119 

Registrar  must  regist>'r  tranxfer  by  regiulered  [iropriehir  after  ■  ■  119 
uone  tu  administrator  of  deceaiied  administrator  . .         ■  ■         . .     120 

ol  realty,  eiecutor  not  entitled  to 120 

ijUvatioQ  of  title  tu,  raised  by  special  case 120 

to  administrator  (in  inntumj  to  recovei'  coile  from  liini  ■ .  ■  ■  121 
after  oommencemt'nt  of  action,  but  before  trial,  snfflcieut  . .  , .  121 
from  person  entitled  wbo  dies  before  registration  of  bis  interest       . .     18S 
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certificate  of  payment  of  duty  prior  to 188 

form  of  reqneet  for 189 

declaration  od  application  for  -  -         . .         . .         . .         . .         . .     189 

moat  not  be  prevented  by  caveat  by  aecond  mortgagee  ..      Addmda 

Transmission  by  Insolwncy— .sv  Isholvknct. 
Transmission  by  Marria8:«~^^»  HraBAND  and  Wife. 
Treasurer— 

inveRt«  Asinrance  Puud   in  Government  seonrities         46 

can    receive  moneys   for  absent  mortgagee  90, 171 

pays  damagefl  and  coirta  awarded  against  Assurance  Fund       . .         165. 165 

moneyii  received  hv  Rf^atrar  puid  to 171 

accounts  betncen  tlegistrar  and 171 

Trespass- 
plan  of  subdivinion  an  evidence,  in  chip  of         153 

distrewi  not  to  be,  tor  want  of  form  169, 170 

Trespasser- 
claim  of,  need  not  be  stated  in  application  to  bring  land  under  Act        26 

Trial  of  issues— 

under  New  Soutb  Wales  Act  of  1878 33 

under  Principal  Act  on  application  to  bring  land  under  Act  . .  34 

Triplicate— 

lease  ma;  bein  43 

Trustee — See  aito  NoHiNAiiOH  at  Trdstkeb.  Tupars. 

of  public  lands,  power  of.  to  deiU  with  same Addenda 

where  certificate  of  title  in  name  of,  Regirtror  mav  lodge  caveat  on 

behalf  of  minor,   etc ' 20,39 
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PREFACE. 


^^HE  object  of  the  present  publication  is  to  make  the  whole  of  the  cases 
'  decided  under  the  provisions  of  those  Statutes  which  in  some  of  these 
Colonies  are  known  as  the  "Real  Property"  Acts,  and  in  others  as  the 
"Land  Transfer"  or  "  Transfer  of  Land  "  Acts,  readily  available  to  practitioners 
in  each  Colony.  The  First  Part,  containing  the  Digest  proper,  is  believed 
to  comprehend  all  reported  cases  which  can  be  so  classed;  and  the 
advantages  which  it  is  expected  to  afford  are  apparent,  and  have  been  long 
desired.  Great  pains  have  been  taken  to  secure  facility  of  reference  by 
means  of  cross  references  and  snb-headings. 

The  Appendix  of  Comparative  Tables  is  intended  to  assist  the  practitioner 
in  finding  the  correspondence  of  sections  in  force  in  the  different  Colonies, 
and  the  consequent  applicability  of  any  decision  to  Colonies  other  than  that 
in  which  it  was  pronounced.  It  is  also  hoped  that  by  the  use  of  the  Tables  the 
draftsman  of  an  Amending  Bill  may  be  enabled  to  embody  therein  such 
provisions  already  in  existence  elsewhere  as  may  seem  likely  to  recommend 
themselves  to  the  judgment  of  the  legislature  owing  to  their  previous 
successful  operation. 

A  few  cases  which  were  omitted  in  the  body  of  the  Digest  are  added  at 
the  end,  and  one  case  dealing  with   Estates  Tail  wHl  be  found  under  the 
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A.C  or  App.  CaB.       .,  ...     Appeal  Cases  decided  by  the  Privy  Goniicil 

—from  1876 
A.3,R AuBtralian  Jurist  Reports,  Victoria  (6  Vols.) 

1870-1874 

A.L.B Argus  Law  Reports  (Victoria) — from  189S 

A.L.B.  (C.N.)..  Argus  Law  Reports  (Current  Notes) — from 

1895 

A.L.T Australism  Law  Times  (Vjctoria)~from  1879 

B.CR  ,  .  Briihane  Courier  (Newspaper)  iteports 

Badger Badger's  Digest  of  Cases  (1888) 

Knox Knox's  Reports  (N.S.W.)(1  Vol.)  1877 

L.R.P.C Law    Reports   Privy    Council    (1866-1874) 

N.C Notes  of  Cases  (Victoria),  printed  in  Vol.  I, 

of  A.J.B.  (1870-1871) 

N.S.W.L.R New  South  Wales  Law  Reports— from  1880 

N.Z.J.B New  Zealand  Jurist  Reports  (2  Vols.)  187S- 

1875 
N.Z.J.B.  (N.S.)         New   Zealand  Jurist  Reports   (New  Series) 

8  Vols.  1875-1878 

N.Z.L.R New  Zealand  Law  Reports— from  1883 

N.Z.L.E.  (C.A.)        New  Zealand  Law  Reports  (Court  of  Appeal) 

5  Vols.,  1888-1887 
N.Z.L.B.  (S.C.)         New  Zealand  Law  Reports  (Supreme  Court) 

5  Vols.,  1888-1887 

Q.L.J Queensland  Law  Journal— from  1881 

Q.L.J.  (N.C.) Queensland  Law  Journal  (Notes  of  Cases) 

—from  1896 
1  Q.L.J.  (Snppl.) Supplementto  Vol L Q.L.J. .containing  cases 

decided  in  1879 

Q.L.E Queensland  Law  Reports  (1876-1878) 

S-A.L.R.  (24  Vols.) South  Australian  Law  Reports  (1867-1891) 

S-A.  Beg South  Australian  Se'iister  {tie-wsp&pet) 

V.L.R Victorian  Law  Reports— from  1875 

V.R Victorian  Reports  (8  Vols.)  1870-1872 

W.N.  (N.8.W.)  Weekly  Note3{N6w.South  Wales)— from  1884 

W.  &W Wyatt  &  Webb  (2  Vols.)  1861-1868 

W.W.  &k'B Wyatt,  Webb  &  4'Beokett  (6  Vols.)  1864-1869 

S.C.E.  (N.S.W.)        Supreme  Court  Reporiis  (New  South  Wales) 

(14  Vols.)  1868-1876 
S.G.R.  (Q.)      Supreme  Courii  Reports  (Queensland)  (1  Vol.) 


Tas.  Dig,        Here's  Tasmanian  Digest  (1856-1896) 
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action 

See  Advebss  Fosbession. 
For  wrongful    application   to    bring 
land  under  Jet 

See  BsiNOiMa  Land  under  Act 
Stocediix    f.   Hamilton,    4    S.CJt. 
(N.8.W.)  (L.)  313.  5  8.C.B.  (N.S.W.) 
(L.)  180,  6  S.C.K.  (H,8.W.)  (L.)  261. 

ADMINISTRATOR. 

Sale  of  land  in  name  of — Ineoluntary 
alienation 

See  Sales  bt  Sh^pe. 
Poaiti«n  of,  an  to  Uinde  of  intentate 

See  TBAHBinsBioN. 

ADVANCEMENT. 
See  Detindb. 

ADVERSE  INTERESTS. 

What,  must  be  ttaled  in  application 
Set  BBraaiNo  Land  undeb  Act. 

ADVERSE  POSSESSION. 
Set  BoiTNDABiEs. 
See  BBiNQiNa  Land  undek  Act. 
See  Fraud. 


llifthti  of  person  in 

See   alio  Cebitpicate   of  Title — 
Conclimve  effect  of. 
Application  by  purchaser  in  posseseion 
to  bring  laiul  under  Act 

See  Brinqini}  Lands  undbb  Act — 
Capacity. 

Be  EiTOH,  1  Q.L.J.,  Supp.  9. 
Injunction  by  equitable  mortgagee  or  by 
person  in    adverse  possestion  againet 
application  to  bring  land  under  Act 
See  Bbinoinq  Land  undbb  Acts — 
( Capacity. 

Babnet  v.  Willums,  is  V.L.H.  205, 
10A.L.T.230;  Bbthcnko.  Pobteods, 
19  V.L.B,  161. 
Where  land  u  potaessed  by  a  series  of 
trespassers  unconnected  teith  each  ot/ier, 
for  tite  period  prescribed  by  Statute  of 
Limitations,  tlie  claim  of  the  original 
owner  is  not  barred 

Re    BRaWHiNo,    7    W.N.     (N.B.W.), 

74,  lis.     Set  alto  Tbcsteeb,  ±o.,  Co. 

V.  SaoBT,  13  A.C.  79S. 

[3.A.,  Act  1661,  H.  m.^— "AdBertelt/ in aetual 

jioMeuion." — The  words  "  adversely   in    actual 

oconpatiou  "  in  8. 134  of  Tlit  lieal  Property  Aet, 

1B6I,  mean  adversely  to  the  certificate  ot  title. 

See  Fraud. 

Fbaskun  v.  Ihd,  17  3.A.LJI.  133. 

ADVERSE  POSSESSION. 

1.  What  Cosbiitdtes.     (.?ee,  also,  8,  iti/ra). 

2.  Ai?ucAnoN  to  Bktho  Land  dndeb  Act. 

(al  By  Advene  Paaiesior. 

{bj  In  Fraud  of  Adverse  Poiieiior.    {See 

also  BODNDABIEH,  FrAUd). 

S.  Dbtbmck  in  Action  bt  Bboistebeii  Fbo- 
PBtEToa.     [See  aUo  1,  infra). 

1.  What  Conbtituieb  Advesse  Fobsebeion. 

{SetaiaoZ.  iafra). 
[VlOToBtA.  ] — Evidence —  Treipa  *i — Intemip- 


ADVERSE  POSSESSION. 


oerti&cate  o(  title  and  detendant  npon  adTaree 

posBessian  (or  mora  than  fifteen  jears,  ftnd  it 
waa  proved  that  S.,  a  tenant  of  the  plkintifE's, 
had  used  the  laud  for  loarteea  fears  before  action 
brought,  the  Court  held  that  S.'s  use  must  be 
proved  to  be  iu  aBsertion  of  a  right  and  not  as  a 
trespass,  and  the  jnr;  having  (oniid  (or  defead- 
ant,  the  Court  refused  to  interfere  in  what  was 
properly  a  queHtioc  for  the  jury.  Bicsmeli.  v. 
Hbiuihbon,  S  A..J.B.  22.     (Full  Court.) 

[N.Z.,  Act  or  1885, 'sa,  B6,  67.]-Evidenee 
— TretfKui.  — An  alleged  taking  possession  of  land 
by  claimantB  without  ousting  a  tenant  nho  holds 
it  from  the  owner,  is  mecely  a  trespass,  and  not 
an  adverse  possession  sufBcient  to  invalidate  a 
certificate  of  title  under  the  Acts.  ColbhjlN  v, 
BiHu  PuwHANOA,  14.Z.L.B.  4  b.C.  230. 

[ViCTOEU.] — Evidence  —  Payment  of  raui. 
— The  voluntary  payment  of  rat«s  for  land  by  a 
pereoD  who  is  not  the  true  owner  is,  in  connec- 
tion with  the  question  of  adverse  possession, 
conclusive  to  show  that  the  true  owner  ia  not 
in  actual  possession  and  is  strong  evidence  that 
the  person  claiming  to  have  been  in  actual  occu- 
pation, and  who  has  paid  such  rates,  was  not 
committing  mere  casu^  acts  of  trespass,  bat  bad 
a  deliberate  purpose  to  create  title  in  himself. 
Bine  or  Victoru  v.  Forbes,  13  V.L.R.  7G0,  9 
A-L.T.  187. 

[N.S.W.,   Act    or    1862.]— Occupation  for 

temporary   purpoaea Plaintiff,  the    caveator 

in  an  issue  under  the  Real  Properly  Act, 
proved  that  A.,  in  1840.  used  the  land  as  a 
alanghter  yard  tor  twelve  years.  He  abandoned 
it  for  two  years,  aud  then  allowed  B.  to  use  it  for 
several  years  as  a  garden.  It  was  then  used  b; 
C.  aa  a  garden  nntll  IOCS,  when  it  became 
vacant  and  remained  vacant  until  Che  plaintiS' 
took  posseaaioD.  The  defendant,  who  had  the 
documentary  title,  was  never  on  the  land  until 
1870.  Verdict  for  defendant.  Htld.  that  the 
jury  were  justified  in  coming  to  the  conclusion 
that  the  oooupatlon  by  A.  was  tor  temporary 
purpoaea  only,  and  was  not  auch  adverse 
possession  as  to  aet  the  atatale  moning  againat 
the  true  owner.  M'Qbuii  v.  Bbodziak,  3 
N.S.W.L.R.  124.     (FuU  Court), 

[N. 8. W.]— Legal  represenuiive  —  Crou-n 
^rant  —  Next-of-kin.  —  A  person  setting  up  a 
possessory  title  cannot  rely  on  possession  before 
the  issue  of  the  Crown  grant.  Where  a  person 
dies  intestate,  having  been  in  adverse  possession 
of  land  tor  leas  than  twenty  years,  his  next  ol- 
kln  cannot  continue  the  possession  so  as  to 
complete  the  twenty  years,  even  though  he  was 
on  the  land  at  the  time  of  the  intestnte's  death, 
and  remained  there  with  the  object  of  continuing 
Buch  possesaion,  and  afterwards  took  out  letters 
of  administration,  InreWltiTEs;  Ciupdelland 
OTBEBBGivEATaits,  UN.S.W.L.Ii.  (L,)38!J.  (Pull 
Court). 

[VicTOBu,  Act  of  1866.  b.  49]— Discontinu- 
ance of  POBsession  —Ejtclment  —  Statute  of 
Limilatioai—Onui  of  proof— Preiumption  aril- 
ing  from  poiieaiion— Title  on  extinction  of  that 
of  rightful  owner— Act  No.  213,  it.  IB.  19,  43. 
— A.,  the  rightful  owner  of  land,  ceased  to 
occupy  it  in  1866.  B,,  or  others  through 
whom  he  claimed,  then  occupied  it  without  title 
till  1B78.    Other  trespassers,  mdependent  of  boUi 


A.  and  B..  then  occupied  to  1S6S,  when  C.  «a> 
in  possession.  B.  in  1B84  obtained  a  conveyance 
fmm  the  representatives  of  A,,  and  procured  a 
c'rtifioate  of  title  to  himself.    In  ejectment  by 

B.  against  C  ,  Held  (per  totam  curiam,  Higin- 
botham.  Holroyd  and  Williams  JJ.),  that  the 
title  of  A.  and  those  claiming  under  htm  had 
been  destroyed  bj  the  oootinnoua  acts  of  trespass 
for  fifteen  years  from  1865 ;  and  that  B.'e 
possessory  title  against  C.  was  destroyed  by  the 
title  during  B.'s  possession  having  been  shown  to 
have  been  in  A  Possession  raises  a  presumption 
of  title  and  (while  wholly  unezplain^)  of  Eeisin 
in  lee,  but  that  presumption  may  be  rebutted  by 
showing  the  the  title  to  have  been  during  the 
possession  of  another  than  the  poasessor.  Semble 
tptr  Williams  and  Holroyd  JJ.,  Higinbotham  J. 
diitaitUntej,  the  propoaition  laid  down  in 
Heginbotham  v.  Cairn*  {11  V.L.R.  66,  7  A.L.T. 
32],  that  diKcontinuanoe  of  possession  of  land  by 
the  rightful  owner  for  fifteen  years  absolutely 
bars  him  of  his  right  to  recover  possession  against 
a  trespasser  at  any  subsequent  time,  is  correct. 
Per  Higinliotham  J,  :  Discontinuance  of  the 
actual  possession  of  land  means  not  merely  a 
cessation  to  occupy,  but  an  abandonment  of 
actual  possession  by  the  owner  to  some  person 
or  persona  who,  with  the  presumed  knowledge  of 
the  owner,  enter  upon  and  maintain,  fur  the  full 
statutory  period,  the  possession  so  sbandoned. 
Semble,  per  Williams  J.  :  In  every  action  of 
ejectment,  as  the  defendant's  posaesHion  im- 
plies a  dispossession  of.  or  a  discontinu- 
ance of  possession  by  the  owner,  the  onus 
is  on  the  plaintiS  to  prove  not  only  his 
title,  but  also  the  fact  that  he  or  some  of  those 
through  whom  he  claims  have  been  in  possessioa 
within  the  statutory  period  before  action.  Senible 
per  Williams  and  Holroyd  JJ. :  The  Statute  of 
Limitations  having  once  begun  to  run  against 
an  owner  of  land  by  reason  of  possession  in  a 
trespasser,  can  only  be  stopped  by  the  owner 
resuming  possession  or  bringing  ejectment.  Sed 
per  Higinbotham  J.  it  ceases  to  run  on  the 
cessation  of  the  trespass.  Ptr  Higinbotham  and 
Williams  JJ. :  The  poseessioo  of  the  person  in 
occupation  of  land  at  the  time  the  title  of  the 
true  owner  is  extinguished  by  the  operation  of 
the  Statute  of  Limitations  prevails  against  that 
of  all  predecessors  in  occupation.  Per  Holroyd 
J.,  the  land  reverts  to  the  Crown,  and  such 
person  has  only  a  right  to  retain  possesston  as 
against  all  others  without  better  title.  May  r. 
MAETiN.llV.L.Il.  562,7  A.L.T.  130  (Full  Coortl; 
sed  vide  Trcsteeb,  Eibcutobs,  andAqehct  Co., 
Ltd,  v.  SaoBT,  injro. 

[Victoria.] — Discontinuance  of  possession 
—Ejectment—Statute  of  Limilat.otis— Title  of 
occupant  at  end  af  15  year*.— Under  the  Real 
Property  Statute,  1864  (No  213)  s.  18,  as  a  defence 
to  an  action  of  ejectment  it  is  enough  to  show  (I) 
That  fifteen  years  before  action  the  person 
entitled  to  the  land  became  dispossessed  or 
discoutinued  possession  of  it ;  and  (2)  That  he 
has  never,  within  that  period,  resumed  such 
possession  aa  the  statute  coatemplates.  When 
these  facts  are  shown,  the  person  who  is  in 
occupation  at  the  expiration  of  the  fifteen  years 
gets  a  good  title  under  the  statute.     The  onus  of 

E roving  the  above  (acts  lies  on  th^  defendant 
[KonraormM  p.Cairijs,  11  V.L.R.  665,  7A  L.T, 
32.  Sed  vide  TfiUBiEBS  Exbcdtobs  axd  Aoknci 
Co.,  Lid.. 0.  Snoai,  in/ra. 


ADVEBSE  POSSESSION. 


fVic»BU,  Aoi  OF  ISee,  s.  4«.]— Proof  of 
duration  of  posaessioD — Paramnunt  Title  of 
ProprittoT — ProvUo  in  favour  of  advent  potteuar 
— AetiOB  ofijeettMnt — Onat  on  defen^nt — Act 
No.  873.— The  right  to  bring  an  action  to  recoTer 
pos8ee«ion  ol  land  under  the  "  Transfer  ol  Land 
StatDte,"  where  the  defence  iet  up  is  adverse 
poBaenioD.  having  regard  to  Act  No,  873,  Qrat 
aoctuea  not  at  the  time  of  diepossession  or 
discontlnn&Doe  of  poseession  of  the  plaintiff,  but 
At  the  time  of  the  actual  possewion  of  the 
deteadaDt ;  and  that  being  necessaril;  more 
within  the  knowledge  of  the  defendant  than  of 
tbs  plaintiff,  the  burden  of  proof  is  on  the 
defendant.  Souikon  v.  Jakvis,  12  T.L.G.  878, 
8  A,L.T.  1!0. 


P.L'.  in  : 


mcrelT  dKUrvljjiT  of  the  forroflr  law,  uid  tbo  ^ 
■a  of  Xiv  T.  Jfurlfn  [n  T.L.R.  GSI),  ~  ~ 
Cainu  111  V.L.R.  664)  malt  bs  take 


■'.] 


to  haTfi  been,  in 
3iig\j  decided.— 


[N.8.W.]— Breach  of  continuity  of  adverae 
po%ttBBiaa  — Limitation  Art  No.  3  of  1837— 
Act  ceaHng  to  run  againit  lawful  oicner. — The 
English  Limitation  Act,  3  and  4  WiU,  IV.,  c.  27, 
adopted  by  New  South  Wales  Act  No,  8  of  1837, 
does  not  continue  to  run  against  the  rightful 
owner  of  land  alter  an  intruder  has  relinquished 
posBession  without  acquiring  title  under  the  Act. 
Possession  so  abandoned  leaves  the  rightful  owner 
in  the  iOiDB  position  in  all  respects  as  he  was  before 
the  intrusion  took  place.  The  Act  applies,  not  to 
wont  of  possession  by  the  plaintiff,  hut  to  cases 
where  he  has  been  out  of  and  another  In  posses- 
sion for  the  prescribed  time,  TansTEES,  El£CD- 
TOB8,  AND  AotKoT  Co.  V.  Shobt,  13  A.C.  795. 

[ViCTORu.] — Breach  of  continuity  of  biJ- 
verse  possession — Conitnictive  potieaium  of 
the  holder  of  title  during  itattUory  period. — A, 
sold  a  block  of  land  to  B,  in  186E.  B.  took 
possesaion,  and  by  mistake  fenced  in  20  feet  not 
sold  or  conveyed  to  him.  In  1878,  B.  sold  the 
block  of  land  back  to  A.,  who,  without  taking 
formal  or  actual  possession,  sold  it  to  C,  who 
kept  poBsesaioD  until  1887,  In  1887  D.,  who 
had  bought  adjoining  land  from  A,,  including 
this  20  leet  improperly  fenced  in  by  B„  brought 
an  action  of  ejectment  against  C.  to  recover  thf 
20  feet.  C.  claimed  possession  by  reason  ol 
adverse  possession  for  the  statutory  period. 
Held,  that  the  continuity  of  the  adverse  posses- 
sion of  the  20  feet  was  broken  by  the  land  being 
restored  to  the  rightful  owner  (A.]  in  1878,  and 
that,  although  A.  never  took  actual  or  formal 
possession  of  the  land,  yet  the  fact  of  C.  taking 

Ciession  from  him  was  such  a  recognition  of 
having  a  present  right  to  the  possession  that 
the  legal  consequences  were  the  same  as  it  A.  had 
actUF^y  entered  into  possession.  Govjw  v. 
DBitTOK.  13  V.L.R.  342,  9  A.L.T.  25.  (Full 
Court.) 

[ViCTOKU.]  —  Exiinguishment  of  right 
posMSsion— jetton /or  recovery  r)f  poiiession  of 
latid— Limitation— Real  Property  SWfufe,  1SG4, 
No.  218.  ss.  19.  31,  32,  43-Jc(  No.  873.-The 
Act  No.  873  applies  only  to  the  oases  mentioned  in 
the  first  portion  of  s.  19  of  The  Eeal  Property 
Slatitte,  1864  (No.  218).  It  does  not  affect  case? 
where  the  person  bringing  an  action  for  the  re. 
covery  of  possession  has  a  claim  arising  out  of  the 
death  of  another  person,   Hence,  where  the  heir- 


ess-at-lawot  on  intestate,  who  had  been  under  the 
disability  of  absence  beyond  the  seas  ainoe  she 
became  entitled,  brought  an  action  lor  recovery 
of  poBsesuon  more  than  80  years  after  she 
became  entitled,  held,  that  her  right  and  title 
were  extinguished.  Poabbos  v.  Kusbeu.,  14 
V.L.B.  867,  10  A.L.T.  183.     (PoU  Court.) 

[Victoria.]  — Infancy— Tenane  at  tMl — 
Truitee  of  infant  in  voiieiiion— Recovery  of  land 
—Ittal  Property  Act.  1890  {No.  1186),  i.  23.— By  s. 
23  of  Act  No.  1136  it  is  provided  that  ■■  When  any 
person  shall  be  in  possession  or  in  the  receipt  of 
the  profits  of  any  land,  or  in  receipt  ot  any  rent 
as  tenant  at  will,  the  right  of  the  person  entitled 
subject  theielo,  or  of  the  person  throngb  wboro 
he  cltmns  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  either  at 
the  determination  of  such  tenancy,  or  at  the  ex- 
piration of  one  year  next  alter  the  commence- 
ment of  such  tenancy,  at  which  time  such  ten- 
ancy shall  be  deemed  to  have  determined." 
Held,  that  the  operation  of  s.  23  of  No.  1136 
will  not  be  prevented  by  the  actnol  continuance 
of  the  tenancy,  bnt  that  a  written  acknowledg- 
ment of  title  or  the  creation  of  a  new  tenancy  is 
necessary  to  keepalivetheowner'srights,  Whero 
A.,  an  infant,  puts  B.  into  possession  of  his  land, 
B.  holds  such  land  as  the  bailiff  of  A.  during  his 
infancy,  and  such  possession  as  such  bailiff  ex- 
cludes the  operation  of  the  Statute  of  Limitations 
with  respect  to  an  action  to  recover  the  land,  ns 
well  as  to  the  right  to  an  account  ol  rents.  Folei 
».  EOAN,  J7V.L.B.  340. 

2.  Application  to  brinq  undbb  Act. 
(a)  By  Advene  PoueteoT, 
[QvEBMBLAND,  AcT  1361,  ss.  19,  27.]— Duty  of 
Registrar.  ~  Where,  on  an  application  to  bring 
land  under  the  Act,  the  applicant's  title  arises 
from  adverse  possession,  Uie  Kegistrar  of  Titles 
should  deal  with  the  application  in  the  ordinary 


He  c 


inquin 


:i  the  e^ 


dence  in  support  ot  the  application,  t 
may,  if  not  satisfied  with  the  evidence,  refuse  to 
go  on  with  the  application.  Kx  parte  O'Nbhj,, 
7  Q.L.J.  166.     (Full  Court.) 

See  also  Brinoimo  Lands  undeb  Act. 
Warmer  v.  Dove,  (Tas  )  Badger  37. 
(b)  In  Fraud  0/  Advene  Poiieaaor, 

See  al$o  BBnama  Land  uhded  Act,  Fbaod. 

[S.A.,  AcTT  1861,  B.  Ui,  cf.  Act  1885,  s.  69 
(6.)] — CertificateofTitle  — Ejectment, —In  an 
action  of  ejectment  the  plaintiff  relied  on  a  certi- 
ficate of  title.  The  defendants  set  up  that  they  had 
been  in  possession  of  the  land  comprised  in  Ihecer- 
tifioate  of  title  lor  more  than  20  years.  The  issue 
put  to  the  jury  was  whether  the  defendants  had 
established  the  fact  ot  such  possession.  Held, 
that  there  must  be  anew  trial,  on  the  ground  that 
the  real  question  at  issue  was  not  whether  the 
defendants  had  been  In  possession  lor  more  than 
20  years,  but  whether  the  certificate  ot  title  bad 
not  been  obtained  by /raud,  the  defendants  having 
been  in  possession  of  the  land  at  the  time  of  the 
granting  ot  the  certificate  of  title,  and  the  de- 
claration on  which  the  certificate  of  title  was 
granted  having  falsely  alleged  that  there  was  no 
person  in  adverse  possession  of  the  land.  Wai>- 
HAH  V.  Buttle,  13  S.A.L.B.  1.     (Full  Conrt.) 


,C.oti<^lc 


ADVERSE  POSSESSION. 


{S.A..  AoT  18(11,  s.  1S4,  CT.  Act  1885,  a.  69 
(6.)]— CeniHcatB  of  Title  —  Stotute  of  Livu- 
talioit*  —  A  btenti  Jrom  colony  —  Local  Oaurt 
judgjneat  —  fiiJoppel.— la  1850,  H.  and 
Y-,  being  awnera  ol  ft  piece  of  land,  sold  it 
to  S.,  who  left  the  colony  in  1B5S,  giving 
Dp  poBsesaion  of  the  land  to  W.  (defendant's  hiu- 
baud.)  S.  never  paid  toi  the  land.  In  1880  an 
application  was  made  by  M.  to  bring  the  laud 
nnder  the  R&l  PropertT  Act,  and  on  2nd  April, 
1B81,  a  certificate  of  title  was  issued  to  him.  On 
ITth  Octobec,  1S82,  M.  transferred  the  land  to 
plaintiff,  the  defendant  before  and  at  the  time 
the  certificate  of  title  was  issued  being  in  poesea. 
sion  of  the  laod  as  devisee  of  W.  In  1863  the 
plaintiB  brought  ejeotment  in  the  local  Court  ol 
Itedruth  against  the  defendant,  when  reidict  wa» 
given  in  the  defendant's  favor,  subject  to  a  case 
reserved  tor  the  opinion  of  the  Supreme  Court. 
No  ease  was  ever  stated.  On  ejectment  in  the 
Supreme  Court,  held,  that  the  certificate  of  title 
issued  to  M.  was  void  »t  against  the  defendant 
unders.l3<ofTAei(eaJiVopfr(y.^c(,  1861;  that 
absence  from  the  colonj  was  not  a  disability 
under  the  Statute  of  Limitations  (No.  14  of  1867); 
and  that  the  action  la  the  local  conrt  did  not  operate 
as  an  estoppel  against  the  plaintiff.  Hiavai  c. 
WiLUAMB,  IB  S.A.L.it.  IS.    (Full  Court.) 

[ViCTORii,  Act  of  1866,  b.  132.]  — Certificste 
of  title^Falae  repretentation— Ordn-  /or 
eaneetiation.  —  The  Colonial  Bank  obtained  a 
certificate  of  title  as  registered  proprietor  of 
certain  land.  The  certificate  of  title  was 
isaaed  on  a  representation  that  R.,>  who  was 
grazing  cattle  on  the  land,  was  a  mere  trespasser. 
The  bank  brought  an  action  of  ejectment  against 
R.,  who  sQooeeded  by  relying  on  the  Statute  of 
Limitations.  Hi  then  issued  a  summons  under 
B,  132  for  the  concellation  of  the  certificate  of 
title.  Htld,  that  the  certificate  of  title  was  isaaed 
in  error,  and  an  order  was  mode  that  it  be 
delivered  up  to  be  cancelled.  Jii  re  TRAxsrEB 
or  Land  SrAmi.  ExparU  Kioby,  9  V.L.B.  (L.) 
417,  5A.L,T.  128. 

3.   Defence     im    Action    bt  KEoisTEaan   Pao- 
rniBToB.     (Set  aUo  1  ni;>ra}. 

(TicTOBiA,  Acts  OF  1862,  1863,  s.  26,]— Eject- 
ment— Defence — Advirtepoitettio  n — Succenivt 
occupation— CerlificaU  of  title.— In  an  action  ot 
ejectment,  begunby  a  writ  issned  18th  April,  1866, 
the  plaintiff  lannched  bis  case  by  proving  a  certifi- 
cate ot  title  dated  7tb  April,  1B66,  which  certified 
thatt  he  plaintiff  "  is  now  the  proprietor  of  an 
estate  in  fee  simple  "in  the  land  sued  for,  "  subject 
nevertheless  to  alich  encumbrances  and  interesta 
as  are  notified  by  memorandum  uiiderwritten," 

Underwritten  was  the  following  memorandum  ; 

"  Any  rights  subsisting  under  any  adverse 
posseasiou  of  the  land."  The  defendant,  in 
answer,  showed  that  from  1849  downwards,  the 
land  was  in  the  successive  oconpation  ot  persons 
through  whom  the  plaintiff  did  not  claim,  and 
the  defendant  did  claim.  The  plaintiff,  in  repi;, 
shewed  that  the  persons  through  whom  the 
defendant  claimed  had  aot  the  sole  occupation^ 
that  no  one  person  then  had  exclnsive  possessiou. 
Held,  on  motion  to  enter  a  verdict  for  the 
defendant,  11]  That  the  certificate  was  a  valid 
one  nnder  the  Acta  No.  140  and  No,  180,  s.  26, 
and  the  regulations  issued  under  the  later ;  (2) 
that  in  an  action  of  ejectment  such  a  certificate 
iB  onlj  pnia&fatU  evidence  of  a  plaintiff's  title 


and  hia  right  to  the  possession ;  and  is  met  and 
defeated  by  evidence  of  poBseasion  for  fitteee 
years  by  others  than  the  plaintiff  or  those  thionjh 
whom  heclaims.  HuspbtcMichbi.,  4  W.W.  S 
A'B.  (L.)  IS. 

[ViciOBU,  AiJT  OP  1866,]^Ejectmeni— 
Defence — Advert*  poeiamtm  —  Paymmt  nf 
raUt.  —  Plaintiff  was  registered  proprietor, 
having  brought  the  land  under  the  Act.  In 
an  action  of  ejectment,  the  defendant  reUed 
on  adverse  possesaion.  It  was  proved  tlut 
in  1841  a  person  acting  as  owner  of  the 
land  gave  it  in  satisfaction  of  a  debt  to 
defendant,  who  then  fenced  It  in.  In  1847, 
defendant  became  insolvent,  but  beyond 
occasionally  visiting  the  land,  both  before  and 
after  his  insolvency,  eierciaed  no  right  of  owner- 
ship. In  1861  nearly  all  the  fencing  had  been 
removed,  but  one  or  two  of  the  original  posts 
were  standing  when  the  action  was  brought. 
About  five  years  before  action,  defendant  nu 
rated  tor  the  land,  and  about  three  years  before 
action  paid  the  rates,  evicted  a  person  then  in 
possession,  and  himself  continued  in  possession. 
A  verdict  having  been  found  for  the  defendant, 
held,  that  the  evidence  woa  not  sufficient  to 
maintain  the  verdict.  Cbibhoui  r.  Cafpbb,  6 
W.W.  *  A'B.  (L.)226. 

[TiCTOBiA,  Act  of  1866,  b.  49.]— Ejectment 
— Defence  —  PropriitoT  —  Advertt  poutiMian— 
Burden  of  proof.-  In  ejectment  by  a  roistered 
proprietor,  the  defendant  set  up  a  titie  b; 
possession  of  fifteen  years.  Be  proved  an 
enclosure  by  him,  more  than  fifteen  years  before 
action  brought,  of  part  of  the  land  sought  to  be 
recovered,  and  subsequent  use  of  part  of  the  land 
so  enclosed.  The  fence,  however,  was  only  ot  a 
temporary  nature,  aud  was  removed  or  deatrojed 
shortly  alter  its  erection.  jEfeW,  per  Fellows  J.. 
that  the  words  "adverse  possessioa'*  in  the 
Transfer  ot  Land  Statute  (No.  tiOl),  s.  49,  mean 
posBession  in  tact  as  ostensible  owner  (aa  distin- 
guished from  clandestiae  trespaas},  and  bave  ni ' 


possession  for  fifteen  years,  not  being  the  real 
owner,  acquires  an  absolute  titie  ipto  facto ;  that 
it  is  for  a  jury  to  determine  whether  the  use 
relied  upon  ot  the  land  was  a  mere  trespass,  or 
was  an  assertion  of  a  right ;  that  it  lies  upon  the 
party  who  seta  up  a  claim  rnider  the  Statute  a( 
Limitations  to  prove  it ;  and  that  the  defendant 
in  ejeotment  by  the  registered  owner  having 
started  the  statute  o^inat  the  plaintiff,  by 
showing  that  the  plaintifl  has  been  out  of  it,  and 
the  defendant  and  others  in  possession  for  fifteen 

Esars,  it  then  Ilea  upon  the  plaintiff  to  show  that 
ia  titie  accrued  within  fifteen  years,  either  to 
himself  or  to  some  person  through  whom  he 
claims  ;  also,  that  acts  ot  ownership  upon  a  part 
of  the  laod  may  be  evidence  of  possession  of  the 
whole.  Per  Stephen  J. :  That  mere  acta  of 
posaession  or  occupation  do  not  conatitnte 
"adverse  possession,"  so  as  to  invalidate  a 
certificate  of  title  ;  that  the  defendant  most  show 
that  such  acts  were  adverse  as  under  the  law; 
and  that  possesaion  ot  part  is  not  possession  ot 
the  rest  of  the  property,  unless  it  forms  one 
whole,  in  fact,  or  by  unity  of  title.  Per  Barry 
J. :  That  the  plaintiff  is  entitled  to  recover  any 
portion  of  which  defendant  has  not  shown  actaal 
posaeasion  for  fifteen  years ;   and,  jwr  atriaii. 


ADVEBSE  POSSESSION. 


that  it  ifl  loT  ft  JD17  to  detetmine  the  fMt  &nd 

extent  of  the  poBseaaion  Mt  up  b;  the  defendant. 
SuDOHTON  V.  Bbowh,  1  V.L.R,  (L.)  160.  (FuU 
CoQrt.) 

[TiciOBU.] — Ejectment —Defence — A  dverie 
poiaeiiion — Fence. — To  prove  adverse  potseBBion, 
it  muBt  be  shown  that  there  has  been  a,  oontina- 
Sition  of  aota  of  treapaaa,  connected  with  a  desire 
KDd  intention  to  oomplete  the  int^oate  title.  In 
an  action  of  ejectment  upon  a  oertiGcate  ot  title, 
the  defendant  get  up  adTetse  poaeewlon,  but  with 
a  break  during  eeTeral  jeorG.  The  only  eridenoe 
of  poHBesdon  in  anyone  during  this  interval  was 
the  eiiBtence  of  an  old  fence,  with  which  the 
land  in  queation  had  been  enclosed,  with  other 
land,  by  a  person  formerly  in  possession,  but 
who  had  Boid  to  a  person  not  proved  to  have  even 
taken  poasession,  3tld,  that  the  fence  was  not 
evidence  ot  posnesaion,  it  not  being  shown  that 
there  was  anyone  enjoying  the  benetit  ol  it. 
O^TK  V.  WH4BT0H,  5  V.L.K  iL.)  97.  (Full 
Court.) 

[T«.,  AcTP  o»  1863,  8.  IBS.]— Ejectment- 
Defence —ilejMfered  proprieior — Grant  made  in 
ftaud  or  not  taltt^StataUof  Limita  tiom — EJfecl  of 
certifieale.-  In  1&S5  acertifioateof  title  was  issued 
nnder  Tht  Btal  Property  Act  to  F.,  which  title 
H.,  who  had  been  in  absolute  and  undisturbed 
poMcssion  since  lBfl3,  sought  to  avoid  under  s. 
135  and  under  the  Statute  ot  Limitations.  The 
landhad  been  originallj' granted  in  1870  to  J.  H., 
F.'i  predecessor  in  title,  and  registered  without 
any  application  on  his  part,  he  being,  therefore, 
a  registered  but  not  an  applicant  proprietor. 
Held,  that  s.  IBS  did  not  apply  to  F.'s  certificate, 
as  it  applied  only  lo  applicant  proprietors,  and 
not  where  the  claim  is  a  grant.  The  case  con- 
templated bv  this  section  could  only  arise  when 
the  first  holder  ol  a  certificate  had  procured  it  by 
a  talw  or  mistaken  declaration.  Held,  also,  that 
the  Statute  ot  Limitatioiis  applied  to  land  under 
The  Real  PTOperty  Act,  notwithstanding  the 
general  words  in  s.  1  thereof.  So  that  adverse 
possession  tor  twelve  years  will  prevail  agaiost 
the  holder  ot  a  certificate  of  title,  in  each  case 
the  statute  to  run  against  the  registered  proprietor 
from  the  date  ot  his  certificate  of  title.  The 
prodnotlonot  a  clear  certificate  of  title  to  himself, 
together  with  formal  proof  ol  the  identity  of 
the  land  described  in  the  oertitloate  and  writ, 
held  to  be  absolute  evidence  of  a  man's  title, 
in  the  absence  ot  any  reoognitioD  by  him  ot 
a  sabaequent  tenancy  or  adverse  interest. 
FUTHEBSTOHB  V.  HuiLON,  3»h  April,  1686,  Tas. 
Dig.,  Col.  10,  Badger,  Beal  Property  Digeet, 
No.  4. 

[N.Z.}— Ejectment  — Defence  —  Statute  of 
tiaiitatioTUS  and  i  Will.  IV.  e.  27— Crown 
out  of  poMMiiwi  —  Jn/ormofiim  of  intnuion — 
Scire  faeiat  —  SI  Joe.  I.  c.  14 — Crown  Suit* 
Act,  1881— Cnwn  Suiu  Act.  18S3.  u.  32,  23- 
Supreme  Court  Rule,  471 — New  Zealand  Company 
—Land  order— Groan  grant— 9  and  10  Fie,  e. 
383—10  and  11  Vic,  c.  lia— 14  and  16  Vic. 
c.  86—31  and  33  Tic,  e.  93  — iVfui  Zealand 
Company'!  Land  Claimanii  Ordinaneei,  1861- 
lB61-^Abandon7nenl—Lachei—PUTchaee  without 
nolUe  —  Deed  —  Iniu^lcicnt  dncriplicn  —  Land 
Trantfer  Aett  —  Ultra  viret  —  Eegietration- 
PriorUy — Deed*  Segietration  Ordinance,  1843 
—Detdt   BegittraCion    Act,  imi—Dudt  Regit- 


IS  of  the  N.Z.  Company's  Land  Claimants  Or- 
dinance, 1861,  is  conclusive  7  HelA,  ptr  John- 
stone and  Williams  JJ.  (Prendergost  C.J.  dieiea- 
tiente},  where  the  Crown  has  been  out  ot  posaeB- 
sion  of  land  for  mora  than  20  years  and  then 
makes  a  grant  of  it,  the  statute  31  Jac.  I.  o.  14, 
giving  the  person  in  occupation  a  right  to  pos- 
session until  the  Crown  has  obtained  a  judgment 
against  him  on  an  information  ol  intrusion, 
ceases  to  apply.  Semble.  That  the  proceeding 
by  writ  of  intmsion  is  abolished  by  "  The  Crown 
Suiu  Act,  1881."  Where  title  is  derived  under  a 
land  order  of  the  N.Z.  Company,  followed  by  a 
Crown  grant,  20  years  adverse  possession  before 
the  issue  of  the  grant  will  not  operate  at  a  bar 
against  the  grantee.  The  doctrine  of  Jokne  v. 
Rivert  (S  N.Z.  App.  Cos.  S44I  foUowed  and  ei- ' 
tended.  In  1841,  A,  the  holder  ot  land  under  a 
S.Z.  Land  Company's  order,  conveyed  ports  ol 
his  land  to  purchasers  by  deeds  which  imper- 
fectly described  the  land  sold.  In  1843  the 
purchasers  abandoned  the  land,  which  was 
thereafter  occnpied  adversely  by  other  persoDs. 
In  1851  A.  conveyed  the  land  to  B. ,  who  mode  a 
claim  tor  a  grant.  In  1859  C.  entered  into  pos- 
session ot  the  land  without  title.  In  1876  (he 
N.Z.  Land  Company's  Land  Claimants'  Commis- 
sioner reported  that  B.  was  entitled  to  a  grant ; 
but  in  1879  the  Commissioner  purported  to  with- 
draw his  report.  In  1884  C.  took  conveyances  of 
the  land  from  the  original  purchasers  and  ap- 
plied to  the  CommlBoionet  to  have  bis  claim  in- 
vestigaled.  In  1886  a  Crown  grant  was  issued 
to  B.  ontevesting  to  1851.  Held,  per  Johnston 
and  Williams  J.,  affirming  Biohmond  J.  (Pren- 
dergastC.J., dissenting):  (1)  That  by  ss.  3,  4ofTA« 
NeiB  Zealand  Land  ClaimanW  Ordinance,  1851, 
C.'s  claim  was  too  late  to  be  entertained,  and  by 
The  Amendment  Act,  1861 ,  it  was  also  too  late,  as 
being  derived  from  conveyance*  dated  alter  1861; 
(2)  That  B. ,  being  a  purchaser  for  value  without 
notice,  and  having  got  in  the  legal  estate,  had  a 
good  title ;  (3)  That  any  rights  which  the  ori- 
ginal purchaser  might  have  bad  under  9  and  10 
Vio.,  C.  382,  a.  51,  to  have  the  grantee  declared 
for  them  had  been  lost  by  the  abandon- 


chaaers  was  insnfflciently  described,  no  equity 
against  the  land  would  be  enforced.  UuDOvui 
V.  Davi,  4  N.Z.L.R.,  App.  Cas.  192.  (FuU 
Court.) 

[N.8.W.]  — Ejectment — Informatum  oftntru- 
$ion  by  Croum — Nullum  Tempui  Act,  9  Oeo.  III. 
c.  16  —  (7on*irue(iOTi  o/  9  Oeo.  IV.  c.  83,  ».  34— 
AppUeationofEnglithttatutettoN.S.IV.^Held, 
affirming  the  judgment  of  the  Supreme  Court  of 
N.S.W.,  that  the  Imperial  Nullum  Tempui  Act, 
9  Oeo.  Ill,  c.  16,  is  in  force  hi  N.S.W.,  and  that 
it  apphes  to  lands  which  have  never  been  dealt 
with  by  the  Crown.  That  the  Act  9  Oeo,  IV.  c. 
B3,  s.  24,  primA  facie  on  its  true  construction, 
applies  the  Nullum  Tempui  Act  to  the  colony. 
lU  operation  to  that  effect  cannot  be  restricted  by 
confining  the  laws  and  statutes  thereby  applied 
to  those  relating  to  procedure,  or  by  showing  that 
a  specific  exception  in  the  applied  Act  preserving 
the  Crown's  right  could  not  operate  in  the 
circumstances  of  the  colony.  Attobnei-Oeneiul 
0.  Love,  15  W.N.  (N.S.W.)  132;  1898  A.Ct  679. 


AFFIDAVIT— ASSUBANCE  FUND-ATTORNEY. 


12 


APFroAVIT. 

In  support  of  application   to  remove 

See  Caveat   against    DEALraas — 
Practice  (2). 

ALTERATION. 

0/  iiutrumetU  after  execiaion 
See  Instsdhbhtb  of  Title. 

Baiieeb  v.  Weld,  N.Z.LJt. S  B.C.  104. 

AMENDMENT. 


APPEAL  FROM  REGISTRAR. 

Mode  of,  on  refusal  of  application  to 
bring  land  under  Act 

See  BBiNQiNa  Land  undeb  Act — 
Dutiee  of  Registrar. 

Ex  parte  BowKis,  7  V.L.B.  (L.)  814; 
Re  FiwNs,  28th  June,  1867,  Taa.  Dig., 
ool.  lOG. 
Poicer  of  Court  on  such  reftual 

See  BsiNaiNa  Land  undeb  Act — 
Miscellaneoii*  Cases. 

BiDOH  V.  Rbdobdbb  or  Tttlbe,  9th 
Ootober,  1890,  Tub.  Dig.,  ool.  103. 

See  Costs. 

APPLICATION. 

See  BitiNaiNa  Land  undeb  Act. 

ASSIGNEE. 
In  insolvency 

See  BAMKEDPTOr. 

See  Caveat  against  Dealings. 
Of  lease,  liability  of 

See  Lease. 


ASSIGNMENT, 


ASSURANCE  FUND. 
Actions  against 

Hee  Reuedies  fob  Depbivation. 
Duty  of  Registrar  to  protect 

See  Bkingiuo  Land  undeb  Act — 
Duties  of  Registrnr. 

Ex  parte  Bowhan,  7  V.L.R,  (L.)  314, 
3  A.L.T.  26 ;  lit  Nblbon  BiioTHBBe, 
N.ZL.B.,    6    S.O.    111. 
See  also  Cavbat   aoainbt  Dbalinob, 

_  QDEENBLiKD      TbDBTEEB      LIMITED     V. 

Bboibtbab  or  Titlbs,  B  Q.L.J.   46. 


Mortgage  bt/  company — Seal  of  company 

not   properly    affixed,   but   instrument 

otherwise  in  form — Protection  of  fund 

See  In  re  Ktian  Taij^bt  BiiLWii 

Co.  0.  Oven,  8  N.Z.LJl.  622. 

ASSURANCE  FOND. 

CoNTKmDTIOKa   TO. 

IVicToBU,  Act  1866,  b.  32.}— Additional 
contribution  —  Doubtjid  titU  of  traju/erer.— 
Where  truBteeB,  with  a  power  to  sell  or  mortgiae, 
executed  a  mortgage  witti  power  of  sale,  and  the 

tiurchaaei  nniier  the  power  appUed  to  bring  the 
uid  Dnder  the  Act,  the  KegiBtrar  waB  ordered  b; 
the  Court  to  issue  n  certificate  ol  title  on  an  ad- 
ditional indemnity  being  paid  to  the  AsBur(iD<» 
Fond,  In  accordance  wiUi  the  proTiaiona  of  a.  33. 
In  re  Salteb,  2  V.R.  (L.)  118,  2  A.J.R.  78. 

[VicTOBiA,  Act  of  1866,  b,  32.]— Additional 
Contribution — Caveat. — G.  verballj  promised 
8.,  in  consideration  of  £600,  that  he  would 
not  lodge  a  caveat  against  the  bringing  ol 
certain  land  under  The  Transfer  of  Land 
Statute  i  thai  he  would  aseiet  S.  in  obtain- 
ing a  certificate  of  title,  and  would  give  a  trans- 
fer of  hie  interest.  C.  carried  ont  the  contract  as 
far  as  he  could ;  the  lood  was  broogbt  under  the 
Act,  au  inoieased  oontribution  being  made  to  the 
guarantee  fund,  and  it  waa  agi^d  Chat  £50 
should  be  deducted  from  the  sum  to  be  paid  to 
C.  Held,  that  though  C.  could  not  reoovei  on 
the  agreement,  as  it  waa  not  in  writing,  he  could 
mainlAiu  an  action  upon  an  account  stated  foi 
the  amount  agreed  to  be  paid  him.  Coeeb  v, 
Sfbncb,  3  T,L.B.  (L.)  273.     (Full  Court.) 

[ViOTOKU,  Act  1890,  BB.  47.  309.}— CommiB- 
aioner'a  right  to  demand  contribution— 
Beatons  for  demanding  contribiuion. — Dnder  e. 
47  of  the  Act,  the  Commissioner  is  oonstituted 
the  sole  judge  of  the  sufficiency  of  the  indemnity 
in  the  cases  mentioned  in  the  seotion,  but  an 
applicant,  on  tendering  the  proper  tee,  is  en- 
titled to  be  supplied  with  such  information  as 
will  enable  such  applioant  to  oBOertain  either  (1) 
What  document  it  is  alleged  has  not  been  pro- 
duced ;  (2)  In  what  respect  the  evidence  of  title 
is  said  to  be  imperfect;  or  (3)  What  doubtful 
claim  or  demand  is  supposed  to  bave  arisen  upop 
the  title,  in  re  Swau/>w  iS  Abiet.l,  Ijixi,,  30 
V.L,R  808. 

[N.Z.,  Aci  1886,  s.  177-]— Percentage  on 
transmission.- Under  s.  177  of  the  N-Z.  Act  of 
1885  the  value  of  the  estate  oi  intecest  on  which 
assurance  charges  were  leviable  was  the  value  of 
such  estate  or  iutereat  to  the  transmitter,  and 
not  the  value  ot  such  estate  or  interest  free  from 
encumbrances.  Jn  re  Loft,  6  H.  Z.  L.B- 
SS5.  [N,B.  -This  decision  is  aSeoted  by  s.  11  of 
the  Amendment  Act  of  1889.] 

ATTESTATION. 
Of  instrutn«nts 

See  Inbtbuhents  of  Title. 
Ses  Registrab,  Duties  op. 
Ex  pa.rU  Dati,  6  N.Z.L  Jt.  760. 

ATTORNEY. 
Pou-er  of 
See  PowxB  of  t^rtOKtas. 
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ATTORNEY-GENERAL. 

Rifflu  of  to  lodge  caveat  on  behalf  of 
Crown  againtt  applwation 

See  Brinoing  liAHf  undbb  Act 
Be  WuDR,  11    N.S.W.L.R    369; 
Ex    parte   Babs     op    ADaTHu.ASU, 

ATTOSNEI-aEHEIUL      (CaTBAIOS),     16 

N.S.W.L.B.  (L.)  356. 
Caveat  by — Crown  Landt 

See  Caveat  aqainst  Deaunob. 

ATTORNMENT  CLAUSE. 

In  mortgage 

See  MoBiOAOE — Dutresa,  Mortgagee 
in  possession. 

■  BANKRUPTCY. 

Of  fnortgagor — Distress  by  mortgagee 
See  MofiToAOR — Powers  and  remedies 
0/  mortgagee. 

[Q.,  kO!  OF  1861,  8.  66.]  — Cancellation  of 
litle.— Where  utmnafer  of  propertj  was  declared 
void  as  agtilast  a  trustee  in  insolvencj,  an  order 
was  mode  to  cancel  the  certificates  of  title  in  the 
book,  enter  the  vesting  order,  and  issae  new 
certificates  of  title.  Be  Wildabu  and  Hutchison, 
Ex  parte  Mibbim,  1  Q.D.B.  [Pt.  II)  47. 

[VicTOMA,  Act  oir  1866,  ss.  49,  61.]— Certifi- 
cate issued  to  official  aanignee— Subject  to 
righti  of  dovter  and  rights  vnder  a  volantary 
settlemtnt. — Where  H.,  an  insolvent,  paid  part  of 
the  purchase  money  of  land  before  his  diachitrge 
from  his  first  insolvency  and  the  balance  after 
diseharge,  and  votuntarilj  settled  land  by  post 
nnptial  settlement  npon  trustees  in  trust  lor  bis 
wife  and  children,  and  a  certificate  of  title  was 
Issaed  to  J.,  the  ofBcial  assignee  under  the  first 
Insolvency,  subject  to  the  rights  of  dower  in  H.'s 
wife  and  the  rights  under  the  settlement,  and  the 
settlement  was  set  aside  as  void  at  the  suit  of  the 
official  assignee  nnder  H.'s  second  insolvency: 
Held,  per  Moleswortb  J.,  that  the  vesting  of  en- 
cumbrances on  a  certificate  has  no  further  effect 
nnder  s.  49  than  to  leave  the  rights  under  the 
settlement  onaffected,  though  it  might  be  other- 
wise under  B.  51.     Shaw  v.  Scott,  3  A.J.B.  16. 

[VicTOEiA,  Act  op  1890,  ss.  366,  287.]— Duty 
of  Registrar  —  Aisigntt  of  insolvent  estate, 
ajTpIication  by  —  Caveat  —  Regittration. — Where 
the  nsBignee  of  an  insolvent  estate,  having 
lodged  a  caveat  against  any  dealing  with 
land  forming  part  of  such  estate,  meJies  an 
Application  to  be  regiatered  as  proprietor 
under  s.  236  of  TItt  Transfer  of  Land  Act, 
1890,  dnring  the  existence  of  sneh  caveat  the 
Registrar  is  bound  to  ignore  all  dealings  by  the 
insolvent  proprietor  wi^  land  under  the  opera- 
tion of  the  Act,  and  to  register  the  assignee.  In  re 
pALKATEEK,  16  V.L.B.  793.     (Full  Court.) 

[8.A.]  — Ejectment — Ejectment  cannot  be 
maintained  against  a  bankrupt  registered  pro- 
prietor by  his  trustee.  Eellt  v.  Doodt,  6 
B.A.L.B.  182.    {Fnll  Court.) 

[N.Z.,  Act  of  1886.]— Foreign  Bankruptcy. 
— A  bankruptcy  in  Victoria  confers  no  title  reoog- 
□isabla  in  Mew  Zealand  to  land  in  Kew  Zealand, 
and  what  purports  to  be  a  tianimisaion  under 
Buoh  cireimiatanoes  is  not  a  registrable  docu- 
ment.    ExparU  Bettle,  14  M.Z.L.B.  139. 


(TitTPOBiA,  Act  op  1890,  s.  236,]— Sale  by  in- 
solvent trustee  in  insolvency— Pvrchatev>{(A- 
out  notice  of  iniolvmey  of  trustee— Action  to  en- 
force mortgage  by  originai  insolvent^-Seetitary 
partiet — Appointmtnt  of  new  truttte — Insolvency 
Act,  1890  [No.  1102),  ,>.  67,  67  (41.)~A  sale  by  a 
trustee  of  an  insolvent  estate,  who  has  himaelf 
become  insolveat,  of  the  interest  of  the  original 
insolvent  in  land  oC  which  the  trustee  as  such  is 
the  regiatered  proprietor,  to  a  purchaser  who  has 
no  notice  of  the  insolvency  of  the  trustee,  is 
valid.  Therefore,  in  an  action  to  enforce  an 
equitable  mortgage  given  bv  the  original  insol- 
vent, the  purchaser  from  me  trustee  being  en- 
titled to  the  equity  of  redemptjon,  is  a  necessary 
party.  There  having  been  such  a  sale,  it  is  not 
necessary  that  a  new  trustee  of  the  estate  of  the 
original  insolvent  should  be  appointed  and  made 
a  party  to  the  action.  Cokbett  v.  Sdluvan,  19 
A.L.T.  177. 

[N.S.W.]— Voluntary  Transfer — In  the  case 
ofavoluntarytransfer,  the  Begistrar  is  not  entitled 
to  notify  on  the  certificate  of  title  that  the  trans- 
fer is  made  subject  to  the  provieions  of  s.  6G  of 
the  Bankruptcy  Act,  Ex  parte  CAtmON,  16 
N.S.W.L.B.  (L.)  139.  (FuU  Court.)  See  also 
Cbow  v.  CAUfBEUi.  10  T.L.B.  (Eq.)  166. 

BARE  LEGAL  ESTATE. 

Deprivation  of 

See  Beubdieb  fob'Bepbivatiok. 

BLANK  TRANSFER. 
See  Transfer. 

BONA  FIDE  MORTGAGEE. 

Person  deprived  of  interest  in  land. 
See  Reuedies  fob  Deprivation. 

BONA  FIDE  PURCHASER 
Of  land  not  under  the  Act. 

See  Remedies  for  Deprivation. 
BONA  FIDE  PURCHASER 
See  Adtebsb  Pobsession. 

McDowAY  D.  Davx,  4  N.Z.L.B.  App. 
Cas.  102. 
See  Bamkruptcy. 
See  Boundaries. 

Pleabancb  v.  AU.EH,  16  V.L.B.  601 ; 
11  AX.T.  28. 
See  Certificate  of  Title. 
See  Error. 
See  FoAUD. 

See  Mortgage. — Power  of  Sale. 
See  Remedies  fob  De[>bitat[on. 
BOUNDARIES. 

See    Certificate     of     Title    (a) 
Cancellation. 

BouBEBc.  SoBWEtzntT,  9  N.S.W.L.B. 
(Eg.)  162. 
BOUNDARIES. 

[Tashania.]  — Crown  Qitnt— Mistake  in  de- 
scription—tiatural  boundarits.—la  a  deed  where 


18  BO 

though  QBither  the  distBDOM  nor  the  compnted 
oonlenta  oorreflpond  with  snch  bonndariea. 
Clebkb,  March  9,  1871.      Tag.  Dig.,  col.  104. 

[Tabmaku.]— Crown  grant— Miitake  in  „„- 
teriptioit — Nan  grant  vpheld — Survey  inrapable 
q/'«T(W,—In(igrant  from  the  Crown  to  E.  of  a 

K'eoe  of  land,  tha  deacription  did  not  apply  to  tha 
nd  actually  purchased,  bat  by  a  miatBle  In  the 
diagTftm  included  other  land.  On  discoTering 
the  mistake,  the  groat  was  set  aside  and  a 

one  isBaed.     It  waa  shown  that  E.  bought  ii. 

cordanoe  not  with  the  diagram  but  with  the 
sutrey,  and  the  cotreoted  grant  was  npheld,  aa 
where  there  is  a  disorepancj  between  the  two  the 
snrvej  must  preTail,  u  being  incapable  of  error. 
Queen  v.  Eoah,  Sept.  6,  1384,  Tas.  Dig.  col,  104. 

[ViOTOBii.]  — Crown  Grant— COTwIruciion— 
Evidence.— In  a  Crown  grant,  the  land  «old  WM 
described  by  the  acreage  and  by  measured 
boundaries,  and  was  sJao  described  as  being 
bounded  OD  the  south  by  a  road  one  chain  wide. 
Ko  starling  point  tor  the  measnremeuts  was  given 
in  the  description  of  the  parcels,  but  on  the 
ground  itself  the  angle  of  the  road,  and  the 
BOQth-eastem  point  of  the  land,  were  marked  by 
a  peg  put  in  by  the  Government  snrveyor. 
According  to  the  position  of  the  peg  and  boondary, 
the  land  was  some  acres  less  than  the  qoantity 
mentioned  in  the  grant,  and  the  eastern  boundary 
was  one  chain  shorter  than  the  grant  asserted  it 
to  be.  The  judge  at  the  trial  rejected  evidence 
which  was  teniered  by  the  plaintiff  to  show  that, 
by  measuring  from  the  starting  point  of  an  allot- 
ment north  of  the  allotment  ia  question,  the 
Elaintiff  could  only  obtain  the  proper  quantity 
y  including  the  road,  and  directed  the  jury  that 
the  land  conveyed  was  not  that  mentioned  in 
the  grant,  but  the  portion  actually  marked  out 
by  the  Government  surveyor,  and  Uiat  this  could 
not  bo  controlled  by  the  meftsurements  in  the 
grant.  On  motion  for  a  rule  for  new  trial,  ktld, 
that  the  question  was  one  for  the  jury ;  that  the 
direction  to  them  was  right ;  and  that  the  rule 
should  be  refused.  Scott  v.  SHiBKg  or  Eltkib 
AND  Hbidelbsbo,  3  V.LJl.  (L.)  98. 

[Victoria.]— Crown  Qrtat  —  DUerepancy 
bettaem  and  turvey  boundarUi-Survey  Bound- 
arUi  Act,  1885  (No.  855).  «.  8,  1,  Q—DUcrep- 
ancy.  meaning  of— Error  or  miitake—Fence  to  be 
regarded  a»  lareey  boitndary— Obliteration  of 
lureey  ftoundaTO*.— Wherever  there  is  a  discrep- 
ancy, however  great,  between  the  dimonsions  of 
survey  boundaries  or  the  area  they  include,  and 
the  area  or  dimensions  expressed  in  a  Crown 
grant,  the  aurvey  boundaries  are  lo  be  taken  as 
the  controlling  dominant  indicator  of  title,  and 
must  prevail.  Brows  v.  Anthomess,  16  V  L  R 
284,  U  A.L.T.  204.     (Full  Court.) 

pI.Z.]— Crown  Grant— D«si;rip(ioBD/j)flrcef» 

in— Absence  of  natural  boundaries— Evideiice 

Survey— Occupation— Posteisiait.— When  parcels 
of  land  are  grajited  by  the  Crown  having  no 
natural  boundaries,  the  original  survey  marks 
being  gone,  and  when  there  is  no  great  difference 
in  admeasurement,  a  long  occupation  acquiesced 
in  by  the  adjoining  owners  will  be  taken  by  the 
Comt_  as  convincing  evidence  that  the  lands 
occupied  are  the  lands  granted,  notwithstanding 
that  they  cannot  be  made  to  tally  with  the  plans 
or  the  grants.  Next  to  natural  boundaries,  the 
highest  regard  is  had  to  lines  actually  run,  and  ' 


oornere  actually  marked,  at  the  time  of  a  grant, 
and,  if  the  description  ia  doubtfnl,  parol  efidniee 
of  the  construction  given  to  it  by  the  parties  is 
admissible,  and  will  bind  their  successors  in  title. 
Semble,  that  even  under  The  Land  Transfer  Act, 
possession  should  be  the  best  evidence  of  title. 
EgniTAXLE  BimjiiNa  AND  Imvxstuent  Co,  e. 
Rosa,  tJ,Z,L.B.  6  B,C.  229. 

[N.Z.,Ac!ropl88£.]— Plan  passed  by  Survey 
Oflice^Occupnlion— OW  J^'ene*  —  Injunction.— 
The  predecessors  in  title  ol  the  pluntiffs  and 
defendants  respectively  bought  from  the  same 
vendor  adjacent  properties.  The  weight  of  evi- 
dence showed  that  a  certain  old  fence  was  the 
boundary  between  these  properties,  according  lo 
which  they  were  sold.  The  defendant's  measure, 
ments  on  the  ground,  from  the  corner  ot  his 
allotment  to  this  fence,  along  another  boundary, 
was  shorter  than  the  measurement  shown  on  his 
conveyance.  The  plaintiffs'  measurement  along 
the  continuation  of  this  boundary,  from  the  fence 
to  the  corner  of  his  allotment,  was  not  greater 
than  that  shown  on  his  conveyance.  The  defen- 
dant removed  the  lance  on  to  the  plaintifla'  land, 
so  as  to  make  the  measurements  on  the  groond 
correspond  with  the  measurements  on  his  con- 
veyance, and  the  Survey  Office  passed  as  correct 
a  plan  showing  the  new  position  of  the  fence  u 
the  true  boundary  between  the  properties.  The 
defendant  applied  to  bring  the  land  ahown  as  his 
on  the  plan  under  the  provisions  of  the  AcU. 
On  action  brought  to  restrain  the  application, 
and  for  damages,  held,  that  the  plaintiffs  were 
entitled  to  an  injunction  to  restrain  the  defendant 
from  proceeding  with  his  application  ;  that  the 
defendant  had  no  right  to  apply  for,  and  the 
Land  Transfer  Office  should  have  refused  to 
grant,  a  certificate  of  tiUe  including  the  land  on 
the  plaintiffs'  side  of  the  old  fence,  even  although, 
according  to  the  survey  accepted  by  the  office, 
the  conveyance  might  show  &at  the  detendaot 
was  entitled  to  it.  Equitable  Building  and 
Investment  Co.  v.  Sou,  N.Z.L.B.  S  8.C.  229, 
lupra,  foLowed.  TiUNKB  v.  Tbomson,  7  N.Z.L.B. 
71. 

jTiraoBU.Acior  1866.]— Certificate  of  title 
— Parcels— Plan  in  margin—Abulials^FiguTtd 
dimeiuions—  Statute  of  Limitationi — Posseision  cf 
unenclosed  portion  of  land  by  possession  of  ai^oini'ig 
enclosed  portion — No  connected  adverse  postessivn 
— Wrongf-ul  adndssion  of  unimportant  evidenee. — 
Where  the  description  of  land  in  a  certificate  of 
title,  giving  the  area  approiimately,  is  merely  by 
a  plan  on  the  margin,  showing  abuttals  at  each 
end  on  a  street,  the  dimensions  of  the  boundary 
lines  being  also  marked,  but  tailing  short  of  tbe 
actual  distance  between  such  two  streets,  the 
position  shown  by  plan  will  govern,  to  the 
exclusion  of  the  Sgnrod  dimensions,  which  will 
be  considered  as  falsa  demonstratio.  Where  the 
fence  of  one  portion  of  a  close  has  been  allowed 
to  disappear,  the  other  portion  I 
tinuoDS    occupation,     there    having  1 

adverse  possession  ot  the  unenclosed 
.  the  Statute  of  Limitations  does  not  run 
against  the  occupier  of  the  enclosed  portion. 
The  wrongful  admission  in  evidence  of  deeds  at 
other  land,  to  show  the  position  ol  one  of  the 
abutting  streets,  is  not  a  ground  tor  Interfering 
with  the  verdict,  where  there  Is  sufficient  other 
evidence  to  support  it.  Siuui  v.  Ouh,  G  T.L^. 
(L.)  IM. 
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[yKiTOiu,AoT  at  1866,  s.  «.]  — Certifieftle 
of  title — Plon  in  Tnargin— Starting  point  therein 
tntnticned  —  Old  itarling  poinl  niperieded. — 
Plain  tiff 'r  certifioate  of  title  referred  to  a  plan 
in  itg  nuugiD  wbioh  showed  b;  Sguced  dimen- 
sions that  the  commencing  point  of  his  land  waa 
76  feet  north  from  the  N.E.  angle  of  a  certain 
allotment  2.  Defendant's  certificate  of  title  aJeo 
referred  to  a  plan  in  its  margin  irhioh  showed 
by  fignred  dimenaions  that  the  commencing 
point  of  her  land  was  69  feel  6  inches  north  from 
the  same  N.E.  angle,  and  that  her  land  extended 
further  north  IS  feet  6  inches,  thus  making  the 
northern  boundar;  oonternunous  with  the  plain- 
Ufl's  southern  bonndacy.  There  was  nothing  on 
the  face  of  either  certificate  to  fix  where,  upon 
the  land,  the  N.E.  angle  oE  allotment  3  was.  but 
its  position  in  fact  was  proved  b;  evidence 
aiiunde.  Defendant  was  in  possession  of  land 
lying  between  points  7S  feet  and  76  feet  4}  inches 
north  of  that  aufjle,  as  so  proved,  thus  ap- 
parently encroaching  2  leet  4j  inches  on  plain- 
tifl's  land,  to  recover  which  this  action  was 
bronght.  Defendant  proved  that  measuring 
Bouthward  from  an  old  peg  found  at  the  angle  of 
two  streets  there  was  a  distance  of  631  feet  J  inch 
between  that  peg  and  the  N.B.  angle  of  allot- 
ment 3,  wbioh  showed  an  excess  of  3  leet  J  inch 
between  these  points,  according  to  a  plan  of  sub- 
division produced,  and  if  the  measurement  were 
taken  from  that  peg  there  would  be  no  en- 
croaohment  b;  the  defendant.  Held,  that  the 
N.E.  angle  of  allotment  2  being  the  point  from 
which  the  fignred  dimensions  were  shown  in  the 
certifioates  of  title,  that  point,  and  not  the  old 
peg,  must  be  taken  aa  the  starting  point  to  de- 
termine the  position  of  the  boundary  line  be- 
tween the  plaintiff's  and  defendant's  land.  Eire- 
ham  V.  Caspbitceji,  12  V.L.B.  144. 

[TiCTOBii.  Act  op  lB86,aB.  47, 49.]— Ceriiflcate 
of  title— Plan  in  margin  —  ParceU  —  Variance 
between  plan  aitk  figured  (Iiia«n>t(ii»  and  pegi 
upon  the  ground. — In  an  action  for  recovery  of 
land  allied  to  be  encroached  upon  by  the  de- 
fendant's building,  the  parcels  of  the  plaintiff's 
certificate  showed  hie  land  to  be  part  of  allot- 
ment 2,  and  the  plan  thereon  showed  the  same, 
and  also  that  allotment  1  between  it  and  the 
comer  of  a  public  street  was  66  feet  iu  width; 
and  this  evidence  showed  that  the  defendant's 
wall   was   T  inches   beyond  such  66  feet.     The 

Els  of  the  defendant's  certificate  and  plan 
'  in  date  to  the  plaintiff's!  showed  that  her 
waa  part  of  allotment  1,  but  there  were  no 
figures  showing  the  distance  between  hei  land 
and  the  comer  of  the  street ;  and  her  evidence 
showed  that  her  wall  was  placed  in  a  line  with 
the  original  allotment  peg  between  the  two  allot- 
ments, and  that  there  was  a  surplus  in  allotment 
1.  Held,  that  as  between  the  two  certificates 
the  position  of  the  defendant's  land  was  to  be 
ascertained  by  the  original  allotment  peg,  and  she 
was  entitled  to  the  land  in  dispute.  Sievekb 
V.  WaxiiMB  BT  twoB,  12  V.L.R.  168.  (Full 
Conrt.) 

[VieroMA,AcTorl866,ss.49, 145;A<rroFl88fi, 
a*.  7,  8,] —Certificates  of  title— .,imou(men(  oj 
errori  in — Bona  Jide  purcJiaeert. — B.,  the  regis- 
tered proprietor  of  land  fronting  a  certain  street, 
Qpon  SB  feet  of  which  frontage  were  two  shops  and 
on  the  rest  an  hotel,  in  September,  1687,  sold  to  W. 
tbe  20  feet  frontage  on  which  the  two  shops  were 
eieet«d,  the  Iftnd  being  so  described  in  the  con- 


tract of  aale.  A  transfer  was  sobsaqnentiy 
signed  by  B,  to  W.,  in  which  tbe  position  of  the 
position  o{  the  29  feet  frontage,  by  mistake  of 
B.'s  solicitor,  was  so  described  as  to  overlap  the 
wall  of  the  hotel  b}  6}  inches,  and  in  November, 
1887,  a  certificate  of  title  was  issued  to  W.  of  the 
29  feet,  including  this  6J  inches.  W.  subse- 
quently sold  the  land  so  described  to  M.,  who  ob- 
tained a  certificate  of  title  for  the  same,  and  in 
turn  sold  to  the  plaintiffs,  who  also  obtained  a 
certificate  of  title  to  the  29  feet,  including  the  5} 
inches.  In  October,  ISilT,  B.  sold  the  portion  of 
the  land  on  which  the  hotel  was  built  to  J.,  wbo 
subsequently  sold  the  same  to  the  defendant, 
who  obtained  a  certificate  ol  title  to  the  land  on 
which  tbe  hotel  stood,  less  the  5i  inches.  On 
discovering  the  mistake  tbe  defendant  applied  to 
the  Titles  Office  to  have  his  certificate  of  title 
amended  by  including  the  6^  inches.  Notice  of 
the  application  was  given  to  the  plaintiffs,  who 
lodged  a  caveat  against  it,  and  then  bronght  an 
action  to  eject  the  defendant  from  the  5^  inches, 
to  which  tbe  defendant  counterclaim  edT  asking 
to  have  both  certificates  of  title  amended.  Held, 
that  as  the  plaintiffs  or  their  predecessors  never 
intended  to  puichose  the  SJ  inches,  bnt  tbe  shops 
as  they  saw  them  on  the  ground,  they  were  not 
bona  Jide  purchasers  for  value  of  the  land  men- 
tioned in  their  certificate,  and  were  not  tiiere- 
tore  protected  by  ss.  19  and  146  of  Act  No.  301 ; 
that  ^e  defendant  was  entitled  to  have  both  cer- 
tificates rectified,  but  that  this  would  only  be 
done  upon  terms  of  his  procuring  for  the  plain- 
tiffs the  5t  inches  on  which  the  cottages  stood  but 
which  were  not  included  in  their  certificate  ol 
title.  PLBIBUJCE  V.  * ■■■"•',  16  Y.L.B.  601 ;  11 
A.L.T.  28. 

[N.B.W.,  Act  or  1862,  ss.  8B,  40,  115.]  -  Certi- 
ficate of  title — Miadeicription  of  boundariti, — 
J.  H.  applied  for  and  obtained  a  oertificate  of 
title  to  certain  lands  described  in  the  applica- 
tion and  the  eettificata  uf  title,  all  formalities 
reqaired  by  the  Real  Property  Act  having  been 
duly  complied  with.  Some  years  afterwords  it 
was  discovered  that  a  portion  ol  defendant's  land 
waa,  owing  to  a  mistake  made  in  tbe  survey,  in- 
eluded  in  the  certificate  of  title  issued  to  J.  U. 
The  defendant  claimed  the  land  under  Crown 
grant  and  various  deeds  of  a  date  prior  to  the 
issue  of  the  certificate  of  title  to  J.  M.  Tbe 
plaintiffs  (devisees  of  J.  M.)  contended  that  under 
s.  33  of  the  Beal  Property  Act  the  certificate  of 
title  issued  to  J.  M.  wasconclusive  evidence  of  his 
ownership.  Held,  that  s.  4U  of  the  Act  must  be 
read  aa  a  proviso  to  b.  33.  Alto,  that  the  pre- 
sent case  came  under  s.  115  (6)  of  the  Act,  and 
therefore  plainttfTs  failed.  MjaaoEN  v.  HcAlib- 
TBH,  8  N.S.W.L.R.  (C.L.)  800.     (Full  Court.) 

[S.A.,AcTor  1861,  s.  1S4;  of.  Aor  or  1885, 
s.  69  (6.)]  —  Certificate  of  title  —  Land 
brought  under  Act  —  Wrong  deieription  of 
boundarit*  —  Tretpasi. —Through  a  mistake 
mode  by  a  licensed  surveyor  in  a  plan,  a 
portion  of  the  defendant's  land  was,  on  the 
bringing  ol  the  land  under  the  Heal  Property 
Act,  induded  in  a  certificate  of  title  to  plaintiff, 
the  defendant  being  then  In  actual  occupation  of 
the  land.  Held,  on  action  for  trespaas,  that  tbe 
defendant,  having  been  in  actual  occupation  and 
rightfully  entitled  when  the  land  was  brought 
under  the  Act,  tbe  plaintiff's  oertificate  was  void 
as  against  the  defendant  by  virtue  of  e,  191  ol 
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The  Real  Properly  Act  of   1861.      GiLLi:.isH  v. 
ScHDTZ,  16  8.A.L.B.  129. 

[ViCTTOBii.]— Certificate  of  Title  — Action 
against  Surveyor  —  Plan  in  Margin  — 
PigiiTed  dimciuimu  —  Abuttalt  —  Jfftgligenee  in 
turvey—Omeral  daraaga.— -Where  the  fignred 
dimaneiona  on  a  plan  in  a  certifioate  of  title  and 
the  fact  that  the  bonndaties  are  shown  by 
straight  lines  would  lead  to  a  wrong  intereooe  as 
to  the  dimeasions  of  the  land,  but  abattals  are 
shown  correctly,  the  registered  proprietor  is 
entitled  to  ail  Uie  land  which  actual  measate- 
menta  oa  the  ground  would  show  to  lie  between 
those  abntUla.  Damages  for  negligence  in 
surrey  by  omission  of  Bome  of  the  fignred 
dimensionB  through  which  the  plaintiff  is  left 
with  an  apparent  title  to  leas  than  he  really 
posaesses,  are  general  damagee,  and  ma;  be 
reooTBied  under  the  general  head  of  damage, 
thongh  not  apeoifioolly  alleged.  Abchibd  v. 
Bllbbekb,  10A.L.T.  196.    (Foil  Court.) 

BREACH  OP  COVENANT. 
See  Lease. 
See  Beoibtras,  Dutixb  or. 


BREACH  OF  TRUST. 
See  Fbaud. 
lAnbilitii  of  new  tnatee  for 

See   Trusts    and    Equities — Nem 
trustee. 

BRINGING    LANDS    UNDER    THE 
ACT. 

By  advene  potsettor 

See  aUo  Adtebsb  Possession. 
In  fraud  of  adverse  potsesmr 
See  nUo  Adversb  Posbebsion. 
Se»  Boundaries. 

TiNNEa  ti.  Thomsoh,  7  N.Z.L.R  71 

Fraud  of  applicant 

See  Adverse  Possessiok. 

See  Certificate  op  Title. 

See  Fraud. 
Subtequtnt  recovery  of  land  inaction 
by  person  deprived — Expenses  of  briny- 
ivy  under  Act  disallowed  to  applicant 

See  Fraud. 

OoiM  V.  Ardx,  is  T.L.B.  461. 

Duty  of  Registrar  on  application 
See  also  Reoistrar,  Duties  of. 

Power  of  Court  to  restrain  Registrar 
from  proceeding  after  lapse  of  caveat 

See  also  Reoibtrar,  Dutieb  op. 
Trusts  unaffecUd  by 

See  Tbubts  and  E<iditibs. 


BRINGING  LAND  UNDER  ACT. 

A.  What  LANDBMAIBBBBOUaHTmiDCRACT. 

B.  Capacity  to  bbiko  Land  usdeb  Act. 

C.  Practice  whkbi  Cohflictino  Ci.uhb. 

(aj  SUitement  of   adverie   claim  m 
application. 

(b)  Capacity  to  lodge  caveat. 

(c)  Lapse  and  remoBal  of  caveat. 

(d)  Trial  of  iinus  betaeen  cor\fiictiiig 

D.  DunES  or  Rboibibab. 

E.  Ut3CBi.i.ASB0DB  Cases. 

A.  What  E>un>s  mat  bk  bbovoht  mmsB  An. 

[N.8.W..  Act  of  1882.]— Block  of  l«nd.— 
Every  application  to  bring  land  under  the  proii- 
sions  of  The  Real  Property  A  ct  mnst  be  ooD&ied 
to  one  block  or  contiguous  tract  of  land.  £2 
/arteB(]siiELL,3S.C.B.(N.a.'W.)  148.  (Foil  Court.) 

[N,  Z..AcTo»l8e5,a.  ITandsaSSandeV.l- 
CTOwn  lands  not  alienated  nor  contracted 
to  be  alienated  —  Mitlake  —  Summont  for 
correction -Bon&  fide  traniferee—Croien  not 
bound^Soad — Rights  of  FMic. — Land  which 
has  never  been  alienated,  nor  oontracted  to  be 
alienated,  from  the  Crown  cannot  be  brought 
under  the  proTisions  of  The  Land  Transfer  Act. 
A  land  registrar  has  no  jurisdiction  to  grant  a 
certificate  of  title  to  such  land,  and  a  transferee 
of  such  land  bona  fide  tor  value,  obtains  no 
better  title  than  the  transferor,  il  The  Mtinieipal 
Corporations  Act  divests  each  land  from  tha 
Crown,  and  vests  it  as  a  rood  in  the  local 
corporation,  the  land,  until  the  road  is  oiosed  or 
disposed  of  by  the  corporation  under  its  statutory 
powers,  is  atill  subject  to  an  absolute  right  at 
user  by  the  public,  and  sections  6fi  and  67  of 
The  Land  Traniftr  ^cl  do  not  bar  that  right. 
In  rt  Cahohj.  7  N.Z.L.B.48I.  [Dissented  from 
In  re  Ovmx  Block,  10  N.Z.L.R.  677,  pt»(.] 

[Q.,  Act  or  1861,  bs.  15,  16.]  —  Escheat — 
Land  re.granted  after  1862.  —  Friar  to  the 
passing  of  The  Real  Property  Act  of  1861. 
certain  land  was  granted  by  the  Crown  in  fee  to 
a  snbject,  of  which  land  Q.  became  the  owner  by 
purchase.  O.  died  intsatate  and  without  helr«. 
A  person  who  claimed  to  be  the  heir-at-law  of  O. 
executed  a  conveyance  of  the  land  to  F.,  who 
conveyed  it  to  B.  The  fact  that  the  land  bad 
escheated  to  the  Crown  having  been  discovered, 
the  Crown  issued  a  grant  of  the  land  to  F. ,  which 
was  registered  in  the  register  kept  under  The 
Real  Property  Act  of  1B61.  All  the  previous 
dealings  with  the  land  had  iieen  duly  registered 
under  the  old  system  of  conveyancing.  B.  then 
applied  to  bring  the  land,  of  which  he  bad 
received  a  conveyance  from  F,  under  The  Real 
Properly  Act  of  1861.  Held,  that  the  grant  from 
the  Crown  to  F.  having  been  registered  under  the 
Act  of  1861.  the  land  vta  subject  to  the  Act,  and 
that  nothing  oould  be  done  on  B.'s  application. 
Re  BotTBKE,  7  Q.L.J.  IBB.     (Full  Court.) 

[TicTORU,  Act  of  1866,  s.  21.]  —Escheat— 
Information — Statute  of  lAmitatione  (Act  No.  213, 
Part  II.)—Iifjunction — Juriidictioa. — There  is 
jurisdiction  in  Equity  to  entertain  an  inlortoa- 
tiOD  filed  by  the  Attomey-Qeueral  lor  a  declara- 
tion of  the  title  of  the  Crowe  to  an  escheat,  and 
for  an  injunction  against  any  dealing  wiUi  tha 
land  by  the  Registrar  of  Titles,  although  tlie  in- 
toimaUoD  shows  a  legal  title  in  th«  Croira  and 
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allagBE  no  apeoial  gronnd  of  equitable  jnriBdiction. 
The  Statate  of  Limitations  (Act  No.  21S,  PoH  II.) 
does  not  aSect  the  Crown.  ATTOBMBX-a-nuuL 
V.  BoooAN,  B  y.L.Jt.  (E.)  HI. 

[N.a.W.,  Act  or  1863,] —Estate  Tiul— 
JpplUatiim  by  dvuiiee  under  will  —  RuU  in 
Shelley'i  cast. — Held,  on  the  oonstruction  of  a. 
Till,  that  the  applicant  was  bj  the  operation  ol 
the  rale  in  Shelley's  case,  a  tonant-in-tail,  and, 
as  Buch,  entitled  to  brinR  the  land  under  the  Act. 
Ex  parte  WnjjB,  12  S.C.B.  (N.8.W.)  (L.)  312. 
(Fnll  Court.) 

rVioTOBU,  Act  ot  1890,  bh.  19,  21,  26.] 
—Land  already  under  the  Act — ileal  Pro- 
perty Act.  1890  (No.  1136),  ».  13-I.and  Act, 
1890  (No.  1106),  I.  n— Title  by  advene  poiiei- 
tion. — When  land  is  under  the  operation  of  The 
Traiufer  oj  Land  Act  of  1890,  it  alvajs  remains 
BO.  A,,  olnindng  to  be  the  owner  in  tee  of  certaio 
land  by  adverse  poaaesB ion,  applied  to  the  Begiatrar 
ol  Titles  to  bring  the  Und  under  the  operation  of 
The  Tranifer  of  Land  Act.  The  land  waa  under 
the  operation  of  the  Act  before  A.'s  title  bj  ad- 
veiae  poBsessios  beoame  complete.  The  Registrar 
having  refused  the  applioation,  Held,  that  the 
application  was  properly  refused.  Per  Holrojd  J. : 
A.'s  proper  way  to  get  a  certificate  of  title  to  the 
land  is  to  bring  an  action  againet  the  regiateced 
proprietor  to  compel  him  to  transfer.  In  re 
Allen,  16  A.L.T.  28,  22  V.L.R.  24,    (PuU  Court.) 

As  to  a  public  road  being  brought  undec  the 
Act. — See  In  re  Ihhks,  Tisbhet  v.  Loiton,  infra 
(C.)  tb.). 

(B.)  CAPiorrT  TO  bbino  Lanu  uxnEB  Aor. 

[Q.,  Act  or  I86I,  s  b.  19,  27.] -Adverse 
poaaessor. — Duty  of  Regiitrar  of  (iik< — Where, 
on  an  applieation  to  bring  land  under  the  Act, 
the  applicant's  title  arisea  from  adverse  posses- 
sion, the  Registrar  of  Titles  should  deal  with  the 
application  ia  the  ordinary  waj.  He  cannot 
refuse  to  inquire  into  the  evidence  in  aupport  of 
the  application,  thoogh  he  may,  if  not  satisfied 
with  the  evideoco,  refuse  to  go  on  with  the 
uiplication.  Ex  parte  O'Nbill,  7  Q.L.}.  166, 
(Foil  Conrt), 

[Ti8,]  —Adverse  PoBseasor— 5ale  of  inlereit 
inpotieteory  title  lotd  fi.  fia — Injunction  againit 
bringing  laixd  under  the  Act  — D.,  an  applicant 
to  bring  land  under  the  Aot,  had  purchased  at  a 
BherifTs  sale  the  right,  title  and  interest  of  C. 
and  set  up  a  poBsesEory  title  as  having  been 
veated  in  C.  at  the  time  of  the  sherifF's  sale  by 
virtue  of  upwarda  of  20  years'  possession  by  faim 
as  owner.  It  appearing,  however,  that  C.  had 
held  the  land  as  tenant  from  his  mother,  an  in- 


Warneb  i>.  Dove,  Badger  37. 

[N.8.W.,  Act  or  1663.]— Applicant  out 
of  poaaeasion. — An  application  to  have  lands 
brought  under  the  operation  of  The  Real  Property 
Act  of  1862  must  be  entertained  by  the  Registrar, 
although  it  appears  by  the  terms  of  the  applica- 
tion that  the  lauds  in  qneBtion  are  as  a  matter  of 
fact  in  the  adverse  occupation  of  some  other 
person.  fi2|)arteHAHiLT0ii,3B,C.R.(N,B,W,)811. 
(FqU  Court.) 
[VioTOBii,  Act  or  1890,  s,  34]— Applicant 
'  owner  of  deeds— Ir^nclton  again»t  applicaia 
by  peTitm  in  advene  poueetion. — The  plaintiff,  a 
holder  by  adversa  poaaasBiou,  claimed  to  be  en- 


titled to  oert^n  land  as  agfdnat  the  defendant. 
The  plaintiff  brought  an  action  against  the  de- 
fendant, claiming  specific  performance  of  an 
alleged  agreement  tor  aals  of  the  land  to  him  b; 
the  defendant,  and  also  claiming  an  injunction 
to  restrain  the  defendant  from  proceeding  to  ob- 
tain a  title  under  The  Tranifer  of  Land  Act.  At 
the  trial  the  claim  for  specific  pertonnance  waa 
abandoned,  bnt  the  injunction  was  granted.  The 
special  jurisdiction  nnder  s.  M  of  The  Trantfer 
of  Land  Act  was  not  invoked  by  the  plaintiff, 
but  no  objection  was  token  to  this  on  the  plead- 
ings of  tiie  defendant.  Held,  that  under  the 
circumatancea  the  injunction  waa  rightly  granted. 
A  person  who  haa  acquired  title  by  adverse  pos- 
session haa  a  right  to  restrain  a  parson  having 
title  by  deeds  from  applying  for  a  certificate  01 
title  to  land  onder  The  Tranifer  of  Land  Act. 
Ex  parte  Brown  (S  V.L.B,  (L.)  6)  overruled, 
Bethunb  t>.  PoBTEoofl,  IB  V.Ii.R.  16.  (Full 
Court). 

[Tis.,  Act  or  1862,  s.  110.]- Heir-at- 
law— Imper/iEct  title — Eefutal  oj  Regvelrar  to 
bring  land  under  Act.—'By  his  will  A.  devised 
an  estate  to  B.  for  life,  remainder  to  C,  aubject  to 
an  executory  devise  over,  in  case  B.  ahonld  refuse 
to  allow  A.  'e  widow  to  live  on  the  estate,  "  to  my 
heir-at-law."  On  A.'s  widow  refusing  to  live  on 
the  estate,  on  arrangement  was  mode,  she  releas- 
ing her  right  of  residence,  and  D.  (then  A  's  heir- 
at-law)  releasing  his  contingent  intereet.  On  C.'s 
applying  to  bring  the  land  nnder  the  Act,  the  ap- 
plication was  refused,  on  the  ground  that  bis 
title  was  imperfect,  aa  D,  might  not  be  heir-at- 
law  when  the  contingency  of  A.  's  widow  being 
refused  arose,  and  that  the  estate  would  not  be 
then  validly  released.  Htld,  that  Che  words 
"  my  heir-at- taw  "  must  bear  their  natural  and 
primary  meaning,  and  mean  the  heir-at-law  at 
the  time  of  testator's  death ;  that  the  release 
waa  accordingly  good,  and  the  applioation 
wrongly  refused.  In  re  Cook,  July  12, 1878,  Tas. 
Dig,,  col.  106. 

[Q.,  AuT  OF  1861,  Es.  10,  19,  30,]— Judgment 
debtor— 1  and  2  Vic.,e.  110,  i.  13,  19;  25  Vic., 
So.  i&,  ».  Z%-5i  Oeo.  III.,  c.  \5—IlegiMtration 
of  judgmente. — Before  the  passing  of  The  Real 
Property/  Act  of  1861,  a  judgment  entered  up  but 
not  followed  by  a  writ  of  eieoution  operated  and 
still  operates  upon  the  land  of  the  debtor,  and, 
consequently,  forms  a  charge  which  ought  to  be 
registered  if  brought  to  tiie  knowledge  of  the 
Registrar- Qeneral,  A  judgment  entered  up  in 
the  Supreme  Court  against  any  person  binds  all 
his  real  estate  so  long  as  the  judgment  is  out- 
standing. The  Begistrar  is  required  to  reject 
applications  to  bring  land  under  the  provisions 
of  the  Act  of  1861  whenever  a  judgment  against 
the  applicant  is  outstanding,  and  the  judgment 
creditor  does  not  join  in  the  application.  Where 
a  judgment  has  been  satisfied,  or  proceedings 
have  been  stayed,  the  Registrar  may  treat  the 
land  or  the  judgment  debtor  as  discharged  from 
the  judgment.  Special  Case  {Ho.  I),  1  S.C.R 
(Q.)  66  (1862).  {_Sed  vide  Cotiiiaon  Laa  Practice 
Aetof\sm,  B.  46,  and  Q.  Act  of  1.9&l.,a.  91,  J 

[Q.,  Act  of  1861,  ss.  1,  16,  19,  20.]  — 
Judgment  debtor.  —Deedt  Regiilration  Act,  7 
Vic.,  No.  16,  (.   21 — Judgment  not  foUoaed  by 


It  that  the  Begistrar- 
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Qeneral  will  be  compelled  to  rejeot  any  applioa- 
tion  to  bring  snoh  land  <mder  the  opention  of 
the  Act,  it  a  jadgment  has  been  M  any  time 
entered  up  a^iist  the  applicant,  and  the 
judsment  creditor  has  not  consented  to  the 
applioation.  Sfbciai,  Casb  (No.  2),1  g.C.Il.(Q.)  60. 
[Std  vide  Comnum  Law  Practice  Act  of  1867,  b. 
4S,  and  Q.  Aet  0/I86I,  s,  91.] 

[SA.,AcrroFl861,»  H.]-Morig«gce.— Sai« 
by  Mortgaget — ParckaieT  nominee  of  appUeant, — 
Under  The  RttU  Properiy  A  et,  a.  14,  a  mortgagee 
of  land  nnder  the  old  sjBteia  llaving  eiercieed  hia 
power  of  sale  ma;  apply  to  bring  the  land  ander  the 
Act  in  the  name  of  the  pnrchaser.  Jn  re  Divm,  1 
B.A.L,B.  67.     (Full  Court.) 

lN.Z.,A<7roFlB6S.]— Mortgagee's  Executors 
— Tr^iil—Ciremnttancu  attending  the  mortgage 
o/tnut  property— Conttractiv!  notice  to  mortgagee 
—Fvrehater  tinder  ptneer  of  tale. — In  the  jeat 
1862,  H.N.  conveyed  certaju  land  to  his  eon, 
W.H.N,  and  bis  heirs,  upon  trost  for  W.H.N, 
tor  lite,  with  remainder  to  the  wife  of  W.H.N, 
tor  her  life,  and  remainder  to  the  children  ot 
W.H.N,  by  his  marriage.  The  deed  tnrlher 
directed  that  the  proviaione  ot  as.  22,  28,  29,  30. 
and  31  ol  The  Uonveyancing  Ordinaitee,  1842, 
Bhonld  be  deemed  to  be  incorporated  in  the  deed. 
There  were  aeveral  children  ot  the  marriage.  In 
the  year  188fi,W.H.N.,  being  desiroaBoI  boilding 
apon  the  land,  consuiled  a  Boticitor  as  to  whether 
he  could  raise  money  upon  it  byway  of  mortgage. 
He  was  infonned  that  he  ootud  sell  the  land  to 
bis  wile,  and  that  abe  would  then  be  able  to 
effect  a  mortfjage  upon  it,  but  that  the  proceeds 
of  the  sale  must  be  disponed  ot  ae  required  by 
a.  22  of  The  Conveyancing  Ordinance,  1842,  and 
that,  if  he  built  upon  the  land  with  the  money 
BO  obtained,  it  would  be  at  his  own  riak.  The 
Bolioitor  then,  acting  upon  hia  instruotions, 
prepared  a  conveyaDce  ot  the  land  from  W.H.N. 
to  his  wife  (the  conaideration  being  stated  at 
£1000,  tbe  receipt  of  which  was  duly  acknow- 
ledged), and  a  mortgage  of  the  land  by  the  wife 
to  B.  tor  tbe  sum  of  £B00  waa  prepared  and 
eiecnted.  The  solicitor  acted  for  all  the  parties 
'    "le  transactiou.     W.H.N,  deposed  by  affidavit 


Detaalt  having  been  made  in  tbe  payment  of 
iotereat,  the  land  waa  aold  by  the  Begiatrar  of  tbe 
Supreme  Court,  and  bought  in  by  B.'b  eiecutora. 
Upon  tbe  refusal  of  the  District  Land  Begistrar  to 
allow  the  land  to  be  brought  onder  the  provisions 
of  the  Beal  Property  Act,  Jield,  that  there  was 
no  ground  tor  imputing  to  B.,  either  directly  or 
□onstructively  through  hia  aolicitor.  knowledge 
of  the  eiroumstances  attending  tbe  sale  ot  the 
land  by  W.U.N,  to  his  wile,  and  that  the 
executors  were  entitled  to  have  the  land  brought 
under  the  proviaions  ot  The  Land  Traniftr  Aet, 
1886.    Be  BvoDM,  13  N.Z.L.R.  270. 

KiCTOBu,  Act  of  1866,  bs.  17.  18,  26,  38.  47.] 
ortgagor— .^efion  for  injunetion  against 
applicant  by  equitablt  mortgagee— Statute  of 
Limtlationt, — The  Statute  ot  Limitations  is  a 
good  defence  to  an  action  to  enforce  a  seenrtty 
by  deposit,  without  writing,  of  title  deeds  to  land, 
and  to  restrain  the  depositor  and  Begidtrar  of 
Titles  from  proceeditig  with  an  application  to 
bring  the  land  ander  tbe  Act,  where  tbe  deposit 
was  made  more  than  fifteen  years  before  action 
brODgbt,  and  there  has  been  no  paymsnt  of 
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principal  or  interest.  Kekp  c.  Dodolas,  1 
T.L.B.  (£.)  92,  followed.  Babhxt  t).  Willu^, 
16  V,L.B.  205,  10  A.L.T.  380. 

[N.8.W.,  Acr  or  1863,  ss.  IB,  16.]— Mort- 
gagor— Content  of  mortgagee.  — If  the  mortgagee 
signs  a  memonu>dnin  upon  the  application 
statins  that  he  consents  to  it,  and  asking  that 
bis  rights  as  mortgagee  be  noted  on  the  certificate 
wtken  issued,  he  has  joined  in,  or  become  a  party 
to,  the  applioation  within  the  meaning  ot  sa.  18 
and  16  of  the  Act.  Be  LicuBaTUM,  14  W.N. 
{N.S.W.)166.     (FoUCJoart), 

[N.Z.,  Acr  OF  18S5.]  ^Purchaser  from  public 
Trustee— flotiii!)  Act,  1682,  ti.  87  (o  44— Sole  of 
land  for  non-payment  of  ratet.— Where  a  oon- 
veyance  ia  made  by  the  public  tmstee  ot  land 
sold  tor  non-payment  ol  rates,  ander  tbe  powera 
contained  in  The  Sating  Aet,  1882,  the  purchaser 
haa  an  nnimpeachabls  parliameotary  title  to  the 
land,  and  may  bring  it  under  tbe  prorisiona  ot 
Till  Land  Transfer  Aet  without  being  required 
to  supply  evidence  as  to  tbe  validity  of  the  sale. 
In  re  PoMD,  N.Z.L.B.  a  S.C.  264. 

[Q.,  AiTr  OF  1661,  as.  16  et  sef.]- 
Purchaser  in  possession  for  twenty  years.— 
Cretan  grant  delii-ered  to  purckater. — The  Grown 
grantee  ot  certain  land  sold  it  to  a  pnrehaoer  and 
gave  poB  session  of  the  land  and  delivered  the  Crown 
grants  to  him.  The  vendors  received  tbe 
purchase  money,  but  no  transfer  of  tbe  land  was 
eiecuted.  Two  years  afterwards  the  vendors 
disappeared,  and  were  not  alterwaidi  heard  ot. 
The  purchaser  continued  in  undisturbed  posses- 
sion of  the  land  tor  twenty  years  after  the 
purchase,  and  then  applied  to  the  Begistrar- 
Oeneral  to  issue  a  certificate  of  title  to  tbe  land 
in  hia  name.  Held,  that  the  purohaser  was 
entitled  to  have  the  certificate  of  title  issued. 
Held,  also,  that  when  a  good  primd  Jade  title 
to  land  ia  established,  snch  as  the  Court  would 
compel  a  purchaser  to  take,  a  certificate  of  title 
ought  to  issue.   InreEiXon,  1  Q.L.J.  Bupp.  9. 

[N.S.W.,  Act  of  1362.]  -Purchaser  from 
owner — Payment  of  itamp  duUi  on  eonveyant^. 
S«EjrporteOLiH80LD,  fiN.a.W.LJl.  (C.L.)  176 
(Full  Court),  infra  (D)  DotlES  of  HEUiffmin. 

[N.Z.,AcTo»18e6,s.  145.]- Trustee.- rcnani 
for  life,  hit  nominee. — A  trustee  ot  land  is  not  justi- 
fied iu  bringing  it  under  the  provisions  ot  The 
Land  Trantfer  Act  la  tbe  name  ot  the  tenant  for 
life.     Mlu,KB  ti.  BTiwinr,  N.Z.Ii.B.  5  S.C.  930. 


trostees,  with  a  power  b.  „  .,  . 

cuted  a  mortgage  with  power  of  aale,  and  the 

Siarchaaer  nnder  the  power  applied  to  bring  tbe 
and  under  the  Act,  the  Kegistrar  was  ordered  by 
the  Court  to  issue  a  certificate  ot  title  on  an  ad- 
ditional indemnity  being  paid  to  tbe  Assurance 
Fund  in  accordance  with  the  provisions  of  3.  33. 
/nrtSiLiEB,  2V.B.{L.)113,  2A.J.B.  78. 

[N.Z,  Act  of  1870.]  —Trustee  without 
power  of  sale,- It  is  a  gross  irregularity  for  a 
certificate  of  title  to  be  issued  to  trustees  who 
have  no  power  ot  sale.  OeoRoi  v.  A.H.P. 
BocTBTi,  N.Z.L.R.  4  8.0.  16fi. 

[VicroBii.  Act  of  1866,  s.  17  (1)  and  (B)].— 
Trustee  without  power  of  tu.^— Sight  to 
bring  land  ttader  the  .<fct.— Trustees  In  tM-dn^li 
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of  land,  not  baviuf;  power  of  sale,  ore  owners 
vithio  s.  17  (I)  and  entitled  to  bring  land  onder 
the  Act,    In  rt  Bbnh  and  Osioe,  13  V.L.B.  366. 

(FuU  Court.) 

[N.S.W,,  AcTB,  1862  *m>  1878  ] —Trustees- 
New  trustees  substituted  as  spplicants  — 
Coiti, — On  B  motion  to  Bubatitute  in  place 
of  the  applicant  tvo  new  tmstaeB,  the  Court 
(following  Be  Bbocxue,  2  N.S.W.L.B.  906, 
IMMl,  (C.}  (d)  Trial  of  iinui)  made  the  order 
on  payment  of  oosts  by  the  new  appU- 
oants.  and  on  their  glTing  eecorit;  for  coats 
alisadj  incurred.  lU  Suiih'b  Tbubtees,  4 
W.N.  (N.S.W.)  111.     {Pull  Court) 

C.  Pbaittics  whbhb  Ooxfijctiho  CIiUMB. 

(a]  Statement  of  advene  elaime  in  application. 

[M.3.W  ,  Act,  1862,  s.  13.}— Exist ing Encum- 
brances-iVti«f«  Act  of  PaTliameiU —Tnuteei 
joT  taUe  under— Fincen  of. — James  Underwood, 
by  his  will,  devised  hie  real  estate  to  his  five  sons 
and  a  grandson  in  certain  proportiouB  tor  their 
respective  lives,  with  remainder  to  their  children 
in  equal  shares  and  proportions  as  tenants  in 
oonmon  in  toil,  with  cross  remainders  between 
them  in  tail.  By  a  Private  Act.  the  sale  of  the 
whole  of  the  devised  properties'  was  authorised 
for  the  benefiaiaries.  The  legal  estate  was  vested 
in  troatees,  who  were  empowered  to  sell  the 
lands  and  convey  them  to  purchasers  in  tee,  and 
Bnch  lands  were  to  vest  abaolatel?  in  the  persons 
to  whom  they  were  conveyed,  their  heirs  and 
assigns.  The  trustees  applied  to  have  a  certain 
portion  of  the  lands  brooebt  onder  the  piovisiona 
of  The  Real  Proptrty  Ael.  The  Commissioiiers 
rejected  the  application  on  the  grounds,  sub 
stantiallj,  that  it  had  been  ascertained,  b; 
searches  in  the  Begietry  Office,  that  there  were 
various  enoumbroncea  affecting  the  property^ 
which  had  not  been  noticed  in  the  application. 
and  that  the  parties  interested  in  such  encnm- 
braaoes  were  not  parties  to  this  application. 
The  trustees  applied  to  the  Court,  under  s.  107 
of  The  Land!  Title'  Act,  to  make  such  order  as 
tha  clroamEtanoea  ot  the  case  migbt  require. 
Held,  that  the  legal  estate  was  vested  in  the 
trustees,  and  that  they  had  the  power  of  convey- 
ing a  title  in  tee  simple  to  purchasers.  Held 
also  (Martin  C.J,  dissenting),  that  the'  trusloes 
had  complied  with  the  provisions  ot  the  Act,  and 
the  application  Bhonld  be  sent  bock  to  the 
Itegistrar  to  cause  the  investigation  of  the  title 
to  be  proceeded  with.  Ex  parte  FeNNiNOTOH, 
18  H.C.R.  (N.8.W.)  306.      (FuU  Court), 

[K.Z.,  Act  or  1870.]— What  claims  must 
be  stated. — An  owner  is  not  obliged  to  specify 
in  his  application  every  demand  (honest  or 
dishonest,  well-founded  or  ill-founded],  which 
may  by  possibility 


menced.     In  re  Tanhkr,  N.Z.Ei.B.  S  S.C.  103. 

[N.8.W.,  Act  of  1863,  s,  li.]— Claim 
TrespasBer. — An  applicant  to  bring  land  under 
the  Act  need  not  disclose,  in  his  application,  tl: 
fact  that  a  trespasser  claims  the  land.  In  i 
BicDTT,  16N.8.W.L.R  [L.)  94.  (Full  Court). 
(b)  Caveat— Capacity  to  lodge. 

[N.S.W.,Aotorl862,  u.  81,38.]— Caveat  by 
trusteet — Lapte  of  eaotat — Svit  by  benefieiariee 


lodged  bj  the  trustees  under  a  will,  but 
lapsed  owing  to  no  order  having  been  obtained 
within  three  months  from  the  date  ot  the  caveat. 
In  a  suit  by  the  beneficiaries  under  the  will  to 
restrain  the  issue  of  the  certificate  ot  title,  the 
applicant  and  the  tnistees  (caveators)  being 
defendants,  held,  that  the  suit  could  not  be 
maintained,  the  Court  having  no  iurisdiotlon  to 
deal  with  the  rights  ot  the  parties,  except  under 
The  Real  Properly  Act,  the  only  parties  entitled 
to  take  proceedings  under  that  Act  being  the 
applicant  and  the  caveators.  Dwtbb  v.  Cubd, 
10N.8.W.L.B.  {Eq.)83. 

[Q.,AoroF  1861,0.  33.]— Cestui  que  trust. 
— A  ceitui  qui  trust  is  not  necessarily  disqualified 
from  lodging  a  caveat.  In  re  HoDaBOM's  Cavb,it, 
No.  774.  B.C.B.  30tb  Uay.  187S. 

[Q.,  Act  of  1861.  s.  a6.]~Contingent  interest 
of  caveator. — Thia  section  by  no  means  gives 
the  caveator  a  right  to  object  to  the  title,  and 
merely  provides  that  it  the  title  is  questioned, 
then  BQch  and  such  objections  ore  not  to  be 
taken.  In  re  Hodosoh's  Cavkat,  No.  774, 
B.C.B.  SOth  May,  1879. 

[H.B.W.,AcTorl862,s.21,]— Personentitled 
to  lodge  caveat — Application  to  bring  public 
road  under.4rC.— Under  s.  Slot  the  Act,a  person 
cannot  lodge  a  caveat  unless  he  has  some  legal 
or  equitable  interest  in  the  land,  partaking  ot 
the  character  ot  an  estate  or  of  an  equitable 
claim  upon  the  land.  A  member  of  the  pablie 
has  no  right  to  lodge  a  caveat  to  prevent  land 
which  is  a  public  road  from  being  brought  under 
the  Act.  In  re  Innib,  12  N.S.W.L.B.  (L.)  18a 
(FuU  Court.) 

[N.S.W..AcioFl862,s.  21.]— Personentitled 
to  lodge  caveat. — Application  to  bring  public 
road  ander  Act  — A  person  owning  land  under  a 
title  derived  from  a  Crown  grant,  adjoining  what 
is  known  as  a  Government  road—that  is,  a  road 
marked  or  laid  out  b;  the  ,Crown,  and  described 
in  the  grant  under  which  he  owns  bis  land  as 
bounding  the  land  granted — has  not  an  interest 
in  the  soil  ot  the  road,  within  the  meaning  of  s. 
21  ot  The  Real  PTopeTty  Act,  and  be  cannot, 
therefore,  lodge  a  caveat  against  an  application 
to  hring  the  land  comprising  the  road  under  the 
Act.  The  presumption  that  an  owner  ot  land 
adjacent  to  a  road  has  the  property  in  Ae  soil  ot 
the  rood  utjut  ad  nwdtutn jtlum  ri/e  arises,  in  the 
absence  ot  express  evidence,  on  ths  supposition 
that  the  adjoining  owners  have  contributed  to  the 
formation  ot  the  rood,  and  have  dedioated  it  to 
the  public  benefit.  But  this  presumption  is 
rebutted  where  the  owner  ot  the  land  derives  his 
title  by  Crown  grant,  and  in  the  grant  the  road 
is  described  as  bounding  the  land.  Tiebnei  t>. 
LoxioN  (No.  1),  12  N.a.W.L.R.  B08.  As  to 
Costa,  lee  Ttirhbt  p,  Loxioh  (No.  2)  [infra,  fej 
Lapie  and  RemoDol  of  Caveat]  13  N.S.WX.B, 
(L.)116.     (Full  Court). 

[N.S.W.,  Act  or  1863,  s.  11  (6).]— Caveat  on 
benalf  of  Crown. — Mtut  be  lodgedby  AUomty- 
Oetieral, — The  Registrar  entered  a  caveat  on 
behalf  ot  Her  Majesty,  forbidding  the  bringing  ot 
certain  lands  (which  were  claimed  as  Crown 
lands)  under  The  Real  Property  Act.  On  an 
applieatioQ  tor  the  removal  ot  the  caveat  it  was 
oontended  on  his  behalf  that  by  virtue  of  s.  11 
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(0)  he  was  the  proper  person  to  enter  such  caveat. 
Htld,  that  under  the  Bubseclion  he  could  onl; 
enter  a  caveat  when  the  land  was  under  the  Act, 
luid  that  the  proper  pereon  to  enter  a  caveat  on 
behalf  of  Her  Majestf  forbidding  the  bringing  of 
lands  under  the  Act  was  the  Attorney -Oenerai. 
/n  r«  WiLKEB,  11  N.S.W.L  R.  369.   {Full  Conrt.) 

LS.A.,  Acr  or  1881,  s.  48;  Aci  of  1878.]— 
Person  having  right-of-way. — On  caveat  being 
lodged  and  petition  filed  by  the  caveator,  under 
tbe  proviaionB  of  the  Act  of  1878,  against  the 
bringing  of  land  under  the  Act,  the  Court  has 
power  b;  virtue  of  s.  iS  ot  The  Principal  Act 
(1861)  to  order  the  Begistrar- General  to  enter  on 
the  certificate  of  title  to  be  issued  pursuaut  to  the 
application  a  right  ot-na;  to  which  the  caveator 
ia  entitled  as  appurtenant  to  other  land  belonging 
to  him.  QuiETf,  whether  the  person  entitled  to 
a  right-of-way  appurtenant  hue  any  caveating 
capacity.  Jje  Schuid  *nd  Fieu>,  16  S.A.L.B.  46. 
(Fall  Court.) 

[N.S.W.,  Act  of  1868,  bs.  11  (4)  43.]— 
Person  having  right-of-way.  —The  -  person 
entitled  to  a  right-of-way  over  land  ia  the 
owner  of  such  an  interest  as  entitles  bim  to 
lodge  a  caveat  in  respect  thereof  when  an 
application  is  made  to  bring  the  land  under  the 
Act.  StinbU,  that  where  the  applicant's  title 
deeds  disolose  a  right-of-way  it  is  the  duty  of  the 
Begistrar  to  endorse  it  on  the  certificate,  even  if 
there  were  no  caveat.  Upon  a  motion  to  remove 
a  caveat  or  direct  an  issue,  the  Court  is  not 
strictly  bound  by  the  terms  ot  the  notice  of 
motion,  but  settles  the  issues  which  really  arise. 
He  HocisoK,  SuEPHEBD  Smith,  Caveatos,  14 
W.N.  (N.aW.)  3,  18  N.B.W.L.B.  (L.)  800. 
(Full  Court). 

[N.Z.,  Act  of  1886.1— Light— Right  to— 
PrticHption  —  PMlling  ioicn  of  old  building — 
Erection  of  nta  one  tHlh  new  lighti— Abandon- 
ment of  old  light — Subiequent  impotiibitily  of 
dtfiiiing  lame—Lott  of  right— -StatuU  of  Limi- 
tationi— Advene poiittnon—Houi  far  interfered 
Kith  by  Jilt  of  lights RegiitTation  of  eaiemeM.  — 
In  1852  two  Crown  grants  were  issued,  to  the  per- 
sona then  entitled,  to  two  subdivisiooa  (Nob.  8  and 
13)  of  a  certain  section  of  land  in  the  city  of 
Wellington.  The  two  subdivisions  adjoined  one 
another  and  fronted  the  same  street.  No.  12 
being  the  northernmost  of  the  two.  Both  before 
and  after  the  issue  of  the  grants  those  entitled  to 
No,  12  occupied  along  with  it  a  atrip  about  6  feet 
wide,  running  from  the  street  and  along  the  full 
depth  of  the  subdivisions,  joining,  according  to 
tbe  grants,  part  of  No.  B.  Before  the  Issae  of  the 
grants  a  building  had  been  erected  on  No.  8, 
with  its  northern  wall  along  tbe  occupational 
boQodary  of  the  subdivisions,  and  in  this  wall 
was  a  window  overlooking  the  6  feet  atrip  with 
No.  12.  A  building  was  erected  on  No.  12,  also 
before  the  issue  of  the  grants,  with  its  southern 
•xail  approximately  along  the  Crown  grant 
boundary  between  the  subdivisions,  thus  leaving 
the  6  feet  strip  between  the  buildings.  The  G 
feet  strip,  though  forming,  according  to  the 
grants,  part  of  No.  8.  was  occupied  with  No,  12, 
and  never  was  occupied  or  uaed  by  the  owners 
of  No.  e  or  their  tenants.  This  stale  of  things 
continued  down  to  1876,  when  the  building  on 
No.  8  was  pulled  down  and  a  new  building  put 
up,  with  its  northern  wall  along  the  same  line  and 
with  a  numbei  ot  windows  in  it  overlooking  the 


6  feet  atrip  The  strip  itself,  however,  oontinaed 
still,  down  to  the  year  1893,  to  be  occupied  with 
No.  12  and  used  as  before.  In  1893  the  oinier 
of  No.  12  applied  to  have  the  land  in  their  poi- 
session,  including  the  strip  forming,  according 
to  the  grants,  part  of  No.  3,  brought  onder  liu 
Land  Traittfer  Act  \a  their  names  as  absolute 
owners.  The  owner  ot  No.  B  lodged  a.  caveat 
It  was  admitted  that  at  the  dale  of  the  appli- 
cation it  was  no  longer  possible  to  asoertun  Ibe 
extent  or  position  of  the  window  in  the  wall  of 
the  building  on  No.  8,  whioh  was  pulled  down  in 
1376,  relatively  to  the  windows  in  the  wall  ot  | 
the  new  building  then  erected.  Held,  on  sum-  l 
mons  tor  removal  of  Caveat  (1)  That  the  fact 
that  the  owners  ot  No.  8  were,  throughout  the  ' 
period  from  18S2  to  1676,  enjoying  the  access  ol  I 
light  to  their  windows  over  tbe  disputed  strip  did  i 
not  prevent  the  accruer  to  the  owners  of  No.  , 
13  ot  a  statutory  title  to  the  fee-simple  ot  the 
strip  by  twenty  years'  possession;  (2)  That, 
apart  from  the  question  whether  the  owners  of 
No.  6  had  not  abandoned  any  right  to  light  ac- 
quired in  1876  by  pulling  down  their  old  bnild- 
ing  and  patting  up  a  new  one  with  different 
lights,  the  caveator  was  not  entitled  to  have  an 
easement  ot  light  over  the  strip  recorded  in  the 
Land  Register  in  respect  ot  any  right  which  he 
might  have  had  in  1B76,  because  this  right  was 
no  longer  capable  ot  definition.  Caveat  ordered 
to  be  remov^.  Ex  parte  Schulixe,  13N.Z.  L.R. 
60S. 

[VitrrOBiA,  Act  of  1866,  a.  22].— Owner 
of  servient  tenement  already  under 
the  Act  —  Eatement  appurtenant  to  dominant 
tenement  lovght  to  be  brought  undtr  the  Act — Per 
Stawell  C.J.  and  Holroyd  J.,  Higinbotham  dtf- 
■eiiliente:  The  owner  ot  the  servient  tenemetlt 
cannot  by  virtue  of  his  estate  in  such  tenement 
iorbid  the  registration  ot  an  easemeDt  over  such 
servient  tenement  appurtenant  to  the  dominant 
tenement  sought  to  be  brought  under  the  Act, 
because  "  the  land  described  in  the  advertise- 
ment" mentioned  in  s.  23  ot  the  Act,  No.  SOI, 
does  not  include  the  servient  tenement ;  it  only 
includes  the  dominant  tenement  and  the  ease- 
ment appurtenant  thereto,  and  in  neither  ot  these 
has  the  owner  of  the  servient  tenement  any  in- 
terest, and  it  is  not  sufficient  that  tbe  interest  is 
something  incompatible  with  the  rights  of  the 
servient  tenement.  Per  Higinbotham  J. :  "  The 
land  described  in  the  advertisement  "  really  in- 
cludes the  servient  tenement,  and  the  ovmer  ot 
the  servient  tenement  has  therefore  an  interest 
in  the  "  land  described,"  &e.,  and  may  properly 
lodge  a  caveat  under  the  S2nd  section  of  the  Act. 
No.  801,  against  the  tegialration  ot  the  ease- 
ment, lie  Bybnk,  Ex  parte  MKiaoPOLitAM  PsB- 
KASBH1,  Ac,  Society.  10  V.L.R  (L.)  361,  6 
A.L.T.  171.     (Full  Court.) 

(c.)  Lapte  and  Removal  of  Captat. 

[Q.,  Act  of  1861,  s.  25.]  — Lapse.- The 
caveat  is  safe  If  proceedings  are  adopted  before 
the  end  of  three  months,  and  when  the  final  de- 
cision of  the  question  is  not  intended  to  be  within 
three  months,  or  any  other  time,  the  proceedings 
once  commenced  are  left  to  their  natural  issue. 
7n  H  Hombon's  Caveat,  No.  774,  B.C.B.,  SOth 
May.  1878. 

[N,aw..  Act  of  1863,  bb,  16.  IB].— Lapse  of 
Civeat— Notice  oj  appUcaAon. — The  Begistrar 
served  notices  opon  c«rtiUn  persons,  in  taat^ixaet 
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«4Ui  B.  18  o(  The  Real  PntptTtyAet,  but  not  until 

bfteithe  expiration  of  the  time  united  b;  the  Com- 
missioners tor  the  tiling  ot  caveata  under  a,  16. 
Held,  that  the  noticeB  were  bod,  and  an  injunction 
raatraining  thedefend&nt  Iromapplying  fora  cer- 
tificate of  title  wasgranted  till  the  hearing, notwith- 
standing that  the  plaintiff's  caveat  hiid  lapsed. 
Chatpellv.  Bbouobios,  11  N.S,W.L.B.  (Eq.) 
G6,  6  W.N.  69,  131.,   (Full  Court.) 

[N.S.W.,  Act  o»  1862.  a.  16.]— L«p8e  of 
caveat. — Time  for  lodging  cannot  bt  extended.— 
The  CommlEBionerB  having  nnder  a.  16  fixed  a 
date  bj  which  caveaU  are  to  be  lodged  have  no 
power  to  extend  the  time  or  &i  another  and  later 
date.  Re  Brocohton,  6  W.tJ.  (N.S.W.)  13. 
(Full  Conrt.) 

[N.8.W.,  AcTOF  1862,  B.  23.] -Lapse— /"ro- 
eeedingt  laitliin  three  montht^Actt  ehortening  AcU 
{l6VU:.,No.land22VU.,No.l2i~Caieoftxigen<y. 
—By  8.  6  of  The  Acts  Slun-tening  Act  nQ'Vio.,Ho. 
1),  "  months  "  in  s.  33  of  The  Real  Property  Act 
means  calendar  months.  Section  11  ot  The  Aclt 
Shortening  Aet  (22  Vie.  No.  12)  does  not  apply 
to  osaea  where  there  is  a  lapse  ot  caveat  under 
s.  239  of  The  Real  Properly  Act.  In  re  CmsHOLU 
(BaonoHToN,  CiTEATon),  6  W.N.  (N.a.W.)  19. 
(Pull  Conrt.) 

[N.3.W. ,  Act  or  1862,  a,  23,  and  Act  or  1878. 
e.  4.]— Lapse  of  caveat.— Under  The  Real 
Property  'Act,  1862.  a.  23,  as  amended  b;  the 
Amending  Act.  1677,  s.  -1,  a  cnveat  lapses  unless 
within  three  months  proceedings  have  been 
talien  to  establish  a  title  to  the  land  in  dispute, 
or  an  order  has  been  obtained  restraining  the 
Begistiar  from  bringing  the  land  nnder  the  Act. 
In  re  Caibd,  9  N.S.W.L.B.  (L.)  424.  (Full 
Court) 

[N.a.W.,  Act  of  1862,  a,  23.]-Lap8e  of 
caveat. — Miileadins  notice  ^ifegiitrar,— Where 
a  caveator,  by  error  common  to  the  legal 
profeasion  generally,  and  cauaed  by  a  misleading 
notioe  isEUed  to  him  by  the  Hegiatrar,  has  allowed 
his  caveat  to  lapse,  the  Court  ot  Equity  has  no 
power  to  revive  the  caveat  or  to  restrain  the 
applicant  or  the  Hegistrar  from  proceeding  with 
the  Bi^lication.  Clisbdld  v.  Bkllomi,  10 
N.S.W.L.E.  (Eq,)  187.     (Full  Court.) 

[N.8.W.]— Lapse  of  caveat-Ordw  rafrain- 
ing  Regittrar-General — Povier  of  a  tingle  judge  in 
vacation, — An  order  restraining  the  Begistrar- 
Qeneral  from  proceeding  with  an  application  to 
bring  lands  under  The  Real  Properly  Act  made 
by  a  single  judge  in  vacation,  nnder  4  Vic.  No. 
22.  B.  27,  and  aubseqaently  oonfirmed  in  due 
course,  beeps  the  caveat  alive.  Re  Mobbicb 
(ComiM.  CiviiioK),  16  N.8.W.L.H.  (L.)  107. 
(Full  Conrt.) 

[ViCTOBiA,  Act  or  1S66,  s.  24.]— Lapse  of 
caveat—  Order  of  a  judge — Jwitdiction  of  a  judge 
in  ehamberi. — Tlie  "  order  of  a  judge"  in  Act  No. 
801,  a.  24,  does  not  mean  the  order  ot  a  judge  In 
chambers.  The  only  way  to  read  a.  24,  which 
preventa  the  lapaing  ot  a  caveat  if  an  order  ia 
served  upoQ  the  Begistrar  reatrainiEg  him  from 
bringing  land  under  the  Act,  is  that  the  caveator 
must  bring  an  action  ot  ejectment  or  file  a  bill  in 
equity,     in  re  PowsE,  6W.W.  mo  I'B.  |L.)  81. 

[ViCTOBii,  Act  of  1866,  s.  24.]— Lapse  of 
caveat — Power  of  Court  to  reitraiit  Regie- 
trar   from    bringing     land    under   the    Act. — 


Where  a  person  ia  seeking  to  oppose  tha 
bringing  o(  land  tmder  the  Act.  and  after  the 
expiration  ot  hia  caveat  has  no  remedy  bj  ejeot- 
nient  or  in  equity,  the  Court  will,  on  a  rule  nwi, 
restrain  the  Begistrar  under  s.  24  of  No.  SOI  from 
bringing  the  land  under  the  Act,  Ex  parte  Qtms, 
3  V,L.E.  (L.)  86.     (Foil  Court.) 

[Victoria,  Act  of  180S,  s.  34.]— Lapse  of 
caveat-  Order  to  rtttrain  Regittrar. — After  the 
lapse  of  a  caveat,  the  court  or  judge  haa  no  power 
to  make  an  order  under  a.  24  restraining  the 
Begistrar  from  bringing  land  under  the  Aet. 
Ex  parte  Ailwik.  4  V.L.B.  (L.)  116,  (Full 
Court.) 

[ViCTOKiA.   Act  OF  1866,  as,  23,  24.]-Lap8e 

Erevented  by  writ  of  ejectment. — Caveator 
ad  issued  writ  of  ejectment  within  the  month 
allowed  him  after  lodging  caveat,  bnt  bad  not 
aerved  writ.  Applicant  obtained  rule  lu'ii  under 
s.  23,  Held,  that  to  take  proceedings  under  s. 
24  means  to  commence  proceedings,  and  as 
caveator  had  iasned  the  writ  the  rule  waa 
disdiarged.  In  re  Slack's  Cavxat.  6  A.J.B.  83. 
(FuU  Court.) 

[Tab.,  Act  of  1862,  a.  24.]— Lapse- .<ppIiM- 
tum  under  Cioimi  to  Grant  of  Landi  Act — Pro- 
eeeding  in  Court  of  competent  juriidiction. — 
Where  a  caveator  under  The  Real  Property  Act 
is  in  a  position  to  claim  a  grant  under  The  Claimi 
to  Grantt  of  Land  Act  bis  application  under  the 
latter  Act,  if  made  in  time,  is  "  a  proceeding  in  a 
Court  of  competent  jurisdiction"  within  s.  24 
of  The  Real  Property  Act,  and  prevents  hia  caveat 
from  lapsing.  In  1883  B.  appealed  to  the  Court 
for  the  issue  of  a  grant  to  him.  A  caveat  was 
filed  by  C,  on  the  ground  that  he  had  previously 
applied  under  The  Real  Property  Act  for  a  grant 
ot  the  same  land,  that  B,  had  entered  a  caveat 
thereto,  but  that  B,'s  caveat  had  lapaed  under  a. 
24  of  The  Rial  Properly  Act  as  he  had  allowed 
three  months  to  elapse  without  taking  any  pro- 
ceedings except  applying  for  a  grant  under  the 
Claims  Act.  Held,  that  the  Claims  Court  was  a 
Court  ot  competent  jurisdiction  within  the  mean- 
ing ot  the  section,  but  only  where  the  caveator  is 
In  a  position  to  apply  lor  a  grant.  The  right  to 
apply  under  the  Claims  Act  exists  independently 
of  the  right  to  caveat  under  The  Real  Property 
Aet.  and  the  one  right  is  not  lost  by  the  exercise 
of  the  other.  Branborovz  t>.  Cozbnb.  Jul;  It). 
1B94,  Tea,  Dig.,  col.  105. 

[N.Z.,  Act  of  1883,  s.  146. 1-Lapse- iVo- 
ceedingi  to  eetablith  title  to  land — Afolttm  for  in- 

junction Isaoing  a  statement  of  clum  under 

Rule  466  and  serving  notice  ot  motion  tor  in- 
junction are  not  "  proceedings  to  establish  title  " 
within  the  meanii^  of  s,  146  ot  the  Act  of 
18BS.  The  words  in  the  section  "shall 
have  obtained  from  the  Supreme  Court  an  order 
or  injunction  within  three  months  "  are  not  com- 
plied with  by.  within  three  months,  giving  notice 
of  intention  to  apply  tor  such  order  or  injunction 
on  a  day  after  the  expiration  of  the  three  months. 

SCHNAUEB     V,     CoHOREOAnONAI.      UMOH     OF      NbW 

Zealand,  12N.£:.L.R,  66. 

[N.S.W.,  Act  OF  1862,  ss.  21-23, 122.]— Lapse 
of  cavett^AUiged  fraud  of  applicant —Caveat 
—Limitation  oj  action*,— The  plaintiff  had 
lodged  a  caveat  against  defendant's  application 
to  bring  land  under  the  Act,  but  had  allowed 
sach  oavaat  to  lapse,  and  now  applied  for  an 
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Injanotton  to  restr^ii  detenduit  from  proceeding 
with  his  applioaUon,  aUeging  th»t  h«  had  been 
guilty  of  fraud  in  suppiesaing  ceitain  material 
foots.  The  Court  refused  the  application  on  the 
ground  that  b;  s.  122  (dealing  with  limitation  of 
actions),  plaintiff  would  have  no  righli  against 
defendant  it  tlie  certificate  of  title  igsaed,  and, 
consequently,  had  no  claim  to  an  injunction. 
Bbll  v.  Beciiuk,  10  N.S.W.L.R.  (Eq.)  2S1. 

[M.B.W.,  Act  or  1893,  w.  21,  2a ;  AtONDiHa 
Act,  1878,  b.  4.]  — Lapse,  waiver  of— C(u« 
italed-Trial  of  i«iM«.— P.  applied  lo  bring 
lands  nnder  the  Act,  and  M.  duly  lodged  aeaveat. 
P.  (ben  Btated  a  case  nDdei  the  Amending  Act  of 
1878,  B.  1.  M.  took  no  steps  to  keep  the  caveat 
alive  as  lequiiad  by  b.  23  ol  the  Pnuoipal  Act. 
Altec  the  lapse  of  uiee  months  M.,  in  pnranance 
of  an  ordec  ot  the  Court,  made  on  the  application 
of  P-,  slated  a  case.  The  issues  were  tried,  and 
a  verdict  found  for  M.  P.  then  applied  to  ttie 
Court  for  a  rule  niti  for  a  new  trial,  and  hie  ap- 
plication was  retuHCd.  He  appealed  to  the  Privy 
Council  against  the  decision  of  the  Court,  and 
the  apped!  was  dismissed.  After  these  proceed- 
ings nad  been  taken  P.,  Gnding  that  M.  had 
taken  uo  steps  to  keep  the  caveat  alive,  applied 
to  the  Court  for  an  order  that  the  caveat  might 
Iw  removed,  on  the  groand  that  M.  had  failed  to 
take  proceedings  as  provided  by  a.  23  of  The 
Rial  Property  Act,  Held  (per  Darley  Q.3.,  and 
Foster  J.,  Innes  J.,  dubitaiite),  that  this  appli- 
cation should  be  refused,  inasmuoh  as  P.  must 
be  considered  to  have  waived  his  right  to  raise 
this  point  by  reason  ot  his  having  taken  all  these 
proceedings,  Phillifb  v.  Mjistim,  11  N,S,W.L.B, 
ISS.     jFuU  Court), 

[N.a.W„  Act  OF  1862,  BS.  21-23,  82;  Akbto- 
IKOACT,  1878,  e.  *.]— Lapse,  waiver  of— Re- 
moval of  lapsed  Caveat. — Although  a  caveat 
has  lapsed  under  b.  23  of  Tht  Real  Property  Act, 
the  Court  will  make  an  ordsr  for  its  removal  under 
s.  8'2,  A  caveat  was  lodged  in  1887,  and  lapsed 
under  e.  28  of  Tht  Real  Property  Act  on  the  ex- 
piration ol  three  months.  After  such  lapse  the 
applicant  stated  a  case  under  s.  i  of  the  Amend- 
ing Act  of  1876,  and  obtained  an  order  directing 
the  caveator  to  stale  bis  case,  which  he  did  on 
18th  November,  18S7.  Nothing  more  was  done 
in  the  matter  tor  nearly  three  years,  when  the 
applicant  now  applied  lor  an  order  to  remove  the 
caveat  under  s.  83  ot  The  Real  Properly  Act. 
Held  [distentiente,  Stephen  J,),  that  he  was  en- 
titled to  the  order,  and  that  the  fact  ot  the  ap- 
plicant having  taken  a  step  after  the  lapse  of  the 
caveat  was  no  waiver,  and  created  no  equity  in 
the  caveator.  In  re  MclNtosH,  11  N.S.W.L.B, 
288.     (FnU  Court).     [Sed  vide  Neit  Cwk,] 

rN.B,W.,  Act  or  1862,  ss.  22,  23;  Act  or 
1878,  8.  i]  —Lapse,  waiver  of.— M.  applied  to 
bring  certain  lands  under  The  Real  Property  A  ct, 
and  W.  lodged  a  caveat  against  his  apphcation. 
W.  took  no  steps  to  keep  the  caveat  alive,  and 
H.,  more  than  three  months  otter  the  lodging  ol 
the  caveat,  slated  a  case  and  obtained  an  order 
directing  that  W.  should  stale  her  case,  tihich 
the  caveator  did.  Nothing  was  then  done  in  the 
matter  until  nearly  three  years  afterwards,  when 
M.  applied  for  an  order  to  remove  the  caveat  on 
the  ground  that  it  had  lapsed  (s.  23.)  HeUi,  re- 
versing the  decision  of  the  Full  Court  (11  N.S.W, 
L.B,  383),  that  U,,  by  stating  his  case  and  ob- 
taining an  order  directing  the  oavestoi  to  file  her 


case,  had  waived  his  rights  to  have  the  oavtat 
set  aside  as  lapsed  nnder  a,  23.  PHtLurs  r, 
UuiTiH,  11  N,B.W,L.R.  163  approved.  In  re 
McIntosb  (Wilson,  caveator)  (19M)  IS  N.8  W. 
L.B,TO;  WiuoHi>.  McIirroBH,  18fl4A.a  129, 

[N,a.W.,  Act  or  1862,  s«.  21-28,] -Laps*, 
waiver  of. — On  an  application  to  set  aside  an 
order  (whereby  the  Kegiatrar  was  reatiained 
from  bringing  certain  lands  under  The  Real 
Property  Act),  on  the  ground  that  the  Court  had 
no  power  to  make  the  order,  as  the  caveat  bod 
lapsed  by  reason  ol  the  notice  required  by  e.  23 
ot  The  Real  Property  Act  not  having  been  given 
to  the  Registrar,  it  ivas  contended,  first,  that 
that  pari  of  the  section  which  provides  tor  the 
notice  was  directory,  and  not  imperative ;  and, 
seoondly,  that  the  applicant  iuiA  waived  his 
right  to  raise  that  point,  as  the  caveator  had 
issued  a  writ  of  ejectment,  and  the  applicant  had 
appeared  to  the  writ.  Held,  that  the  caveat  had 
lapsed  by  reason  of  the  failure  to  give  the  required 
notice,  and  that  the  applicant,  being  unaware,  at 
the  time  he  appeared  to  the  writ  of  ejectmenl, 
that  notice  had  not  been  given,  could  not  be  said 
to  have  waived  the  point.  Niohoua  v.  Lee, 
11  H,.3.W.L.R.  123.    (Full  Court). 

[N,Z,,  Act  op  1870,  s.  89  ;  lee  mm  Act  or 
I88fi,  ss.  146  et  Mf.]— Order  to  prevent  lapst 
^Ex  parte. — An  order  under  s.  89  of  The  Land 
rrani/;r  .,4cf,  1870,  to  prevent  the  lapsing  ot  a 
caveat,  cannot  be  made  ex  parte.  In  re  lit 
COKTB,  N.Z.L,R,  4  S.C.  840. 

[ViCTOBii.,  Act  op  1866,  ss.  22-24,  ]-R«mov»l 
of  caveat.— Serrice  of  rule  nui — Addrea  of 
caveator. — A  caveat  was  lodged  under  s.  23,  and 
in  it  the  business  place  ot  address  ot  caveator 
was  specifisd.  AppUcant  obtained  a  rule  auj 
calling  upon  caveator  to  show  cause  why  the 
caveat  should  not  be  removad,  and  the  rule  was 
made  absolute  on  an  affidavit  that  notice  of  the 
rule  niii  had  been  served  at  the  address  of 
caveator.  It  was,  however,  proved  that  service 
had  iieen  effected  by  leaving  notice  at  theaddress 
named  after  business  hours.  Held  \>y  Full  Court 
(Barry  J,  diMiendent^)  that  the  provisions  ol  the 
Act  as  to  service  must  be  strictly  followed,  and 
BsrvicB  of  the  rule  ntri  was  bart,  nor  was  Uie 
defect  cored  by  the  admission  of  the  caveator 
that  he  bad  received  it  two  days  before  it  was 
returnable.  Rule  absolute  set  aside.  In  rt 
Si^CK,  1  V.L,B.  (L,)  819.     {FuU  Coort.) 

[N.B.W,,  Act  or  1863,  ss.  2J-23,  iND  t,  83.}- 
Removal  of  caveat— CIonm  of  careali — (a.l 
Caveat  againit  applieation  to  bring  land  utubr 
Act—(b.)  Caveat  againit  deaXing  with  land  Mnder 
Aei—Applieatiim  of  e.  82  to  both  eUutii—Snm- 
Tiione  to  caveator  to  ihoie  caute. — M.  claiming 
to  be  entitled  to  certain  land,  of  which  he  wai 
not  in  actual  occupation,  applied  to  bring  it  under 
The  Real  Property  ^et,  whereupon  B.  lodged  in 
the  Registrar's  office  a  caveat  under  b.  21  in 
respect  ot  portion  of  the  said  land,  and  also 
commenced  in  action  under  s.  3S,  but  took  no 
farther  proceedings  for  ten  months,  nor  was  the 
summons  in  the  action  ever  served  on  M.  Held, 
(Hargrave  J.  dieientienlt)  that  the  words  "  such 
caveat"  in  the  82nd  section  are  to  be  read  as  it 
they  were  "  any  caveat,"  and  that  the  rule  niti 
tor  the  removal  of  the  caveat  should  tte  made 
absolute  unless  the  caveator  took  steps  I 
maintain  the  action  i:  ■.     ,, 
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paru  M*oiwro8H,  In  n  Biwres,  10  S.C  B.  (N.S.W.) 
146.    (FqU  Court.) 

[N.8.W.,  Act  or  1862,  bb.  21-23,  *kd  b.  BS.]  — 
Removal    of   caveat— No    ilept    to   maintain 

action A  caTent  was  lodged  on  2lBt  January, 

1876.  A  writ  ot  anmmons  was  issaed  on  28th 
April,  and  nas  lenewed  from  time  to  time  bat 
nayer  served.  Role  nwi  to  remove  caveat  onder 
g.  82  made  absointe  with  coats.  Ex  partt 
Pbnwisoton,  Knoi  817,     (FuU  Conrt.) 

[N.8.W.,  Act  op  1B62,  ss.  21,  82.]  — Removal 
of  caveat — Iitdtfinite  ataltment  oj  intcrttt.—k 
caveat  claiming  aa  "  estate  or  iutereBt"  a"  docu- 
mentac;  title,"  was  held  bod  for  not  setting  ont 
the  natare  of  the  estate,  interest,  lien,  oi  charge 
claimed  by  the  curator,  and  waa  aocordinglj 
removed  (rom  the  file.  la  re  Uitchku.  (Adam, 
Oavbiiob).  16  H.8.W.L.B.  (L.)  123.  {Full 
Conrt.) 

[N.S,W.,AcTOPl862,ss.  21,2.1.]— Removal  of 
caveat- i^oetnp  enaanbranco   an   certidcatt  of 

tftlt Private  Jet  of  PaTliataent^Application  61/ 

tnittee*  undrr.— The  trustees  appointed  under 
The  Undtraood  Eitate  Act  having  applied  to  the 
Begiatrar  to  bring  oertaiu  lands  compriaed  in 
that  Act  nndei  The  Real  Property  Act  the  Begls- 
trar  refused  to  issue  a  certificate  of  title  unleaa 
certain  encumbrances  created  bj  the  devisees 
under  the  will  of  James  Underwood  were  noted 
bn  the  cectlficata  of  title,  and  nnleas  tvo  caveatB 
lodRed  against  the  application  were  [emoved. 
Beld,anieT  the  terms  ol  The  Underaood  Estate  Act, 
th«t  the  trustees  took  the  estate  (reed  and  dis- 
cbkrged  from  aU  the  trnsts  01  derivative  interests 
ftriAing  under  the  will,  and  such  interests  should 
not  be  noted  as  encumbrances  on  the  certiBcate 
of  tills.  Held,  also  {due.,  Haigrave  J.),  that 
where  a  writ  has  been  issued  and  renewed,  and 
there  baa  been  no  service  on  tbe  applicant,  and 
the  retiewal  has  been  in  each  case  without  an; 
pracipt,  and  no  further  proceedings  have  been 
taken,  the  caveftt  must  be  removed  by  an  appli- 
cation Under  a.  82  of  Tke  Heal  Property  Aet.  Ex 
paru  pMNNiiiaTON,  Euox  376.     (Full  Court). 

[N.8.W.]  —  Removal    of    caveat     lodged 
by  Attorney-General —  Croion   grant — FaUc 
dentonttratio  —  Refmai    to    tend   iiiue     to     t 
jury. — On   an  application  to   remove  a  oavea 
which  had  been  filed  by  the  Attorney -General, 
on   behalf  ot  the  Crown,  <t  appeared  that  the 
applicHJita  claimed  the  land  by  virtue  ot  a  grant 
to  their   predecessors  in  title.     In  the   grant, 
which  was  a  grant  ot  640  acres,  "  be  the  same 
more  01  less,"  the  land  was  described  as  com- 
mendng  at  E,  a  died  point,  and  bounded  on  the 
west  by  a  line  south  SO  chains  to  D,  also  a  Sied 
point.     The  line  from  E  to  D  was  in  reality  ' "" 
chains,    and    taking   E    to    D  as  the   wesi 
boundary,  the  land  contained  about  1000  ac 
Held,  that  the  Court,  without  sending  the  u 
to  be  tried  by  a  jaiT,  could  say  that  the  descrip: 
ot  the  length  of  line  and  qnantity  of  land     .._ 
falta    deiHonttratio,     and     that     tbe     western 
boimdary  was    from  E    to  D,   and   the   Coi 
ordered  the  caveat  to  be  removed.     On  sji  iss 
onder  The  Heal  Property  Act,  it  is  not  competent 
lor  the  Crown  to  set  up  a  mistake  in  the  clear  and 
reaso&Able  language  of   the  grant.    Thr  Bank 
OF    \dbtbiulbu   (Affucaktb),  Thb   Attorhet- 
Okkebu.  (CivuTOK),  IS  N.S.'W.L.B.   (L.)  266. 
{Fnll  Court). 


[N.8.W.,  Act  op  1862,  a.  83;  Act  of  1878, 
_.   4.]- Removal  of  caveat  —  Coats— Party 

finalG/  evccenftd  —  Abortive  proceeding: — The 
caveators  filed  a  caveat  on  the  ground  that  part 
of  the  land  applied  for  was  a  pobUc  highway. 
BoUi  applicant  and  caveators  filed  their  oases 
under  s.  4  ot  the  Act  ot  1876,  and  an  issue  was 
settled  tor  trial  h;  the  Court,  and  set  down  lor 
hearing.  In  consequence  of  a  decision  ot  the 
Court,  in  another  case,  that  a  caveat  could  not 
be  filed  in  respect  of  a  road,  the  applicant  moved 
!scind  the  order  sending  the  issue  for  trial, 
to  remove  the  caveat.  Tbe  Court  made  the 
order,  and  removed  the  caveat  on  the  ground 
that  the  caveators  had  no  sufBcient  interest  in 
the  land,  but  said  nothing  about  costs.  The 
prothonotary  thereupon  refused  to  tax  the  appli- 
cant's bill.  Held,  that  the  application  to  remove 
the  caveat  was  a  proceeding  under  s.  4 ;  that 
the  applicant  was  the  "  party  Anally  successful  " 
under  that  section,  bv  which,  without  any  special 
order  of  the  Court,  slie  was  entitled  to  ibe  costs 
ot  the  whole  proceedings,  inolnding  the  abortive 
proceedings  with  respect  to  the  trial  of  an  issue. 
TiBBKBT  V.  LoiTON  (Nc.  2),  13  N.8.W.L.B.  (L.) 
116.     (Full  Court). 

[N.S,W„  Act  or  1862,  s.  83;  Aor  of  1878, 
B.  4.]— Removal  of  caveat— Coats— Parfy 
Rnally  tnccmtful. — The  caveator  lodged  a  caveat 
against  the  bringing  of  certain  land  under 
Tbe  Real  Froptrty  Act,  claiming  a  portion  ot  the 
land.  The  applicant,  after  the  caveator  had  filed 
his  case,  took  no  steps  to  briug  the  land  under 
the  Act.  and  subsequently  wrote  to  the  caveator, 
saying  that  be  was  witling  to  withdraw  the  land 
claimed  by  him  (rom  his  application.  Held, 
that  the  caveator  was  entiUed  to  an  order 
directing  the  Begistrar-Oeneral  not  to  issue  a, 
certificate  in  respect  ot  the  land  claimed  by  him, 
and  declaring  him  the  "  party  finally  successfol." 
Re  Laitrib  (Affucakt),  Cobbh  (Cavxatob),  16 
W.N.  (N.a.W),  168    (FuUCourt), 

[TiCTOBiA,  Act  of  1864,  s.  34  ;  Aor  or  1890,  s. 
34,]  —Removal  of  caveat— CDiti—Ptnrtr  of 
Court  to  aieard  cotti  on  caneat  proeeedinge.—TYie 
Supreme  Conrt  has  power  to  award  costs  on 
applications  in  caveat  proceedings.  A  summons 
in  rcBpect  ot  a  caveat  against  bringing  land  under 
tbe  Act  was  dismissed  with  £3  3s.  costs.  Powkb 
V.  Shitb,  6  W.W.  and  a'B,  (L.)  81,  Quoted  tcith 
approval  In  re  ANNAHn,  17  V.L.E.  108,  12  A.L.T. 
107. 

[S,A.,  Act  or  1861,  s.  22.]  —  Restraining 
applicant  and  Registrar  — ^Erroiwrai  declar- 
ation by  applicant  —  Caveat  i>y  penon  in 
adierie  pofemion—  Injunction. — O.  applied  lo  the 
Begistrar-Qeneral  to  bring  certain  lands  under 
the  Act,  and  in  his  application,  pursuant  to  the 
Act,  declared  that  he  was  seised  ol  an  estate  ol 
freehold  of  inheritance  in  the  said  land ;  that  he 
was  not  aware  ot  any  claim  affecting  the  land ; 
that  no  person  had  any  claim,  estate,  or  interest 
at  law,  or  in  equity  in  possession,  or  eipeclanoy 
other  than  one  H.,  to  whom  he  had  contracted 
to  sell  the  land  (or  £10 ;  that  there  was  no  person 
in  possession  of  the  land  adversely  to  his  estate 
or  interest  therein ;  and  that  the  land  was  then 
occupied  by  H.  As  a  matter  of  fact  the  land 
was  then  and  bad  tor  twenty  years  previously 
been  in  possession  of  S.  S.  entered  a  caveat 
against  the  application  and  brought  this  action. 
Held,  that  a,  was  entitled  to  an  injunction  to 
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Mstrain  G.  and  the  BegiBtrar-Oeneml  from 
bringing  the  land  under  the  Act.  The  object  ot 
the  Iteal  Propert;  Act  is  not  to  settle  the  Utle  to 
land  between  adierae  claimants,  but  to  give  a 
pereon  in  poftsession  ot  having  a  good  legal  and 
egnitable  title  to  land  a  good  title  nbich  he  can 
transfer  to  a  purchaser  hy  the  simple  mode  ot 
contajance  provided  bj  the  Act  and  without 
going  into  the  title,  and  which  will  enable  '  ' 
to  djaposaeea  any  person  nho  might  come 
pouesaioQ  of  the  land.  Srebihin  t>.  Ghxeb,  21 
S.A.L.R,  7. 

[N.Z..Acr  or  1870.]— Restraining  registra- 
tion— Injanction — Caveat  by  perioa  in  advene 
poMlttiOH  — Statute  of  Limitatione.—A  person 
who  has  been  in  adverse  possession  ot  land  tor 
more  than  twenty  years  has  an  equity  as  against 
a  person  applying  to  bibg  the  land  under  The 
X-and  Tran»fer  Act  to  restrain  the  issue  to  thi 
claimant  of  a  certificate  ot  title.  Both  c 
MacFibi^b,  N.Z.L.B.  1  S.C.  S47. 

[Tioroiui.AoiOFl866,ss.24,152.]— Reatrain- 
iog  Registrar  —  Equitable  jurisdiction  — 
Caveat  by  jmrchatfr  frem  former  oaneri—Bill  65 
eaveatoT — Demurrer  to  bill — Pomiiion. — A  bill 
in  equity  alleged  an  equitable  title  in  the  plaintiffs 
nndec  an  agreement  in  writing  tor  a  price  paid 
with  the  persona  originally  seised  of  land,  and 
that  defendant  applied  to  bring  that  land  under 
the  Act,  whereupon  plaintiffs  lodged  a  caveat 
against  the  application  and  brought  this  suit 
praying  for  a  declaration  of  the  lights  ot  the 
plaintiffs  and  an  injunction.  Held,  on  demurrer, 
that  as  the  bill  did  not  negative  defendant's 
possession,  nor  show  that  defendant  claimed 
title,  or  that  there  was  any  relation  or 
obligation  between  plaintiffs  and  defendant  the 
bill  would,  apart  from  the  Transfer  of  Land 
Statute,  have  been  demurrable  for  want  of  equity 
and  indistinctneas,  and  that  s.  24  ot  Act  No.  301 
does  not  create  a  new  jurisdiction  in  Courts  of 
Equity  to  proteot  persons  having  legal  or  equit- 
able titles  against  improper  registration  ;  it  merely 
directs  suoh  proceedings  as  would  be  right  before 
according  as  the  interest  ot  the  caveator  is  legal 
or  equitable,  and  makes  notice  ot  that  proceeding 
served  upon  the  Begistrar  restrain  him  from 
acting  on  the  application.  Section  152  (giving 
power  to  make  roles)  makes  it  competent  for  the 
jndges  to  direct  the  details  of  any  special  pro- 
cedure under  the  Act.  Bodobon  v.  Huntsb,  3 
A.J.H.  18. 

[ViCTOKiA,  Act  o»  1866,  s.  34.]— Restraining 
Registrar— Equitable  jurisdiction  — iiiZl  by 
caveator  —  Poueiiion  —  Deniurrn-  to  bill,- — There 
ianothinginthe  Actot  18G6  enabling  n  plaintiff  to 
transfer  a  legal  right  to  a  Court  ot  Equity,  or  to 
compel  a  defendant  to  disclose  his  title.  Where 
a  bill  was  filed  by  plaintiEf  alleging  legal  title  to 
land  sought  to  be  brought  under  the  Act  by  an 
application  against  whioh  plaintiff  had  lodged  a 
caveat,  but  alleglDg  nothing  as  to  possession  of 
the  land,  and  seeking  discover;  of  defendant's 
title  and  an  injunction  against  defendant  and 
the  Registrar,  Held,  on  demurrer  to  bill,  that 
possession  by  defendant  might  be  assumed,  in 
which  case  plaintiff  had  his  remedy  by  ejectment. 
Demurrer  albwed.  Jihison  v.  Quiklih,  S  Y.L.B. 
(Eq.)230. 

[YiCTOBU,  Act  op  1S66,  s.  24.]— Restraining 
Re^BlTaj— Application    by    tenant   for  lyfe— 


Caveat  by  Teveriioner The  plaintiff  O.  lent  his 

mother  (the  wife  ot  defendant  R.)  a  som  ot  £100 
in  part  payment  ot  the  purchase  mone;  ot  cerlain 
land.  The  Crown  grant  was  issued  to  R.  and  the 
southern  half  ol  the  land  was  conveyed  to  plaintiff 
as  tor  £100  paid.  Plaintiff  entered  into  poseesaioil 
of  this  part  of  the  land,  and  built  a  house  upon  it. 
He  afterwards  lost  the  deed  of  oonveyanee,  and 
subsequently,  in  August,  1870,  executed  a  deed  ot 
grant  of  the  land  to  B.  and  his  wife  tor  thar 
several  Uvea.  B.  kept  this  document  in  his 
possession,  and  some  years  later  he  and  his  wife 
applied  to  bring  the  land  under  the  Transla 
of  Land  Statute.  Plaintiff  lodged  a  caveat  and 
commenced  a  suit  to  restrain  the  Registrar  from 
complying  with  the  application.  Held,  tliat  as 
there  was  privity  between  plaintiff  and 
defendants  (B,  and  wife)  and  the  plaintiff  could 
not  bring  an  action  ot  ejectment  against  the 
defendants,  he  was  entitled  to  restrain  the 
Begistrar  under  s.  24.  A  permanent  injunction 
was  also  granted  against  detendauts,  uoder  the 
prayer,  for  general  relief.  Oekiohct  v.  Bubsell, 
5  A.J.B.  89,  90. 

[VrcTORu,  Act  or  1866,  s.  24.]  — Restraining 
regiatration— Jurisdiction  of  Court — Noiuitor 
action  by  caveator — Notice  to  applicant  unnecet- 
sory.- Under  s.  31  of  the  Act  the  Court  has 
jurisdiction  to  interfere  and  prevent  an  injustice 
being  done  whether  a  suit  in  equity  or  action  at 
law  has  been  commenced  or  not.  It  is  not 
necessary  to  aerve  notice  of  an  application  for  an 
order  to  reEtraiu  the  Begistrar  npon  the  person 
who  is  applying  to  bring  the  land  under  the  Act. 
Notice  to  the  Registrar  is  sufficient.  Ex  parte 
Beissel,  S  y.L.B.  (L.)  63,  67. 

[VicTORU,  Act  op  1866,  b.  24.]— Restrain- 
ing registration  —  Injunction  —  Lott  will  — 
Trial  of  title  at  law,— A.  died  in  1B63,  leaving 
a  widow  and  six  children — two  daughteis, 
a  son  W.,  a  son  (plaintiff),  a  son  T..  and  a  son 
(defendant).  There  was  long  in  the  widow's 
possession  a  document  purporting  to  be  the  will 
of  A.,  dated  1850,  and  with  an  imperfect  attest- 
ation clause.  By  this  certain  land  was  devised 
to  the  defendant.  W.  died  in  1868,  being  of  lull 
age,  intestate,  without  having  claimed  any  ot 
A. 's  property,  and  leaving  plaintiff  as  heir-at-law. 
In  1874  the  widow  died,  and  left  the  land  (the 


plaintiff  got  administration  ot  W.'s  estate,  and 
in  1878  obtained  a  rule  to  administer  A.  's  estate. 
In  1874  defendant  A,  got  possession  of  the  land 
and  conveyed  it  to  defendant  H.  Plaintiff 
brought  this  suit  against  defendants  A.  and  H, 
and  the  Registrar,  to  restrain  the  Itegislrar  from 
bringing  the  land  under  the  Act.  Held,  that  if 
A.'s  supposed  will  was  invalid,  plaintiff's  title  as 
heir-at-law  waa  clear,  and  he  was  therefore 
entitled  to  an  injanction  imtil  further  order,  so 
that  there  might  be  an  opportunity  ot  trying  the 
title  at  law.  Abchtbau)  t>.  Abchibaij:),  S  V.L.B, 
(Eg,)  180. 

[VioTOKU,  Act  0?  lB68,a.  24.}— Restraining 
Registrar — How  order  obtained  in  I'Qcaiion. — An 
order  under  s.  24,  restraining  the  Begistrar  from 
bringing  land  under  the  Act,  may  be  obtained  in 
vacation  from  a  Judge  in  Chambers,  although 
the  caveator  may  proceed  b;  bill  in  eqait;.  K* 
parte  Mahonbt,  1  A.L.T.  132, 
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[QoKaKBUKD,  Act  of  1S66,  u.  26].— wriih- 
drawal  of  cavtal—Secaritu.—A  oaveat  onght 
not  to  be  employed  to  put  a  biot  on  the  title,  bat 
fo  establish  the  right  of  a  oaTeator.  Aji  order 
was  mads  to  withdraw  a  caveat  on  secnrit;  being 
givBD  to  the  Batielactioa  of  the  Registrar  to  cover 
anj  passible  amount  of  alaim  which  the  caveator 
might  have,  sacb  Beooiit;  lo  become  void  if  the 
caveator  took  no  praceedings  before  the  lapae 
of  the  three  monthe  mentioned  in  a.  25  of  the 
Act.  In  re  Hodoson's  Civeat,  B.O.B.,  30th 
Haj,  1BT3.  FoUoietd  In  re  Brambton,  Ex  parte 
B»B.  B.C.B.  24th  Jul;,  1878. 

Withdrawal    of   caveat.  —  See  alta  In  re 
LeTHBBiDoB   V.  MiTcatLL,  8   N.S.W.L.B.  219 
(posl(d)  Trial  of  utueii. 
(d)  Trial  of  iiiuii  between  contacting  eUtimanti. 

[N.S.W.,  Act  or  1862,  si.  31-23;  AiasDisa 
AiTT,  187B,  8.  4.]— Burden  of  proof— Caiieawri 
in  potieinon  made  defen'lantt  —  ftntee.  -—  A 
caveator  may  put  in  issue  «nj  document  in  the 
applicant's  chain  of  title.  Quare :  Whether, 
Kben  the  oaveator  is  in  possession,  The  Amend- 
ing Act  of  1877,  B.  4.  throws  the  onus  of  proof  on 
the  appiioant.  Caveators  in  possession  made 
defendaats.  Re  Dodst,  2  N.S.W.L.B.  (L.)  299. 
(FuU  Court.) 

[N.S.W.,  Acts  or  1862  and  187B.]— Burden 
of  proof— Cautafor  in  poueiiion.—On  an  appli- 
cation to  bring  land  ander  The  Beat  Property 
Acts,  when  the  applicant  shows  a  complete 
documentaiy  title,  and  proves  that  be  was  in 
poBsesaion  within  twent;  years  before  the  com- 
mencement  of  the  proceedings,  the  burden  of 
proof  to  defeat  the  applicant's  title  is  on  the 
caveator  in  poasesaion.  ^ollino  c.  Brouqhtoh 
(No.  1),  legs  A.C.  556. 

(N.8.W.,  Act  ot  1878.]- Burden  of  proof— 
Cai'tiUor  in  poiieirion, — In  a  case  under  The  Real 
Propirty  jlct  where  the  applicant  claimed  the  land 
by  a  documentary  title,  and  the  caveator  claimed 
by  posseBsion,the  Court  ordered  the  caveator  to  be 
plaintiCti  and  refused  to  allow  an  issue  questioo- 
ing  the  title  oE  the  applicant.  In  re  Makes  (appli- 
cant), Bottsworth  (caveator),  10  N.S.W.  (W.N,) 
182.    (Full  Coort] 

[N.3.W.,  Act  of  1863,  ss.  31-33 ;  Ahkndino 
Act,  1878,  8,  4,]  —  Dedication  —  binding 
of  jury — Direction  lo  Regiitrar. — Where  the  jury 
on  an  isBae,  under  s.  4  of  the  Amending  Act  of 
1878,  found  in  favoar  of  the  caveator  that  the 
land  in  question  was  a  public  recreation  ground, 
the  Court  declared  the  land  so  dedicated,  and 
ordered  that  the  Begistrar-Qenerat  should  make 
each  entries  in  hia  hooka,  and  on  any  certificate 
that  should  be  issued,  and  should  take  such 
other  steps  as  would  give  effect  to  the  judg- 
ment of  the  Court.  SAomNOToN  v.  Haceett,  1 
N.8.W.L  B,  155.     (Full  Court.) 

[N.S.W„ACT  or  1962,  ss.  21-23;  AiraNniNQ 
mo  Act,  1878,  s.  4.]  —  Dedication  to  the 
public  —  Witneu  de  bme  tfte. — The  applicant 
sought  to  register  a  semi-circular  segment  of  land 
lying  between  the  circular  road  of  W.  Crescent 
and  the  main  rood.  The  caveators  were  owners 
of  allotments  on  the  other  aide  of  the  circular 
road.  The  following  issues  were  ordered:  — 
(1)  Whether  the  applicant's  title  waa  good  from 
a  certain  date ;  (2)  Whether  the  segment  had 
been  dedicated  to  the  public;  (3)  Whether  the 
portions  of  the  segment  opposite  the  allotments 


were  respecUveif  apportenont  thereto ;  (4) 
Whether  the  applicant's  title  had  been  deatrojed 
b;  the  Statote  of  Limitations.  The  applicant  was 
made  plaintiff.  Qiuere  :  Whether  an  order  from 
the  Full  Court  is  necessary  tor  the  examination 
of  a  witness  de  bene  ette  in  a  real  property  issue? 
Be  O'Brien,  2  N.S.W.L.B.  301.     (Full  Court.) 

[N.a.W.,  Act  or  1863,  ss.  31-23  ;  AuRNDrwo 
Act,  1878,  s.  4.]— Delay— Costs.- On  an  appli- 
cation -to  remove  a  caveat,  it  appeared  that  the 
issues  had  been  settled,  and  the  caveator  made 
plsintitt.  The  ptaintiS  delaying  the  trial,  notice 
to  proceed  was  given  under  The  Common  Laic 
Procedure  Act  of  1853,  s.  91,  and,  the  caveator 
not  setting  the  case  down,  judgment  was  signed. 
The  Court  allowed  the  caveator  to  retain  bis 
caveat  on  condition  that  the  issues  were  set 
down  for  trial  at  once,  and  ordered  the  caveator 
to  pay  the  costs  of  signing  judgment  and  ot  the 
application.  Inre  Btlm,  2  W.N.  (N.S.W.)  110. 
(Full  Court.) 

[N.S.W.,  Aot  of  1862,  ss.  21-2S;  AmNDiHa 
Act,  1878,  s.  4,]— Equitable  issue— CaMatort 
oul  ofponeaion  madt  plaintiffi. — The  Court  wiU 
direct  an  issue  to  a  jury  as  to  a  trust  OT 
other  equitable  qnestioD  raised  by  caveators. 
Caveators  on  whom  onus  of  proof  ties,  and  who 
are  out  of  possession,  made  plaintiffs.  In  Tt 
BATiaAY,  2  N.S.W.L,B.  303.     (FuU  Court,) 

[N.S.W.,  Act  or  1862,  ss.  21-23 ;  Am.NniHa 
Act,  1878,  B.  4.]  — Evidence— Plan.— At  the 
trial  ot  a  real  property  issue,  the  question  being 
mainly  as  to  the  true  position  of  the  dividing 
line  of  two  grants,  a  plan  prepared  by  a  surveyor 
in  Government  employ,  but  without  the  know- 
ledge o!  the  plaintiff's  predecessors  in  title,  and 
also  a  parish  map,  both  plan  and  map  being  in 
poasession  of  the  Lands  Department,  were 
tendered  by  defendant  and  rejected.  Held,  that 
they  were  rightly  rejected.  Smith  v.  Nihj),  10 
N.S.W.L  R.  171.     (Full  Court.) 

[N.8.W.,  Acr  or  1862.  s.  23 ;  AiiENDrNO  Act, 
1878,8.  4  ]— Jurisdiction  of  single  judge — A 
single  judge  haspropnoin.vorc  no  power  to  make  an 
order  under  The  Real  Property  Act,  s.  23,  and 
the  Amending  Act  of  1878,  s,  4,  restraining  the 
Begistrar  from  bringing  the  land  under  the  Act ; 
and  if  he  makes  such  an  order  as  for  the  Full 
Court  in  vacation,  or  in  a  case  ot  urgency  under 
the  Act  4  Vic,  No.  23,  s.  27,  it  requires 
confirmation.  In  re  Mackenzie,  11  N.S.W.L.B. 
(C,L.)  277-     (Full  Court.) 

[N.8.W.,  Acts  OF  1862«'D  1878.1— Jurisdiction 
of  Court  —  Coitt. — On  an  application  by  tbe 
caveator,  who  hod  filed  a  case  for  an  order 
directing  the  applicant  to  file  a  case,  the  Court 
dismiaaed  the  application  with  costs,  holding  that 
it  had  no  power  to  make  the  order.  Inre  WiLaON, 
8  W.N.  (N.S.W.)  64.     (Full  Court.) 

[N.3.W.,  Act  or  1862,  ss.  21-23;  AKEMDnra 
Act,  1878.  s.  4  ]— Negligence  of  attorney  in 
not  filing  case — Caveat  removed  —  Leave  lo 
rejiic  caveat  —  Co<U.— The  Court  ordered  the 
caveator  to  take  the  caveat  off  the  file,  on  the 
ground  that  he  hod  not  filed  his  cose  within  the 
time  specified  in  the  order  ot  the  Court  in  that 
behalf,  bnt  on  it  subsequently  appearing  that  it 
was  owingtotbe  negligence  ot  Uie  attorney  who 
was  acting  for  faim  tliat  tbe  case  had  not  been 
filed,  the  Court  set  aside  tbe  order  and  gave  the 
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o»T««tot  tea  days  within  which  to  file  Mb  case. 
OoBta  ot  this  application  to  abide  the  result  of 
the  inqnir;  into  tbe  title.  In  n  Jonbb,  % 
W.N.  (N.S.W,)  74,  84.     (Pull  Court.) 

[N.S.W.,  Act  of  1863.  bb.  21.23 ;  Auendiho 
Adt,  1878,  B.4.]^New  trial  of  iBBUCB—PIciinfif 
failt— Amended  iMUd.— In  a  real  property  issue 
the  delendant  (caveator)  is  not  entitled  to  a 
vardiot  merelj  beoauBe  the  plaintiff  fails  to  prove 
hU  title.  Case  ordered  to  be  reheard  with 
amended  issues.  Question  of  costs  reserved ;  oi 
to  which  leeiaviecatt.  7  N.S.W.L.R.  (G.L.)  369, 
Bose  under  thU  heading.  Jones  r.  Hill.  2  W.M. 
(N.S.W.)  11.     (Full  Court.) 

[N.S.W.,  AlraKDiua  Act,  1878,  s.  4.]- New 
trial  of  'iBBacB  ^Cotlt  of — Poicer  of  amend- 
ing order — "  Party  finally  nicceiiful." — At  the 
first  trial  of  issaes  the  jury  fonnd  for  defendant  (ate 
ante  under  thU  heading).  The  Coart  amended  the 
iaeue  and  directed  a  new  trial,  but  reserved  tbe 

Siaestioa  ot  coats.  On  the  aeoond  trial  the  jnr; 
ound  tor  plaintiff.  The  Court  diacfaaFged  a 
rule  niti  tor  a  new  trial,  diving  plaintiff  costs  ot 
the  second  trial  and  of  the  second  new  trial 
motion,  bat  ordering  each  part;  to  beai  his  own 
costs  of  the  first  triaJ  and  ot  the  first  new  trial 
motion.  Tbe  Court,  on  motion,  amended  the 
order  by  directing  that  the  defendant  should  also 
pay  the  costs  ot  the  first  trial  and  of  the  first  new 
trial  motion,  holding  that  it  had  no  power,  look, 
ing  at  s.  4  ot  the  Amending  Act,  to  deprive  the 
plaintiff,  who  was  "  the  partj  finally  successlul " 
ot  his  costs.  The  rule  of  Queen's  Bench.  Hilary 
Term,  3  Jao.  I.,  does  not  stand  in  the  way  ot  the 
Court  eo  amending  its  order  and  giving  n  party 
the  right  conferred  on  him  by  etatnle.  Jones  v. 
Hill,  7  K.  B.W.L.B.  (L.)  369.    (Full  Court.) 

[N.  B.  W.]  —  Non-admission  of  fact  byr 
caveator.  —The  applicant's  case  staled  a  tact, 
as  to  which  tbe  caveator's  case  said :  "  Do 
not  know,  and  cannot  admit"  Held,  that  the 
caveator  was  entitled  to  an  issue  as  to  this  fact 
Ex  parte  Tbomab,  10  W.N.  (N.S.W.)  86.     (FuU 

COQlt.) 

[N.8.W.,  ACTOF1S62,  as.  21,33;  Amendinq 
Act,  1878,  s.  4.]— Procedure  after  trial  of 
iaaues— Aemovnlo/  caceat.  —  Atter  verdict  in  an 
issue  under  The  Real  Property  Act  in  favor  ot 
the  applicant,  he  should  first  ask  the  caveator  to 
remove  his  caveat.  Stmble,  it  the  caveat  is  not 
nmoved  he  should  apply  ex  parte  for  an  order 
removing  it.  Sed  quiere  {per  Darley  C.J.), 
whether  any  order  is  necessary.  Einsela  v. 
Hbtropolttah  BuiLDtNo  AsaocuiiON,  8  N.S  W 
L.B.  (L.)  277.     (FaUConrt.) 

[N.S.W.,AcTOFl862,BH,  21-23;  Amendino Act, 
1878,  B, 4.]— Res  judicata— Caueat  IT Aereinejfec 
tiveaould  be  reitraiaed  in  equity, —la  1869  John 
and  George  Lethbridge  (the  present  applicants) 
applied  to  bring  certain  lands  under  The  Real 
Property  .ict,alleginga  title  by  possession  for  more 
than  twenty-flve  years.  Before  this,  one  8.  had 
applied  to  bring  the  same  land  under  the  Act, 
setting  up  a  documentary  title  which  was 
rejected  by  the  examiner  ot  titlsB.  In  1876  8. 
conveyed  the  land  to  M.  (the  present  caveator), 
who  brought  ejectment.  The  defendants  (the 
present  applicants]  in  that  action  admitted  M.'s 
primA  facie  documentary  title,  but  proved  in 
themselves,  as  aciainst  such  documentary  title,  a 
possessory  title,  to  the  satisfaction  of  the  jury. 


and  obtained  a  verdict.     A  mle  to  set  aside  that 

verdict  having  been  refused,  M.  in  1878  b^an  a 
fresh  action  of  ejectment,  which  be  discontinued 
in  the  following  year,  whereupon  tbe  appUcanla 
signed  judgment  They  subsequently  renewfti 
their  application  tor  a  certificate  of  title,  and 
tbeir  title  having  been  paaaed  and  the  application 
advertised,  U.,  on  25th  March,  1887,  lodged  bia 
caveat,  and  on  26th  May  filed  bis  case,  asking 
to  have  an  issue  directed  to  determine  whether 
the  applicants  were  entitled  to  the  land  by  posses- 
Hion  as  claimed  by  them.  On  motion  tor  an 
order  for  withdrawal  ot  caveat.  Held,  that  the 
caveat  must  be  withdrawn,  on  the  ground  that 
the  caveator  would,  under  the  ciitumstances, 
be  restrained  in  equity  from  trying  the  issue  if 
directed.  Section  4  of  the  Amending  Act  ot 
18T6  is  not  mandatory  upon  the  Court  to  send 
any  issue  that  may  be  raised  for  trial ;  it  is  tor 
the  Coart  to  say  in  each  case  whether  there  are 
facts  bonS  fide  in  contest  between  the  parties. 
In  re  Letsbiiiboe  v,  Mitchbll,  8  N.SW..L.B. 
249.     (Full  Court). 

[N.S.W.]— Security  for  coata— ^ppliconl  a 
company  in  liquidation — Companiei  Act,  s.  99. — 
An  applicant  to  bring  land  under  The  Real 
Property  Act  applied  for  an  order  directing  a 
caveator  to  file  his  case.  The  caveator  consented, 
but  asked  lor  security  as  to  costs,  aB  the  applicant 
was  a  company  in  liquidation.  Held,  that  the 
applicant  was  not  a  plaintiff  within  the  meaning 
of  a.  99  of  The  Companiea  Act.     In  re  Anoio- 

AnSTBALIiN  InTEBTHINT,  FlNANOB  AMD    IlAHD  Co., 

Ltd.,  (Campbell,  Cavbatob),  9  W.N.  (N.S.W.) 
128.     (FuU  Court ) 

[N.S. W.,  Act  or  1862,  ss.  21.23;  AiiBNi.nio 
Act,  1878,  b.  4.]— Settling  issues— Burden  of 
proof — Caveator  in  pattetsion,-  An  application 
was  made  to  bring  land  under  the  Act,  and  the 
appliicant's  documentary  title  was  passed  by  the 
examiners.  The  caveator  was  in  possession,  and 
set  up  in  bis  caveat  a  posseasory  title.  Held, 
on  motion  to  settle  Issues  lor  hial,  that  tbe 
caveator,  not  having  brought  forward  any  sub- 
stantia definite  objection  to  the  applicant's  docQ. 
mentary  title,  was  not  entitled  to  an  issue  which 
would  put  the  applicant  to  strict  proof  of  his  title, 
but  was  bound  by  bis  caveat  and  must  rely  oa 
his  20  years'  possession.  A  caveator  in  posses, 
sion  is  not  in  the  same  position  as  a  defendant 
in  ejectment.  In  re  Lobp,  9  N.S.W.L.R,  416. 
(FuU  Court.) 

[N  S.W.,  Act  or  1862,  bh.  21-23;  Akendino 
Act,  1879,  a.  4,]— Settling  iasuea  for  trial- 
Burden  of  proof  -  Statute  of  iimitattOM  — 
Caveator  tn  poMeiiion. —  Where  the  applicant 
claimed  certain  land  by  Crown  grant  in  1819, 
and  by  a  possessory  title,  and  tbe  caveator  claimed 
part  of  the  land  under  a  grant  in  1840,  the  Court 
ordered  the  applicant  to  be  plaintiff,  saying  that 
the  matter  was  ot  no  importance,aa  a  real  property 
issue  was  not  like  an  action  of  ejectment  Ee 
Seldom,  1  W.N.  pi.S.W.)  77.     (Full  Court.) 

[N.S.W.,  Act  ov  1862,  ss.  21-23;  Ajreurasa 
Act,  1878,  s.  4.]-ScttlinK  iasues-Sfadrt.!  of 
Limilationi  —  Heriet  of  treipaineTt. — In  a  real 
property  issue,  where  the  caveator  was  in  actual 
possession,  and  claimed  the  land  nnder  a  posses- 
sory title,  the  applicant  who  claimed  under  a  docu- 
mentary title  was  ordered  to  be  plaintiff,  and  the 
issues  directed  to  be  tried  were :  (1)  Whether  the 
applicant  has  any  title  7    (2)  Whether  tbe  app" 
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oant'e  title  has  been  destroyed  by  twenty  years' 
oontiiinaQa  poBsession  in  the  caveator  (a)  prior  to 
the  application ;  (6)  prior  to  the  lodging  of  the 
caveat  ?  The  ftpplicant'a  title  is  not  destroyed 
by  the  mere  phyaical  possesflion  of  a  series  ol 
trespagserB  (or  twenty  yeaj^,  and  an  isBae  raising 
that  question  waa,  therefore,  refused  In  ti 
Bbowmiko,7W.N.  {N.S.W.)74,113.  (FnU  Court.) 
[N.a.W.,  Act  of  1978.  s.  4.]— Statement  of 
issuea  for  trial  —  Caveator'i  caie  —  Title  by 
pouettum—Objtetiom  to  documentary  title. — 
Any  point  apon  which  the  caveator  may  desire 
an  jsaoa  to  be  tried  mnst  be  stated  in  the 
ease  filed  by  him  under  41  Vic,  No.  18,  a  4. 
In  re  Acbttk  [Abchkb,  CiVEiTOHl,  13  N.8.  W.L.B. 
(L.)268.     (Full  Court.) 

[N.3.W.,  AoroFlBSa,  sa.  21,  23;    Abemeiko 
Act,  1878,  a.  4.J— Stay  of  execution  pending 

appeal. The  caveators  iu  possession  having 

been  nnsucceasful  pluntiffg  in  a  real  property 
iBBue  nnder  the  Amending  Act  o(  1878 
appealed  to  the  Privy  CotinoU.  The  Court 
ordered  a  eertifioate  of  title  to  issue  at  once 
to  the  defendant,  on  his  undertaking  not  to 
dispossess  the  caveator  or  deal  with  the  land  so 
long  as  the  appeal  was  diligently  proseouted, 
BoujKa  V.  Bbodqhtdh,  (No.  2)  8  W,N.  (N.S  W  1 
4S.     (FnU  Court)  '  I     ""■I 

[N.8.W.,  Act  of  1662,  ss.  21  23;  Amehddio 
Act,     1878,     s.     4.]  — Substitution    of   new 
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subsUtated  in  an  iasne  for  that  of  his  trastee, 
□POQ  the  tenuB  that  the  new  caveator  should  pay 
costs  of  the  motion,  and  give  senurity  tor  the 
oostsalreadyinoorred.  InrtBgonxuK  2NSW 
L.B.  SOS.  (FuU  Court.)  Followed  In  re  Smith's 
Tbustkbb,  4  W.N.  (N.8.W.)  ill, 

[N.a.W.,  Act  of  1862,  as.  21-23;  Ahendikq 
Act,  1878,  s.  4.]— Two  caveats— /Mueg  far 
Irial—Vfhere  there  were  two  caveats  in  respect 
erf  the  same  application,  the  Court  refused  to 
order  one  issue  to  be  tried  before  the  other,  or 
that  both  Bbouid  be  tried  together.  Inre  Sana's 
ThOBTEM.  4  W.N.  (N.a.W.)  ni.    (Full  Court). 

D.  Dvima  or  thi  BEsisTEin 
((}.,Act  of  1861,  SB.  14,19,  25.]— Duty  of 
Registrar- Genera]  lo  issue  cettificBte  of 
title  to  land  improperly  taken  in  execution. 
—The  Registrar- General,  on  obtaining  the  aasent 
of  the  Master  of  Titles,  is  at  Uberty,  without 
reference  to  the  Sapreme  Court,  to  issue  certiti- 
CBlaa  of  title  under  b.  19  ol  the  Act  o(  1861  in 
(aaes  where  land,  or  any  esUte  or  interest 
therem,  appears  to  have  been  improperly  taken 
in  execution  and  sold  nnder  the  process  of  the 
Court.  EiBouUon  had  been  obtained  against  one 
Baiter  as  adminUtrator  of  his  father's  estate 
and  a  writ  of  fi.  /a  issued  on  the  judgment  was 
attempted  to  be  enforced  by  the  sale  ot  the  land 
in  question,  to  which  he  was  entitled  as  heir-at- 
Uw.  A  purchaser  from  Baiter  applied  to  bring 
Uie  land  nnder  the  Act,  and  the  Court  held  th^ 

^b'^qoI?"'  *"  ^"    ■""  ^'  ^"^^  C^^-  'i- 

[VicTowi,  Act  or  1866,  ss.  16,  17    in    et  ■ 

Act  OF  1878,  ss.  3,  4.]-Entiy  of  easement  on 

1866  BB.  16.  17.  19,  the  Begiatrar,  on  bringing 
the  dtmiinant  tenement  under  the  Act  iTnot 
justified  m  describing  an  easement  appurtenant 


to  such  tenement  on  the  certificate  of  title,  yet 
it  was  held  (overruling  Ex  parte  Beosbii.  6 
T.LJt.  (L.)  63)  that,  under  the  combined  effects 
of  Bs.  3  and  4  ot  Act  ot  1878.  taken  with  Act  of 
1866.  s.  64,  the  Registrar  has  power  to  in- 
clude by  designation  in  the  certificate  of  title  an 
easement  appurtenant  to  the  dominant  teuement 
sought  to  be  brought  nnder  the  Act  over  luid 
already  under  the  Act.  In  re  Bybnb,  Ex  parte 
Metbopoutan  Pebhanxnt  BuiLDiNa  aociETT.  10 
T.L.R.  (L.)  361,  6  A.L.T.  171.     (Full  Court) 

[N.2.,  Act  of  1886,  s.  19.1 -Inspection  of 
title  deeds  lodged  by  applicant.— A  general 
rule  to  the  effect  that  a  person  satistyiug  the 
District  Laud  ^Registrar  that  be  has  a  good  and 
sufficient  reason  for  seeking  information  as  to  the 
nature  of  an  applicant's  title,  is  entitled  to  inspect 
the  title  deed  lodged  by  the  applicant  with  hie 
application  under  a.  19  of  the  Act,  between  the 
time  of  the  lodging  of  such  application  and  the 
acceptance  or  rejection  thereol,  is  too  wide;  and 
a  Begistrar  should  not  allow  inspection  of  an 
applicant's  title  deeds  under  such  general  rule. 
In  re  PiaiBH,  9  N.Z.L.R.  262. 

[ViCTOBii,  Act  of  1866,  s.  135.]— Refusal  of 
application  by  Registrar  —  Summotu  to 
Rigiitrar  —  Coiti  of  (ummoju.- The  Kegietrar 
refused  to  bring  certain  land  under  the  Act, 
because  he  adopted  the  constrnction  put  upon  a 
devise  olland  by  the  N.  S.W.  Court  as  opposed  toa 
different  construction  put  upon  the  same  devise  by 
the  VioUirian  Court.  An  appeal  lo  the  Privy 
Council  was  pending  against  the  decision  of  the 
N.S.  W.  Court.  Held,  that  the  Registrar  was  not 
jUBtiSedinhis  refusal,  but  that  heshould  have  post- 
poned the  matl«r;  as,  however,  the  Registrar 
w^  the  guardian  of  the  Assurance  Fund,  the 
Court  declined  to  certify  that  there  was  "no 
probable  ground  for  such  refusal  "  on  the  que^ 
tiOD  of  costs  under  s.  1H5.  '  Ex  parte  BowuiN.  7 
V.L.R.  (L.)  314  ;  9  A.L.T.  25,      (FuU  Court.) 

[N.Z.,  Act  of  1835.] —Refusal  of  Registrar 

—  No  caveat  —  Ditputed  title.  ~  The  DiHtriot 
Land  Registrar  will  be  supported  by  the  Court 
in  suspending  the  issue  ot  a  certificate  ot 
title  until  a  disputed  qneation  of  title  can  be 
triad,  notwithstanding  that  no  caveat  has 
been  lodged,  if  the  result  of  the  action  might  be 
to  endanger  the  Assurance  Fund.  In  rt  Kblbon 
BaoTHEHB,  L.R.  5  S.C.  IIL 

[VrcroRiA.]— Refusal   lo    receive  evidence 

—  Discrepancy  bettceen  plan  and  deicriplion 
of  land  in  Croion  grant — Evidence  to  txptain. 
^An  application  was  made  to  bring  a  Crown 
allotment  under  the  Act,  and  to  include  in 
the  certificate  ot  title  more  land  than  by 
admeasurements  and  parcels  was  specified  in  the 
Crown  grant.  As  to  this  surplus  the  applicant 
tendered  evidence  to  show  that  he  was  entitled, 
hut  the  Registrar  refused  to  accept  it,  and  refused 
the  application  until  the  applicant  could  show 
that  the  plan  was  correct  by  the  Lands  Depart- 
ment issuing  an  "adjustment  certificate."  Held, 
that  the  Registrar  was  bound  to  accept  all 
material  evidence  tendered,  and  was  wrong  in 
insisting  upon  an  "adjustment oertificate"as  tho 
only  evidence  which  he  would  receive  and  aot 
upon.  Ex  parte  BowAK,  9  V.L.R.  (L.)  286;  6 
A.L.T.  87.     (FuU  Court.) 

[N.B.W.,AOTOF  1363.] —Refusal  of  Registrar 
— Jpplicalion  bij  purehoMer — Agrttment  for  lalt 


48 


BElNOraO  LAND  UNDER  ACT. 


— Agnejoent  that  eertijieate  of  title  ihould  Utiu 
to  purckater— No  elamp  duty  paid. — Ob  an  appli- 
cutiotl  to  bring  l&nd  nnder  the  Act,  it  appeared 
that  the  applicant  purchased  land  under  a  written 
agreement  with  the  vendor  that  the  title  shonld 
be  bronglit  under  the  Keal  Property  Act,  and  that 
the  certificate  of  title  ahoiild  iesae  to  the  pur- 
ohtiBer.  The  title  was  approved  b;  the  examiners, 
and  a  certificate  of  £tle  drawn  out,  but  the 
Beaiatrar  lefased  to  register  it  antil  stamp  dut; 
had  been  paid  as  for  a  convejance  of  real  property. 
Held,  that  the  Registrar  was  not  bonnd  to  register 
the  title  nnleas  the  duty  was  paid.  The  ogree- 
meot  tor  sale  waa  the  instrument  b;  which  a 
complete  transler  in  equity  of  the  land  purchased 
was  effected,  and  being  a  "  conveyance  "  within 
the  meaning  of  s.  2  of  Tht  Stamp  Dutiei  Act, 
ought  to  have  been  stamped  as  such.  Er  parte 
Clissolp,  e  N,S.W.L.E.  (C.L.)  176.  (FuU  Court.) 
{Q.,  AtWB  OP  ISM  AND  1877.]— Refusal  to  in- 
quire into  application  by  adverse  posseflaor. 
—Ste  Ex  paru  O'Neill,  7  Q.L.J.  15S  (lupni  (B.) 

OilAcm  to  BBUiO  LiVD  imDEB  AcT,} 

[Tab,,  Act  or  1862,  a.  110.]— Refusal  to  bring 
land  under  the  Act- Sumnumi  ta  coinptl 
recorder — Practice, — Where,  under  s.  HO,  a  pro- 
prietor Bummona  the  recorder  to  show  the  grounds 
of  his  refusal  to  brine  ^'"^  under  the  Act,  the 
applicant  is  to  tiegin,  the  recorder  to  have  last 
word.    In  re  Cooh,  Jtily  12,  1878,  Tas.  Dig.,  col. 


107. 

j;TiB.,  Act  of  1862,  b.  110.]— Refusal  to 
bring  land  under  Act  ^- Appeal — Coiti. — 
By  B.  110  of  the  Beal  Property  Act,  upon 
an  application  to  bring  land  under  the  Act,  the 
reoorder,  if  he  retose,  may  be  required  to  state 
the  grounds  of  his  refusal  to  issue  a  certificate 
and  be  summoned  before  the  Supreme  Court. 
Where  it  waa  objected  that  the  recorder  is  only 
an  implement  in  the  -hands  of  the  Land  Title 
Oommissionera,  and  that  the  Court  bad  no  power 
to  review  theii  decision :  Heid,  that  as  the  Act 
constitutes  the  reoorder  its  exeoutive  officer,  and 
fts  regards  the  public  it  is  the  recorder  who  iseues 
the  certificate,  Qis  decision  is  reviewable  b;  the 
Court  under  this  section,  but  his  costs  are  to  be 
allowed  him  unleaa  his  refusal  waa  based  on  no 
wobable  grounds.  In  re  F^nss,  Jane  28.  1867, 
Tas,  Dig.,  col.  106. 

[ViCTOBu,  Act  of  1862,  s.  107-]— Refusal  of 
Registrar  to  issue  certificate  of  title— Sum- 
mona  to  tjibitantiate  groundi  of  Tefuiai— Receipt 
Jot  Crovin  grani. — The  Begiatrai  ia  not  bound  to 
issue  a  certificate  of  title  to  a  purchaser  from  a 
Crown  grantee  until  the  purchaser  signs  a  receipt 
lor  the  duplicate  Crown  grant.  SommonH  dis- 
miased  with  costs.  Snnile  (per  Bany  J.),  it  is 
the  duty  oi  the  Supreme  Court,  which  acts  a«  the 
Exchequer  Court  of  England  does  in  matters  of 
revenue,  to  protect  the  revenues  of  the  Crown  in 
this  colony.  FrrzoEaALii  v.  Abcheh,  1  W.W. 
and  a'B.  (L.)  40.     (FuU  Court.) 

[VioTOBii,  Act  of  1866,  s.  26.]— Statute  of 
Limitations— Jl«oI  Property  Statute,  1864  (No. 
213),  85.  17,  18,  38,  47— Ejtiilab/e  mortgage— 
Deposit  ofdeedt  mtliout  vrriting.—The  Statute  of 
Limitations  is  a  good  defence  to  an  action  to  en- 
force a  security  by  depoait,  without  writing,  of 
title  deeds  to  land,  and  to  reetrain  the  depositor 
and  the  Begistrar  of  Titles  from  proceeding  with 
an  application  to  briog  the  land  under  the  Act, 
where   the  deposit  was  mode  more   than  IB 


years  before  action  brought,  and  there  has  bean 
no  payment  of  principal  or  interest.  Kur  v. 
DovoLAS,  1  T.L.B  (E.)  92  followed.  Bum  v. 
WiLUAMB,  IB  V.L.K.  206. 

G.    MiSCBLLAKEODS  CASES  OK  PFACTICB  AND 

PLEASINa. 

[N.S.W.,  Act  op  1662, 88.21-33,]— Action  for 
rongful  application — Pkadiag—StrHins  out 

.junig  in  declaration, — The  first  oonnt  of 
declaration  framed  under  ss.  21  and  2S  of  the 
Beal  Property  Act  alleged  that  the  plaintiff  was 
seised  and  in  possession  of  land,  and  that  the 
defendants  knew  these  tacts,  but  notwitbatandiiig, 
lalsely  alleged  themselves  to  be  seised  and  in 
possession,  and  thereupon  applied  tor  a  title 
under  the  Act.  The  aecond  count  omitted  the 
allegation  that  the  plaintiff  was  seised  and  the 
allegation  of  knowledge  by  defendants  of 
plaintiff's  title.  The  third  count  alleged  both 
seisen  and  possession,  but  omitted  the  aJlegation 
that  the  defendants  were  aware  of  either  fact. 
The  fourth  count  alleged  only  possession  in  the 
plaintiff.  In  all  other  respects  every  count  was 
the  same  as  the  first.  The  Acts  complained  of 
were  stated  in  exactly  the  same  terms,  and  so 
waa  the  resulting  damage.  Held,  on  motion  to 
strike  out  three  of  the  four  counts,  that  the 
plaintiff  muet  be  confined  to  the  first  count,  on 
the  ground  that  the  four  counts  were  founded  on 
the  lame  cause  of  action,  and  in  violation  of  ths 
Reguia  Qeneraiii.  T.T.,  1858  (Pltading)  r.  1. 
Stockdale  v.  Haulton,  4  BC.B.  SIS.  (Full 
Court.) 

[N.3,W„  ACTT  OF  1962,  ss.  2J-2B.]  —Action  for 
wrongful  application  —  Pb-ading  —  Demuner. 
-The  declaration  framed  under  the  23rd  se  ~''~~ 


put  him  unjustifiably  to  expense  by  falsely 
asserting  title  to  certain  land  and  endeavooring  te 
procure  a  certificate  of  title  thereof,  notwithstand- 
ing the  fact  that  he  waa  seised  and  entitled  si 
they  well  knew.  Then  ofter  stating  the  lodgment 
of  his  caveat  and  that  notice  of  this  action  bad 
been  duly  given,  the  declaration  allt^ed  that  the 
plaintiff  had  instituted  it  in  order  to  establish  bia 
title,  and  to  obtain  an  order  restraining  the 
Begistrar-Qeneial  from  further  proceeding  in  the 
matter,  heid,  on  demurrer,  that  the  action  is 
maintainabie  in  its  present  form.  The  defend- 
ants pleaded,  first,  that  the  plaintiff  never  was,  not 
is  he  now,  seised  in  lee-simple  of  the  land  in 
question  ;  secondly,  that  he  is  not  now  in  posaes- 
aion  of  the  said  land.  Heid,  on  demurrer,  good 
pleaa,  A  third  plea  alleged  that  the  defendaata 
were  the  persona  in  whom  the  fee-simple  of  the 
land  was  vested  in  possession  at  law  or  tn  e^ity, 
and  were  jointiy  seised  of  the  fee*Biinple  of  the 
land,  whereupon  they  made  application  to  Q)e 
Begistrar- General  and  did  declare  that  the  fee- 
simple  WHS  BO  vested,  and  that  they  were  jointly 
BO  seised,  and  did  carry  on  proceedings  lor  bring- 
ing the  land  under  the  Act  and  to  obtain  a  oertiflcHte 
of  title-  Held,  on  demurrer,  a  bad  plea,  for  not 
stating  whether  their  title  waa  legal  or  equitable 
A  fourth  plea,  traversing  defendants'  knowledge 
of  plaiQtiS's  title,  also  held  bad.  Stocesale  v. 
HiMiLTOH.6S.C.R.180.  (PullConrt,)  Seividt 
AoT  OF  1878,  8,  4. 

[N.S.W.,  Act  of  1662,  ss,  21-38.]— Action 
for  wrongful   application— Pl^adtnff.—WheW 
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Uie  deokratioii,  framed  nnder  e.  23  ot  Tht  Bial 

Property  Act,  aJIaged  that  plaintiff  vaa  aeieed 
and  in  poBsesBion  ot  lands,  and  that  defendants 
knev  these  facta,  but,  notwithstanding,  folsel; 
alleged  themselves  to  be  seised  and  in  possession, 
and  tfaereapon  applied  toi  a  title  under  the  Aot, 
the  Court  refnaed  to  allow  a  new  count  to  be 
added,  resting  plaintiff's  oaae  on  possession  only. 
Btoczdali  v.  HAUiLTOti,  6  B.G.II.  261.  (Full 
Court.) 

2AB.] —  Appeal  from  CommlsBionera, 
re  the  Commiaaioners  have  rejected  an 
appUoBtion  to  bring  land  under  Tht  Real 
Pnperly  Aet,  and  the  Supreme  Court  ia  appealed 
to  (lom  thia  decision,  the  taltet  oau  oul;  either 
upkold  their  decision  or  order  the  case  to  be 
re-lried.  It  has  no  power  to  order  the  Cont- 
Dtiiaioneis  to  accept  the  title  on  the  evidence 
befcre  tbem,  so  that  a  caveat  maj  be  lodged 
agiluBt  it,  although  it  ma;  eipcess  an  opinion  to 
that  eSeot.  Rtdos  v.  Becobdeh  or  Lujd  Titles, 
Mh  Oolobsr,  1890,  Tas.  Dig.,  cot.  108. 

[ViCTOBu,  Aor  ov  1866,  b.  26.]— Deeda 
relating  to  the  land — Summotu  for  pradtiction 
o/^Servke  of  mmmim*.— All  persons  who  have 
anj  claim  upon  land  which  ia  aought  to  be 
brought  under  the  Act  must  have  notice  of  a 
summons,  issued  under  b.  26,  to  compel  pro- 
duction of  deeds.  Ex  parte  MoROui,  4  A.J.B. 
117. 

[ViaTOHU,  Aor  or  1866,  s.  27 ;  uPKiLBD  bi 
Act,  1885,  w«  Aor  1866,  a.  37.]— 
Deeds  retained  by  Regislrai — Stimnu»it  for 
prottuctitm  o/.— Where  title  deeds  have  been 
retained  bj  ute  Begistrar  on  bringing  land  under 
the  Act,  an  order  on  the  ItegiHtiar  tor  their 
production  ma;  be  made  ex  parte.  Suck  t>. 
WiMDEB,  4  A.J.B.  117.  An  application  tor  aach 
order  ought  to  be  made  ex  parte.  Fisheh  v. 
STDuti,  TA.L.I.  46. 

(VicTOEu,  Act  of  1866,  s.  96.] -Deeds— 
Summons  for  production  ol—SolUitor'slieu. — 
Where  a  solicitor  retained  deeds,  claiming  a  lien 
on  them  tor  costs,  and  an  application  was  made 
to  compel  their  production  under  s.  2S,  lield  (per 
SUwell  C.J.),   that  the   matter  could    not   be 


[ViCTOBi*.  Act  or  1862  (No.  140),  se.  21,  22, 
2S,  SI.]— Jurisdiction  of  Judge  in  C ham b era. 
— S.  81  of  the  above  Act  did  not  give  a  Judge  in 
Chambers  jurisdiction  to  deal  with  caveats 
against  applloations.  See  Catbits  aoainst 
Deauhos  (F.).  Re  Wuiluhson,  2  W.W.  amd 
A'B.  (L.)  110. 

[VicTORU,    Act     or     1866.] —Vendor    and 

Eurchaser- Nudum  pactunt—CoHi, — When  a 
argain  tor  the  sale  of  land  is  made,  and 
"'  '  ';  paid,  without  anj 
ud  is  under  Tke  Ti 
Statute,  or  any  understanding  on  the  part 
of  the  purchaser  that  it  is  so,  a  subsequent  agree- 
ment by  the  vendor  to  pay  the  costs  of  bringing 
the  land  under  the  Act  is  nudum  paetum,  though 
by  mistake  of  the  vendor's  agent  the  formal  con- 
tract is  drawn  up  with  conditions  applying  to 
land  under  the  Act.  Wa'tson  v.  Watson,  12 
V.L.K.  488. 


in  consideration  of  £600,  that  he  would  not 
lodge  a  caveat  against  the  bringing  of  certain 
land  under  The  Trantfer  of  Land  Statute ;  that 
he  would  assist  S.  in  obtaining  a  certificate  ot 
title,  and  would  give  a  transfer  ot  his  interest. 
C,  carried  out  the  contract  as  far  aa  he  could  ; 
the  land  waa  brought  under  the  Act,  an  increased 
oontribution  being  made  to  the  guarantee  fund, 
and  it  was  agreed  that  ^50  should  be  deducted 
from  the  sum  to  be  paid  to  C.  Held,  that 
though  C.  could  not  recover  on  the  agreement, 
OS  it  was  not  in  writing,  he  could  maintain  an 
action  upon  an  account  stated  tor  the  amount 
agreed  to  be  paid  him.  Coseb  v.  Spenci.  2 
V.L.H.  (L.)  278.     (Full  Court.) 

[Tab.]  -Withdrawal  ot  application- C^mien I 
ofMinUterofLandt. — The  consent  of  the  Minister 
of  Lands  is  not  necessary  to  enable  a  person  to 
withdraw  his  application,  which  is  at  an  end  on 
receipt  ot  his  letter  of  withdrawal  by  Lands  De- 
partment. ISELAND  V.  Fatmb,  Nov.  28,  1882. 
Tas.  Dig.,  col.  lOS. 

BUILDING  SOCIETY. 

VovenatU  by  mortgagor  to  obieroe  rtdes 
of 

See  MoBTOAGE — Distbess. 

Slortgagt  to— Writ  of  execution  against 

mortgagor. 

See  Sandeb  v.  Twioo,  18  V.L.R. 
766,  9  A,I..T.  101 ;  Wateou  v.  Botal 
P.  BuiLDiKa  Socnii,  14  T.L.B.  2S3. 

BUILDINGS. 

f.rected  on  land  during  leate — Coven- 
ant by  lessor  to  pay  for 
See  Lbase. 


BURDEN  OF  PBOOF. 

Su  EviDKHCE. 

CANCELLATION. 

Sse  Cbktificate  of  Title. 
See  Fbaud. 
Action/or  cancellation  of  eertijicate  of 
title 

See  Cbrtifioate  op  Title. 
When  Registrar  a  necessary  party  to 
such  action, 

OoLR  V.  Aedi,  13  V.L.R.  461. 
Oj  transfer  void  against  trustee 
See  Bankruptcy. 

Re  WiLDAEH  &  HcTCHisoH,  Ex  parti 
MisKui,  1  Q.L.  J.  (Port  U.)  47. 

CAPACITY. 

To  bring  land  imder  Act 

See  Bbinoino  Lavd  undkb  Act. 
I'o  lodge  caveat  against  application 

See  Bsntavta  Land  cndxb  Act. 
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CAVEAT    AGAINST    APPLICATION 
TO  BEING  LAND  UNDEB  ACT. 
Set  BsmaiNa  Lahd  undbb  Act. 

CAVEATAGAINST  DEALINGS  WITH 
LAND  UNDEB  ACT. 

By  attignee  of  intohml  utate 
See  Bankedptcy. 

By  equitable  mortgagee 

See  MoBTQAOE — Equitable  mortgage. 

Oicner  of  easement  has  no  poic&r    tc 

See  E&SEUENi. 

LuH  «.  Havbice,  B  B.A.L.B.  119. 
liight  of  lessee,  tcitk  option  to  purchase, 
to  lodge 
See  Lease. 

Be  Clam  &  Habtby,  2  S.A.L.B.  91. 
Actum   for   improptdy    lodging— Damagei.— 
JodgmeDt  for  408.  damageB,  wjthoat  coats, 


CAVEAT  AGAINST  DEALINGS  WITH 
LAND  UNDER  ACT. 

A.  FOBU  or  CiVBAT. 

B.  Ddtieb  or  Beoibtkib. 

C.  CaIACITT  IO  L0IM3B  CaVEAT. 

D.  Effbct  and  Dobatioh. 

B.  Lapse,  Behoval  ob  WrTHDBAi7Ai» 
F.  Fbactice. 

(1.)  Juritdiction. 

(2.)  Genially. 

a.  OoBTS.    (See  COSTS  (D.) 

A.  FoBM  OF  Catbat. 
[VioTOBU,  Act  or  1890,  b.  144.1— Caveat  by 
second  roortsasee— Traru/er  of  land  to  tint 
mortgagee— CtrtiJUate  of  title  — LoDtl  under  the 
Transfer  of  Land  Act  being  enoambered  b;  two 
mortgages,  the  fitat  mortgagees  recovered 
judgment  Sigainst  the  mortgagor  and  purchBsed 
.  at  the  gherifl's  sale  the  equity  of  redemption  of 
the  land  mortgaged.  They  then  obtained  a 
certificate  of  title  having  endorsed  upon  it  the 
first  and  second  mortgages.  The  aeoond 
mortgagee  lodged  a  caveat  forbidding  absolutely 
an;  dwling  with  the  land,  and  claiming  an 
interest  in  we  land  by  virtue  o(  au  instrument  of 
mortgage.  HeUL.  that  the  caveat  was  wrong  in 
prohibiting  absolutely  any  registration  or  dealing 
with  the  land,  and  should  be  so  amended  that 
the  nature  of  the  caveator's  claim  should  be 
precisely  stated,  and  that  the  caveat  should 
prohibit  registration  of  dealings  until  after  notice 
to  the  caveator,  la  re  Viotdrun  Fukbrb' 
LoiM  AJjn  Aqbnci  Co.,  LimiEn,  2^  T.L  K  638 
IB  A.L.T.  204, 3  A.L.B,  47.     (Full  Court.) 

[Q.,Act  of  1861.] -Regiatration  of  judg- 
ment aa  caveat. — 0.  ohtained  a  judgment 
against  P.  (the  registered  proprietor),  and  en- 
tered a  writ  of  eiecntion  upon  the  judgment  as  a 
caveat.  A  summons  to  remove  tiie  caveat  was 
dismissed,  on  the  ground  that  registration  of  the 
judgment  was  not  a  caveat  within  the  meaning  , 


of  the  Act.  Pbcebi  d.  Cbawtobii,  B.C3.,  28lt 
June,  1871. 

[N.S.W.,  Act  orl862,  as. 21, 93.]— Statement 
of  caveator's  estate^Bemoiiai.— A  caTUt 
claiming  as  "  estate  or  interest,"  a  "dooumentity 
title."  was  held  bad,  lor  not  setting  out  the 
uatnre  of  the  estate,  interest,  lien,  or  cbaige 
claimed  by  the  caveator,  and  waa  aooordin^ 
removed  from  the  file.  Re  Mitcheu,,  (Aiu 
CiVBAToa)  16N,S.W.L.Il.  (L.)123.   (FnllCont) 

[N.8.W.,  Act  o»  1862,  s.  21.]— Statemmt 
of  caveator's  estate. — A  caveat  in  which  ;fae 
interest  claimed  was  described  in  the  wordi 
following:  "claiming  estate  or  interest  unlet 
declaration  of  trust  nuregistered "  held  sdE- 
cient.  In  re  TaoHFBON,  (Enkib,  Catbaiob)  8 
W.N.  (N.S.W.)  120.     (Full  Court.) 

B.  Duties  at  BaaiBTBAB. 

[N.Z.]— Equitable  priority. — It  is  not  tie 
daty  ol  the  District  Land  Registrar  to  determiie 
questions  of  equitable  priority.  Stssukq  r.  Ui> 
cHEwms.  N.Z.L.B.  a  C.A.  261. 

[Q.,  Act  of  1861. J— Proceedings  in  equity 
— Ky  cetlju  que  triut.—The  Begistrar  has  no 
authority  to  deal  with  a  caveat  lodged  bv  a 
ce«(ui  qut  trait,  proceedings  having  been  taJcen 
in  Equity  within  three  months.  His  jurisdicUon 
is  annulled.  Be  Brambton,  Ex  parte  Ede, 
B.C.B.,  Slst  May,  Srd  June,  and24tb  July,  1873. 

[Q.,  Act  OF  1861.BB. 98-102;  and  Act,  1877, s». 
S8-40.  ]— HefuBing  to  receive  caveat— .Mm/«u- 
ance— The  Begistrar  ol  Titles  is  not  liable  for 
misfeasance  in  refusing  to  receive  a  caveat  lodged 
after  the  expiration  of  the  time  prescribed  by  the 
notice,  but  before  the  issue  of  the  certificate  of 
title.  He  should,  however,  pay  attention  to  such 
an  application,  and  nutke  inquiries,  in  order  to 
protect  the  Assurance  Fund.    Qi]BBMBi.un>  Tars- 

TEBE  LlHITED  V.  RBOISTaAB  OF  TITLES,    5    Q.L.J. 

46.     (Foil  Court.) 

C.  Capacitt  to  LoiHiB  Cavxat. 

[Q.,  Act  of  1B6I,  ss.  30,  44,  82,  87,  lOO.J  — 
Assignee  of  insolvent- Cai^euf  againtt  taU 
of  property  of  insolvenft  icife^Lifi  intereit 
of  huaband— Fraud— 28  He.,  Xo.  25,  «,  88. 
—Where  land  under  The  Real  Property  Act  is 
registered  in  the  name  of  a  matried  woman,  the 
husband  has  a  life  interest  in  the  rents  and 
profits,  and  the  land  cannot  be  transferred  witb- 
oot  his  concurrence.  Where  a  husband  transleis 
land  to  his  wife  before  insolvency,  the  registration 
of  the  wife  as  proprietor  is  fraudulent  and  void 
as  against  the  official  assignee,  who  may  lodge  a 
caveat  against  the  sale  of  such  land.  In  re 
McLeoc,  t  8.C.B.  (Q.)  178.     (FuU  Court.) 

LQ.,  Act   of  ie6l.]-Cestui  que  truat- A 

itui  que  trutt  is  not  necessarily  disqualified 
from  lodging  a  caveat.  Jie  Hodoson's  Cavbat, 
No.  8,  774,  B.C.B.,  80th  May,  1873.  FoUowed 
In  re  Beambton,  Ex  parte  Edb,  B.C.B.,  24th 
July,  1873. 

[N.Z.,  Act  oj  1870,  s.  69.]  —  Cestui  que 
trust — Unwritten  trutt — Summons /or  removai  of 
caveat. — A  wife  alleging  that  her  husband  had 
invested  her  money,  held  upon  tmsCa  not  com- 
mitted to  writing,  in  the  purchaae  of  land  under 
The  Land  Trantfer  Act,  and  upon  mortgage,  >i«ji 
L. .  .^^  protect  her  inlerasts ; 


right  to  enter  a 
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Mid,  pending  the  trial  ot  an  notion,  the  Court 
will  appoint  the  RegiBtnu  a  reoeiver  ot  the  renti 
and  pmfita.  D'Ai.bbi>byuj  v.  D'Albkdktij., 
N.Z.L.B.,  S  S.C.  S91. 

[N.8.W.,  Act  or  1862,  8.  81,]— Claimant 
anterior  to  Crown  grant. — A  claimtuit  b;  title 
aoteoedent  to  itnae  ot  original  oerti&oate  cannot 
lodge  a  oaveat  nnder  h.  31.  Ex  parte  Ikwood, 
U  8.C.B.  031. 

[N.8.  W.,  Act  of  1863,  s,  61.]  —Commissioner 
of  atamps. — The  Conmiiuionerol  Stamp  Duties 
oannot  lodge  a  caveat  under  s.  81  ot  The  Real 
Property  Act  of  1863.  In  r*  Wallm,  3  W.N. 
(N.S.W.)  68. 

[N.Z.,  Act  of1870.]— Equitable  mortgagee— 
Mortgage  not  in  Jorm  in  teheditle. — A  r^tteced 
proprietor  ot  land  under  the  Land  Tranter  Act, 
Terball;  agreed  to  give  a  mortgage  to  hie  creditor, 
and  handed  him  the  Crown  grant.  The  owner 
died,  and  the  adminiBtrotrii  eiecuteda  mortgage 
deed  not  in  the  form  reguiiad  bj  the  Act.  The 
land  was  sold  by  the  sherift  under  a  writ  ot  sale 
in  a  suit  against  the  administratrix.  The  sherift 
eiecuted  a  transter  ol  the  land  which  could  not 
be  registered  without  the  Crown  grant.  The 
mortgagee  lodged  a  caveat  to  protect  hia  interests. 
Held,  that  he  had  an  interest  to  support  his 
caveat,  which,  theralore,  would  not  be  removed. 
Nbu.  v.  Ai>ams,  N,Z.L.B.  i  S.C.  177. 

[N.Z.,  Act  or  188fi,  s.  isa  ]— Interest  in 
proceeds  of  sale  of  land.— Section  138  of  The 
Land  Tranifer  Act,  1885,  gives  a  caveating 
oapaoitv  to  any  person  having  an  interest  in  the 
prooeede  of  the  sale  of  land  under  the  Act  In 
re  BiBLFELD,  12  N.Z,L.B.  696, 

(SX,  Act  of  1861.] -Judgment  creditor. 
— A  oreditoT  on  a  judgment  of  the  Supreme  Court 
has  nocavealingcapacity  nnder  Th«iieat  Property 
.ilct,  1861.  In  r:  PiLMBB'a  Cxvui,  S  3.A.L.H. "" 
(Full  Conrt.) 

[8,A.,  Act  of  1861.]— Lessee  with  right 
of  purchase  —  A  lessee  with  right  of  pur- 
ohase  is  not  entitled  before  time  for  pajment 
of  purchase  money  has  arrived  to  caveat  against 
his  landlord  dealing  with  the  property.  In  re 
CuHi  isn  Habvet,  2  B,  \.Ii.B.  191  (Pull  Court). 
Std  vide  Roxxj  Psem  v.  Davt,  9  N,ZL.B.  134, 
tub  Leases  infra. 

[TicroBU,  Act  or  18G6,  s,  116,]— Mortgagor. 
— An  owner  ot  land  subject  to  a  mortgage  is  a 
person  entitled  to  lodge  a  caveat  againel  a  deal- 
ing by  the  registered  mortgagee.  Davibs  v.  Hbs- 
BEBT,  11  V.L.R,  388;6A.L.T,  19.  (Full  Court.) 
[VicroBii,  Act  of  1890. ».  146,]  — Next-of-kin 
of  lunatic. — The  committee  ot  a  lunatic  resident 
in  England  hiid  power  given  him  by  the  English 
Courts  to  sell  the  property  ot  the  lunatic  in  Vic- 
toria. The  next-ot-bin  of  the  lunatic  lodged  i 
caveat  to  prevent  any  dealings  in  resoect  ol  the 
land.  The  attorney-uuder- power  ot  the  commit- 
tee of  the  lanatio  applied  by  way  ol  motion  to 
have  the  caveat  removed,  iffjij,  that  the  attomey- 
under-poweT  was  entitled  to  make  the  application 
and  that  the  neit-ol-kin  had  no  power  to  lodge 
the  caveat.  InreANHAND,  17  V.L.R.  108;  12 
A.L.T.  107.     (Foil  Court.) 

[N.B.W.,  Act  of  1862.  sa.  81,  115,  126.]  — 
Person  depnved  by  error — Erroneoiu  eert^fi- 
caU. — A  oaveat  under  s.  81,  enjoining  the  regis- 
tered proprietor  against  dealing  with  the  IsLud, 


may  be  Aled  by  a  person  who  claims  to  be  en- 
titled to  land  erroneously  included  in  the  certi- 
ficate ot  such  registered  proprietor  in  cases  where 
the  caveator  had  no  notice  ol  the  granting  ot 
such  certiScate.  The  proper  mode  of  testing 
such  claim  is  by  ejectment  under  s.  IIS,  but  the 
caveat  against  dealings  may  also  be  lodged  as 
ancillary  to  the  prooaedinge  in  ejeotment.  Ex 
parte  Sou-iho  :  CmsBauf,  caveator ;  Ex  parte 
SOLLiMo:  Hat  AND  NoBTOH,caveaton,14N.S.W. 
L.R.  (L.)  399-     (Full  Court,) 

D.   Effect  and  DuaAilOH. 

[Q,,  Act  of  1861,]— Effect— The  only  entry 
at  can   notify  or   protect  a  claim   seems  to 

a  caveat,  A  caveat  is  not  actual  or  oon- 
stractive  notice  to  all  the  world  of  a  claim, 
and  the  statute  makes  provision  tor  actual 
notice  to  the  pereoa  whose  estate  it  affects.  The 
caveat,  however,  prohibits  any  snbsequeiit  dealing 
under  the  Act,  and  with  greater  force  outside 
the  Act,  in  derogation  ot  the  claim  it  protects,  it 
it  is  well  founded.  In  re  WtuiASH  ahd 
Hdtchison,  1  Q.L.B.  (Part  IL)  fiO, 

[N.Z.,  Act  of  1870,  ss.  41,  88,  89.]— Effect— 
PTVtriti/  of  Tegittraiion  — Equitable  junsdictioa  of 
Court— Sight  of  caveat, — A  caveat  does  no  more 
than  suspend  the  cutty  ot  an  instrument  pre- 
sented for  registration  ;  it  cannot  affect  priority 
ot  registration.  Semble,  that  the  Land  Transter 
Act  does  not  exclude  the  equitable  jurisdiction  ot 
the  Court  to  deprive  an  appUcant  for  registra- 
tion ot  an  advautage  unduly  gained.  Held  (by 
Frandergast  CJ.,  and  Richmond  and  Williams 
JJ.  1  Qilliea  J.,  dissenting),  that  the  right  ol 
caveat  conferred  by  8.  88  of  the  Land  Transfer 
Act,  1870,  was  not  hmited  to  lands  in  settlemeat, 
but  extended  to  an;  interest  in  registered  lands. 
Ktani.ntn  (District  Land  Registrar)  c.  Mitcbel- 
SOS,  N.Z.L  B.  3  C.A.  261. 

[Q.,  Acts  of  1861-1877,]— Eff'ect —Woiite  — 
Further  adoancei  on  morlgagt.—Tho  mere  lodg- 
ing ot  a  caveat  is  not  notice  of  a  claim  to  the 
land  affected.  A  caveat  does  not  affect  dealings 
with  property  outside  the  Real  Property  OtUce. 
It  is  unnecessary  lor  a  registered  mortgagee 
under  a  mortgage  providing  for  further  advances, 
who  has  had  no  notice  ot  the  caveat,  to  search 
the    register   before   making   a   fresh   advance. 

QDIEK8I.1HD    TbDSTEIB  V.  RaOIBTaAB    OF    TlTLBS, 

5  Q.L,J.  46. 

[N,Z.,  Act  of  1870.]  — Effect -iacftw.- 
A  caveat  lodged  under  the  Land  Transfer  Act 
will  not  help  a  plaintiff  who  has  lost  his  right 
through  lachei.  Where  a  plaintiff  seeks  specific 
performance  of  an  executory  contract  relating  to 
mining  property  a  brief  delay  in  asserting  hia 
rights  will  be  fatal  to  his  claim.  Botleb  v. 
SAnDLB  Hhj.  O.M.  Co.,  N.Z.L.R.  2  8,C.  296. 

[S.A.,  Act  of  1861.]  —Expiration— Cert(^a(e 
obtained  by  fraud — Cancsf/alion — Partiei.—A 
bill  of  complaint,  filed  tor  the  purpose  of  setting 
aside  a  certificate  of  title  oblaiued  by  fraud,  set 
out,  that  a  caveat  had  been  lodged,  forbidding 
the  transter  ot  or  other  deaUng  with  the  land 
comprised  iu  sach  certificate  ot  title,  the  time  tor 
expiration  ot  which  caveat  had  been  extended  by 
judge's  order  "until  14th  August,  1878 "j  that 
at  noon  on  14th  August,  1878,  an  interim  order 
had  been  obtained  restraining  all  dealing  vrith 
such  land;  that  at  1  o'clock  on  the  same  date  the 
Begistrar-Oeneral  had  registered  a  tnuuferof  the 
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lud  land ;  and  that  a  f  arthor  caveat  had  been 
lodged  which  the  Begiatrar  threatened  and 
iDtanded  to  disregiird.  Held,  that  the  caveat 
Bipired  on  the  first  moment  ol  the  14th  August, 
and  (be  UegiBtmr-OeneriLl  had  on];  exercisecl  bis 
duty  in  registering  the  tranafei  as  above 
mentioned.  That  no  tacts  wore  stated  to  support 
his  alleged  threat  to  disregard  the  caveat,  and 
that  he  wai  notpropeily  made  a  part;  to  the 

Buit.      BiaOB  V.  W*TBRHODBB,  12  8.A.L.R.  76. 


[VloioKU,  Act  or  1866,  ss.  116, 117.]  —Exten- 
sion of  duration —FurmD/judge'tonifr. — Section 
117  ol  the  Act  provides  that  caveats  lodged  under 
the  provisions  of  the  preceding  Bcction  sball 
(wiUt  certain  eKceptions)  be  deemed  to  have 
lapsed  upon  the  expiration  of  14  da;g  after  notice 
given  to  the  caveator  of  an  application  by  the 
proprietor  to  deal  with  the  land.  But  the  section 
gives  power  to  a,  judge  upon  application  made 
before  the  eipiration  of  that  period  to  make  an 
order  delajing  the  registration  of  a  dealing  with 
the  land.  Held,  that  the  judge's  order  must 
shew  upon  the  face  of  It  that  it  was  made  within 
the  period  named,  and  sach  tact  must  also  appear 
in  the  affidavit  upon  which  the  order  is  mide_ 
otherwise  the  order  is  bad.  In  re  Wim,  a  V.R. 
(L.)  Ill ;  2  A.J.B.  69.     (Full  Court.) 

E.   LUSK,  BBHOVAL  OB  WiTHVBAWAI.. 

(N.Z.,     Act    of     1886,    a.     146  ]— Lapse — 

Abandotaaent  of  eloim — Purckaier. — Where  a 
lease  registrable  under  the  provisions  ol  the  Land 
Transfer  Act  is  not  registered,  and  the  lessee 
to  prevent  the  sale  of  the  premises  lodges  a 
caveat  which  he  afterwards  sillows  to  lapse,  and 
a  transfer  is  registered,  the  purohaser  is  entitled 
to  treat  the  claim  set  up  iu  the  caveat  as 
abandoned.  Sembie,  specific  performance  cannot 
in  such  a  oase  be  enforced  b;  the  lessee  against 
either  purchaser  or  vendor.  Howbll  v.  Union 
Bane,  Ldiited,  6  N.Z.L.B.  667. 

[N.S.W.,  Aci  OF  1862,  bs.31,  83.]— Removal 
— Siatemetit  of  caveator'i  e»tate  or  inttrelt — 
Begitlratitm  of  Deedt  Act.  t.  11— Priority— A 
caveat  in  wbich  the  interest  claimed  voa  described 
in  the  words  following :  "  Claiming  estate  or 
interest,  one-half  interest  under  dedaiation  of 
trust,  unregistered,"  was  held  sufficient,  but  the 
caveat  was  removed  on  the  ground  that  a 
rejpstered  instrument  took  priority  over  the 
caveator's  unregistered  instrument.  In  re 
iHOnrsou  (Erwin,  CivRiToa),  8  W.N.  (N.8.W.) 
120.     (FaU  Court). 

[S.A.,  Act  at  IBBl;  Ahbniuho  Act,  1878, 
B.  67.]  —Removal  —  Depotit  of  certiJieaU 
of  title— VnrigUUTed  mortgage.— In  February, 
1872,  O.F.,  the  registered  proprietor  ot  cer- 
tain land  under  The  Real  Property  Act,  de- 
posited his  certificate  of  title  with  his 
son  W.F.,  as  surety  for  a  debt  ol  £70,  then 
due  by  C.F.  to  W.P.  In  Maj,  1876,  C.P. 
mortgaged  the  same  land  with  other  land  to  D. 
and  E.,  but  this  mortgage  was  never  registered. 
In  February,  1879,  C.F.  executed  a  memorandum 
of  transfer  ol  the  land  in  question  to  W.F.,  and 
D.  and  E.  lodged  a  caveat  with  the  Kegistrar- 
Oeneral  forbidding  the  registration  ol  any  instru- 
ment affecting  the  land.  W.F.  thereupon  took  out 
a  summons  calling  upon  D.  and  E.  to  show  canse 
why  the  caveat  should  not  be  removed.  W.F., 
at  the  time  of  taking  the  transfer,  had  no  notioe 
of   the  onregist^d  mortgage.      Held,  that  the 


unregistered  mortgage  was  only  binding  on  CJ. 
and  D.  and  E.,  the  immediate  parties  thereto, 
and  not  on  W.F. ,  and  that  the  caveat  must  be 
removed.  Stmble,  that  even  it  W-F.  had.  at  the 
time  of  taking  the  transfer,  notice  ot  the  r^iatned 
mortgage  he  would  not  have  been  affected  by  it, 
and  would  still  have  been  entitled  to  have  the 
oaveat     removed.        Frisbb     v.     CtrLUOt,    13 

3.AX.B.  as. 

[N.Z.,  Act  or  1885,  as.  144.  146.]— Removal 

— Lacket  —  AgretTnent  for  Itate — Diligence  in 
enforcing, — Where  a  person  claims  the  right  W 
specific  performance  of  any  contract  involvinf 
an  interest  in  land  under  the  provisions  of  Tbt 
Land  Trantfer  Act,  and  enters  a  caveat  to  protect 
that  interest,  he  must  with  reasonable  diligence 
go  on  to  assert  the  right  claimed,  or  the  Court 
will  order  the  caveat  to  be  removed.  In  ri 
Thouboh  iKD  Chiffb,  Ex  parte  FiHDiaY,  L3. 
6  S-C-  53. 

[Vi(TroBU,  AcroFlB62,s.  80;  cr.  AiTrorlS66, 
s-  llG.j  — Removal — Claim  of  Mpeeijied  amount.— 
A  caveat  was  lodged  claiming  a  lien  on  the  land 
intended  to  be  dealt  with  for  a  specified  soiu. 
On  summons  by  the  applicant  to  the  caveator, 
the  affidavits  filed  in  support  ol  the  caveat  also 
set  up  an  absolute  claim  to  the  land  under  a  trasL 
Htld,  that  the  caveat  could  not  be  extended  to 
include  the  larger  claim,  and  that  it  should  be 
removed  on  payment  of  the  Bpe<^fied  snm.  Et 
parU  LioMB,  1  W.W.  &  i'B.  (L.)  IIB. 

[TicToaii,  Acr  or  1866,8-  117.]— Removal— 

Suyttvamt—Order  on.^On  an  application,  nnder 
B.  117,  by  the  registered  proprietor  of  land  to 
have  a  caveat  removed,  the  Court  will  act  order 
its  removal  where  there  is  a  conQictof  testimony, 
but  may  order  that  such  caveat  be  removed, 
unless  steps  are  tsJten  to  establish  caveator'! 
title  within  a  certain  time.  Ex  partt  Viiicekt. 
12  T.L.B.  see.     (Full  Court.) 

[Q.,  Act  of  1861,  s.  99.]— Withdrawal. -»d 

one  but  the  person  who  lodges  a  oaveat  cu 
withdraw  it.  in  re  Bbacchakt,  Ex  parte  SMiSi, 
1S.C.B.  (Q.)161. 

[Q.,  Act  OF  1861,  s.  99.]— Withdrawal— Is- 
June  lion. —An  order  was  mode  against  the  defeii' 
dant  for  the  withdrawal  of  a  caveat  within  one 
month,  which  period  was  considered  ample  time 


the  plaintiff  unless  an  injunction  be  obtained 
on  notice  within  one  month.  Comwhrcwl  Buit- 
ixa  Co.  OF  Stdhit  v.  Hinhi,  B.C.B.  ,  SBth  Sept., 
1871. 

[Q,,  Act  of  1801,  s-  99.1-Wilhdraw«l.-TlMi 
Begistrar-Oeneral  lodged  a  oaveat  forbidding  lbs 
registration  of  any  memorandum  of  transfer  or 
other  instrument  affecting  land.  D.  took  outs 
summons  for  the  withdrawal  of  the  caveat  sgainst 
the  person  lodging  the  caveat.  Held,  thai  lie 
judge  had  jurisdiction  to  hear  the  summons  under 
B.  99,  and  that  the  burden  ot  proving  an  appli- 
cant's  title  to  be  bad  rested  on  the  oppOQsnl^ 
and  following  the  cose  of  the  Commercial  Bant- 
ing Co.  of  Sydney  v,  Henry  (B.C.B  ,  28th  Sept, 
1871).  the  caveat  was  ordered  to  be  withdian 
within  two  months,  unless  an  injunction  shonld 
be  obtained  in  the  meantime.  In  re  Dtra- 
po&T's  OivEiT,  No.  738,  B.C.B.,  19th  Feb.,  187)- 
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[q.,  Act  ov  1861,  8. 11  (6).] —Withdrawal- 
Caveat  on  behalf  of  Crown. — A  caveat  was 

lodged  bj  the  At tornay- General,  bj  the  inBtcuc- 
tiou  of  the  Crown  Solioltor,  againBt  any  dealing 
with  lands  in  ceitain  Crown  grants,  on  the 
groand  that  Her  Majesty  the  Queen  olaioud  am 
interest  in  the  lands  in  qneation,  and  that  the 
litnda  had  been  obtained  by  D,  and  others  in 
frand  of  the  land  lavg  ot  the  oolany.  D.  took 
ont  a  Bommona,  calling  on  the  Attorney-Oeneral 
to  show  oauBe  why  the  caveat  ahonld  not  be 
withdrawn.  The  oaveat  waa  ordered  to  be  with- 
drawn by  the  Begistrai-Oeneral.  la,  r<  Datsn- 
pobt'8  C*vEiT,  No.  776,  B.i;.R.,  38th  April,  1873. 
[Q.,  Act  or  1861,  sa.  II  (S).]— Withdrawal— 
CaveatlodgedbyRegistrar— £x»nnona/[iiiu. 
— The  object  ot  a  oaveat  is  not  to  snperiede  the  re- 
golai  piocaedingB  of  the  Conrt,  bat  to  give  time  tor 
the  application  of  the  procedure  of  the  Court.  It 
the  time  toi  withdrawing  the  caveat  (usually  one 
month)  iB  too  limited,  an  appliCBtkm  oan  be 
made  to  the  judge  on  Hpeojol  affidavits  to  extend 
it  In  re  Davenfoht'h  Caveat,  No.  776,  B.C.B., 
28th  AprU,  1878. 

[Q.,  AoT  or  1861,  B.  99.] ^Withdrawal— 
Kxtension  of  time.- II  the  time  Qzed  by  the 
Court  for  the  withdrawal  of  a  caveat  is  too 
limited,  application  can  be  made  on  special  affl 
davite  to  eitend  it.  Where  there  is  no  evidence 
that  the  time  was  InsufGcient,  and  no  prooeed- 
ingfl  have  been  taken  within  ihe  time,  aD  order 
will  be  made  tor  the  withdrawal  ot  the  oaveat. 
In  Tt  DAvaNMBU'a  Caveat,  No.  775.  B.O.B.,  38th 
April,  1876. 

[Q..  Act  op  1861,  s.  99.]  — Withdrawal- Rea 
judicata.  —  The  above  caveat  was  aeootdingty 
withdrawn  and  another  lodged  by  the  Attomey- 
Oeneral,  on  behalf  of  the  Crown,  in  the  same 
matter,  but  the  Court  ordered  that  caveat  to  be 
withdrawn  by  the  Begiatrar-Qenaral,  on  the 
grooDd  that  the  matter  was  rtt  jv4icata.  Rt 
Davbnfobt'b  Cavbat,  No.  TSO.B.C.R.  Uth  May, 
1873. 

[Q.,  Act   o»    1861,   a.   99.]- Withdrawal— 

OntH  proband) — Delay The  ontu  probandi   is 

upon  those  who  seek  to  withdraw  a  caveat ;  but 
this  ontu  must  not  be  confounded  with  the  buideii 
ot  proving  a  title.  If  the  caveator's  title  is 
displaced,  the  person  who  takes  out  the  summons 
must  Biroceed.  There  must  be  a  colorable  title 
sbown  by  the  caveator— i.«,.  a  fairly  arguable 
title,  BQch  a  title  as  the  Court  or  a  judge  will  not 
undertake  to  dispose  of  sumnarily.  After 
lodging  the  oaveat,  the  caveator  Bhould  not  lie  by 
until  it  is  decided,  bat  shonldshowdue  diligence  in 
collecting  the  facts  on  which  he  relies,  and  bring 
them  before  the  jndge.  In  re  HonoBon'e  Caveat, 
No.  773,  B.C.B.  30tb  May,  1873. 

F.   PxAtTnCB. 

(1)  Jurisdiction. 
[N.B.W.,AcT  OT  1863,  s.  82.1— Jurisdiction 
— Ratun'ol^— Appeal — Notice. — The  Court  has  no 
power  to  delef^te  its  functions  to  one  of  its 
members,  and  a  single  judge  cannot  therefore  by 
delegation  ait  as  the  Court  under  s.  82  ot  The 
Real  Property  Act,  but  aits  as  a  judge.  No 
appeal  lies  from  ui  order  made  by  a  judge  under 
8.  82  of  The  Real  Property  Act.  The  Court  has 
■D  inherent  jnrisdiotlon  to,  and  will  always, 
entertun  an  appeal  from,  the  decision  ot  a  judge 


ntting  In  Chambers  upon  a  matter  cd  pioMdore, 

but  the  question  ol  removal  ol  a  oaveat  la  not  one 
ot  procedure.  Notice  of  an  application  to  reaoind 
an  order  obtained  by  a  caveator  restraining  the 
Begiatraj-Oeneral  from  dealing  with  land  until 
further  order  should  be  given  to  the  caveator. 
Jn  Tt  KniflHT,  IS  N.S.W.L.B.  (L.)  815,  U  W.N. 
(N.8.W.)66.     (FullCouft). 

[N.Z.,  Act  of  1885,  ss.  1«,  191.] - Jurisdic 
diction  of  Supreme  Court— Causal  by  Rtgit- 
trar—Lu  pendeTU—Aentrana  Fund — Removal  of 

caveat  by  Regittrar—Sunimont — PartUi Where 

a  certificate  ot  title  has  been  issued  to  an  appli- 
cant proprietor,  the  fact  ot  the  pendancy  ot  an 
action  which  may  result  in  a  claim  on  the  As- 
surance Fund,  does  not  justify  the  District  Land 
Registrar  in  lodging  a  caveat  to  prohibit  dealings 
with  the  land.  Where  no  fraud,  concealment,  or 
misdescription  la  suggested,  it  is  not  open  to  the 
Crown  or  its  oCBcers  to  call  the  title  in  quastion 
or  restialn  the  transfer  ot  the  land.  When  the 
District  Land  Registrar  has  lodged  a  caveat,  the 
Supreme  Court  has  power  on  Bnmmona  to  order 
its  removal.  Where  a  caveat  has  improperly 
been  lodged  by  the  District  Land  Registrar,  the 
Goart  can  order  its  removal,  not  only  at  the  in- 
stance of  the  certificated  owner,  but  also  at  the 
instance  of  a  purchaser  from  him.  Bnch  a  pur- 
chaser is  not,  within  the  terms  of  b.  144,  a  regis- 
tered proprietor,  nor  an  applicant ;  but  his  case 
falls  within  s.  191,  ss  he  has  a  right  of  redress, 
and  the  Registrar  has  a  correlative  duty.  The 
Court  is  not  bound  to  look  within  the  four  comers 
ot  The  LaTid  Traruler  Act  for  all  the  rights  of 
property.  Such  rights  as  subsisted  before  the 
Act  will  generally  be  protected  b;  the  Coart,  and 
it  machinJsry  be  not  provided,  the  Court  will  use 
its  ordinary  powers.  In  re  Tinheb,  N.Z.L.B.  5 
a.C.  102. 

[N.Z.,  Act  or  1885,  s,  144.]  —Jurisdiction- 
What  qvettioiii  iciU  be  determined  on  lummont 
/orremoDal^Intereit  to  lupport  caiieat—Intereitin 
land  —  Agrerfnent  to  eiipply  limber-  Company — 
Vllra  virei,  — By  clause  3  of  the  Memorandum  ol 
Association  of  a  Railway  Company  its  objects 
were  defined  to  be,  inf«r  afia:  (a)  AU  the  pur- 
poses mentioned  in  The  Railicayi  Conetruction 
and  Land  Act.  1881 ;  (b)  to  acquire  by  purchase, 
or  under  the  provisions  of  the  said  Act  or  other- 
wise, lands  and  other  property,  real  or  personal, 
within  the  diatrict  tbroagh  which  the  rajiway  waa 
to  be  constructed,  and  to  sell  and  dispose  ot  the 
same  tor  profit  and  [or  the  benefit  of  the  com- 
pany i  (c)  to  do  all  other  things  Incidental  or 
conducive  to  the  attainment  ot  the  objects  atore- 
aaid.  The  railway  co.  entered  into  an  agree- 
ment with  a  timber  company  by  which  it  a^eed 
to  sell  to  the  latter  all  the  kauri  timber  upon  the 
lands  to  be  acquired  by  it  under  the  said  Act,  such 
timber  to  be  cut  into  logs  of  a  certain  minimum 
length  and  girth,  and  to  be  delivered  into  booms  in 
the  Wairoa  River.  The  agreement  also  provided 
that  no  kauri  land  sbould  be  sold  by  the  railway 
Co.  without  the  assent  in  writing  of  the  timber 
company.  The  timber  company  having,  in  order 
to  protect  its  rights  under  the  agreement,  lodged 
a  caveat  under  The  Land  Tramfer  Act  of  1889 
against  lands  of  the  railway  co.,  the  latter 
took  out  a  summons  under  s.  144,  calling  upon 
the  caveators  to  show  cause  vhy  the  caveat 
should  not  be  removed.  By  consent,  the  matter 
was  adjourned  from  Chambers  into  the  Supreme 
Court  (in  Banco),  and  thence  removed  Into  the 
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Court  of  Appeal.  Held,  per  curiam  (Biohmond, 
Gillies,  Williams,  and  Dennistoii  JJ.).  that  the 
Court  wu  in  the  same  position  as  the  judge  In 

Chambers  before  whom  the  matter  was  first 
broQgbt;  that  it  the  agreement  on  the  lace  of  it 
affected  an  interest  orestate  in  the  land,  the  order 
would  be  that  the  caveat  remain  on  a  anfflcient 
time  to  allow  of  on  action  being  brooght  to  en- 
force it,  but  that  tfae  Court  could  not  go  on 
to  decide  summocil;  the  question  as  to  the 
validity  of  the  agreement  except  by  consent  of 
the  parties.  The  parties  having  consented  to  this 
matter  being  dealt  with  sammarily ;  Held,  per 
curiam,  that  the  agreement  was  ultra  virei  of  the 
rotlwa;  co.,  and  the  caveat  must  be  removed. 
Ptr  Qillies  J. :  That,  assuming  the  agreement  to 
have  been  valid,  it  would  have  conferred  no  BQoh 
estate  or  InteceGt  in  the  land  aa  would  bare  en- 
titled the  timber  company  to  lodge  a  caveat.  8ed 
qmrre.  Whether  this  would  have  been  so,  per 
Oillies  and  DennistoQ  JJ.  In  re  Kimu  Tihbeb 
Co.  (C.A.)  7  N.Z.L.B.  163. 

[N.S.W.,  Act  of  1863,  b.  83.]— Jurisdiction 
of  the  BquityCourt— Suniinoni  to  renuivr  caveat 
— Supreme  Court  or  a  judge  thereof. — Qaare, 
whether  tba  Supreme  Court  in  its  equitable 
jurisdiction  has  jurisdiction  to  remove  a  caveat 
under  h.  82  ol  The  Real  Property  Act.  The  chief 
judge  in  equity  as  one  ol  the  judges  ot  the 
oourt  has  jurisdiction  under  s.  83,  provided  the 
summons  is  issued  in  the  manner  provided  by 
B.  11  of  the  Common  Law  Bules  of  February 
38, 1856.     In  re  Las's  Caviat,  IE  W.N.  (N.9.W.) 

to. 

[TicTOiuA,  Act  of  1S62  (No.  140)  ss.  21,  22.  33, 
61.]  ^uriBdiclion  of  judge  in  chambers— 
CaveaU  againtt  applicatioiu — Caveali  agaimt 
dealing!.— Section  81  ot  Act  Mo.  140,  does  not 
give  jurisdiction  to  a  judge  in  chambers  to  deal 
with  matters  ol  such  vast  importi 
arise  under  a  caveat  agoir  -'"--'■ 
knd   under  the   operatloi 

dealing  v  .._   .. 

caveats  under  ss.  21,  32,  '23.     In  re  Wiluahsoh, 
SW.W.  andA'B.  (L.)  110. 
[N.B.-SacUon  Ai  ol  Ad  Ho.   140,  did  Dot   gin  th< 

Kwar  ol  lUDimaiilng  the  aTMtor  contained  In  •.  2S  ol 
t  No.  SOI]. 

fVnwoBiA,  Act  or  18BG,  B.  117.]  —Jurisdiction 
of  judge  in  chambers— Judicature  Act,  1883, 
I.  10  (7)— Renuwai  of  eaueat.— When  the  Foil 
Court  is  not  sitting,  a  judge  in  chambers,  if  satis- 
fied with  the  urgency  of  the  matter,  may  hear 
and  determine  an  applioatlon  to  remove  aoaveat. 
In  re  Jobhbok,  10  A.L.T.  1. 

[VicTOBU,  Act  or  1866.] — Jurisdiction  oi 
County  Court.— Has  the  County  Court  jurisdic- 
tion to  deal  with  mattera  atisiog  out  of  caveats 
onder  the  Act?  McClosect  d.  Fkave,  13 
T-L.R.  93. 

[N.Z.,  Aor  OT  1885,  s.  146.] -Registrar  of 
Supreme  Court  extending  time— PAe  Supreme 
Court  Practice  and  Procedure  Acte  AraeiiAvient 
Act,  1S93, 1.  i—Juritdictim.—k  Registrar  of  the 
Supreme  Court  sitting  in  chambers  under  s.  4  of 
Tkt  Supreme  Court  Practice  and  Procedure  Acte 
Amendment  Act,  1893,  has  juriBdiotion  to 
entertain  an  applioatlon  tor  an  order  to  revive 
caveat  which  s.  116  of  Tht  Land  Tranifer  Act, 
188S,  providss  shall  be  made   to  the  Supreme 


Court,  or  a  judge  thereof.  7n  re  Ucliun,  Es 
parte  Tm  Bun  or  Nbw  Sodih  Wales,  18 
N.Z.L.B.  47a 

(2)  atneraUy. 
[N.Z.,  Act  or  1886,  s.  117.]— Action  for 
lodging  caveat  without  reaoonable  cause— 
The  RaUaay  Conttntetion  and  Land  Act.  1861- 
Railicay  eompany— Agreement  to  tell  txmbtr^ 
Praumption  of  legal  knotaledge  -  Burden  of  proof. 
— A  railway  company  entered  into  an  agreement 
with  a  timber  company  for  the  sale  to  the  timber 
company  of  all  kauri  timber  on  the  lands  selecltd 
by  tfie  railway  company  under  The  Btultcayi 
CoantTuclion  Act.  1881,  the  timber  to  be  cut  into 
logs  ot  a  specific  siae  b;  the  railway  company, 
and  transported  to  a  certain  place  for  delivery. 
The  agreement  also  provided  for  certain  advanoea 
of  money  to  be  mode  bj  the  timber  company  to 
the  railway  company  tor  the  purposes  of  rulwiy 
ooDstruotion,  such  advances  to  be  secured  t^ 
mortgages    over    the    lands    acquired.      Subse- 

Snently,  the  timber  company  refused  to  advonee 
le  money  required  by  the  railway  oompsny 
under  the  agreement,  on  the  ground  that  this 
stipulation  was  outside  the  borrowing  powers  of 
the  railway  company.  The  railwi^  cmnpany 
thereupon  gave  notice  terminating  the  agreement, 
and  the  timber  company  lodged  a  caveat,  under 
The  Land  Tranifer  Act,  188S,  against  the  lands 
selected.  The  railway  company  obtained  au 
order  of  the  Court  of  Appeal  for  the  removal  of 
the  caveat,  the  Court  balding  that  the  agreement 
entered  into  waa  ultra  viree  of  the  railws; 
company,  which  was  not  authorised  by  lis 
memorandum  ot  association  to  sell  the  timber  In 
the  manner  provided  for  by  the  agreemeul. 
(See  In  re  iTauri  Timber  Co.  lupra.)  In 
an  action  brought  under  s.  147  of  The  Land 
Tranifer  Act,  1885,  for  damsges  sustained  by  the 
railway  company  through  the  timber  company 
lodging  the  caveat  without  reasonable  cause. 
Held  ;  {1)  That  persons  in  dealing  with  a  corporatt 
body  are  not  bound  to  make  themselves  acquainted 
with  the  legal  effect  ol  every  word  contained  in 
the  memorandum  of  association ;  (2)  That  in 
the  present  ease,  though  the  plaintiffs  had  not 
the  power  to  cat  the  timber  and  sell  it  as  s 
chattel,  they  could  sell  it  when  unsevered  from 
the  soil ;  (S)  That  the  distinction  which  arose 
between  the  power  possessed  by  the  plaintiffs  to 
sell  the  Btanding  timber  to  be  oat  by  the  vendee, 
and  not  having  the  power  to  cut  and  sell  it  them, 
tfelves,  required  more  legal  knowledge  than  could 
reasonably  have  been  expected  from  the  defen- 
dants; (4)  That  the  burden  of  proof  lies  with 
the  party  alleging  the  want  of  reasonable  canse, 
and  that  the  circumstances  of  the  present  case 
showed  no  want  of  reasonable  cause  on  the  part 
ot  the  defendants.  Kaibc  Vam.ei  Railwat 
GOKFANT,  LmiTED  P.  Kadu  Toibkr  Cohpakt, 
Lmmtn,  II  N.Z.L.B.  403. 

[YicTOHu.  Act  OF  1866,  s,  I17.]-Afiidavit- 
When  to  be  fOtd—Caveat—Removoi  of—Sum- 
mone,  hoic  tigrud. — On  an  appUoation  to  removes 
caveat  it  is  not  necessary  that  the  summons 
should  be  signed  by  the  judge  in  chambers — the 
signature  of  the  associate  is  saffloient.  Nor  is  it 
necessary  that  an  affidavit  in  support  ot  such 
summons  should  be  filed  upon  the  issue  ol  tba 
summons.  It  is  sufficient  it  it  be  filed  a  reasoD- 
able  time  before  the  return  ot  the  mmmras. 
In  re  Wall,  Ex  parte  Pbabsox,  13  VX.B.  481; 
9AL.T.  43.    (Full  Court.) 
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tVioHwu,  Act  or  1886,  b.  117,]— Appeal— 
ZHiminal  of  action  by  caveator— Inrunetion 
pending  appiaL  -Where  a  caveat  had  been  lodged 
againat  Uie  reftistration  ot  a  tranelef  and  an 
action  in  snpport  □(  it  hod  been  diBmiesed,  but  tm 
appeal  from  suob  dismisBal  had  been  lodged,  the 
Besialrar  waa  reBtrained  Iroio  regUteriog  any 
de^in^  by  the  tronafereeB,  BJid  the  tranB(eiees 
were  restrained  from  dealing,  pending  the 
determination  ot  the  appeal,  on  security  being 
given  to  indemnity  them  against  any  damage 
arJEing  from  such  restraint  should  the  appeal  be 
diamiBsod.  BtanoKPo  v.  Rismobdo,  12  VX.B,  1, 
(Fall  Coart.) 

CN.Z.,  Act  of  1870,  a.  89 ;  ct.  Act  or  1886, 
a.  146  tt  »eg.]  — E«  parte  order.- An  order 
nnder  s.  89  of  The  Land  Traiu/er  Act,  1870,  to 
prevent  the  lapsing  of  a  oaveat,  oannot  be  made 
ex  paru.     In  re  Lb  Comtb,  N.Z.L.R.  ,  4  S.C.  840. 

[TicTOBu,  Act  or  1690,  a,  14G.]— Motion  or 
summons. — Prooeedinga  under  a.  14S  of  the 
Tiotonan  Act  oE  1890,  tor  removkl  ot  a  caveat, 
may  be  taken  either  by  way  ot  motion  or 
summons.  In  re  ANHinn,  IT  V.L.B.  106,  12 
A.L.T.  107.     (Poll  Court). 

[N.8.W.,  Act  of  1863,  B.a,  38,  81,  126.]  — 
Procedure— ForMAore— The  caveator  had  leased 
[or  21  jears,  with  the  right  ot  renewal  tor  a  lilie 
period  from  the  then  owners  aboot  the  year  1863 
a  portion  of  land  at  North  Stiore,  bounded  by 
high  water  mark.  Dibbs  purchased  the  land, 
ftud  Bubsequently  obtained  a  Crown  grant  of  the 
foreshore.  In  1876  be  procured  a  aertiflcalA  of 
title  ot  the  purchased  land.  In  1879  Dibba 
conveyed  the  purchased  laild  and  the  foreshore  to 
his  son.T.B.  Dibbs,  who  took  out  a  single  certifi- 
cate ot  title  for  both.  In  1883  the  oaveator  gave 
notice  ot  renewal  of  lease  of  land  including  the 
foreBhore.  T.  B.  Dibba  refused  to  include  the 
toreshore,  and  the  caveat  was  then  lodged   to 

Erevent  him  dealing  with  it.  The  renewal  ot  the 
«se  was  not«d  on  the  certificate  of  title.  Held, 
that  filing  of  caveat  was  improper,  and  the 
caveator  should  have  proceeded  under  b.  126.  Jn 
re  HtrroN,  Ex  parte  Dibbb,  1  W.N.  (N.S.W.)  17. 
(Full  Court.) 

[N.2.,  Act  or  1886,  b.  144.] —Procedure 
— Summon*  —  Action  for  ipicific  relief.  —  A 
claim  by  a  caveator  to  have  a  lease  executed 
in  aocordanoe  with  an  agreement  made  by  a 
former  registered  proprietor  will  not  be  decided 
on  Bommons  under  s,  144  of  I'ht  Land  Trarufer 
Act,  188S.  The  proper  remedy  is  an  action  tor 
specifie  relief.  In  re  Tbombok  and  Chippb,  Ex 
jMTte  FiNDUT,  N.Z.L.S.  6  S.C.  63. 

N.Z.,  Act  of  1870,  as.  88,  89,  115.] —Pro- 
cedure —  Summon!  for  reviotial  —  ConJIUting 
eeidenee  —  Neeetiily  for  juil  —  Exteniion  of 
caveat  —  Undtrtaking  at  to  damagei. — Where 
a  lessee  ot  land  under  the  proviaions  of  The 
Land  Trant/er  Act  haa  lodged  a  caveat  to 
prevent  the  registration  ot  a  transfer  of  the  fee- 
aimple  by  his  lessor  to  a  stranger  until  his  lease 
haa\een  registered,  ths  Court  will  not  adjudicate 
on  oonfiicting  evidence  offered  by  affidavits  as  to 
the  right  ot  either  party  to  priority  of  registra- 
tion, but  will,  if  necessary,  extend  the  caveat  so 
fts  to  enable  the  caveator  to  institute  a  suit  to  es- 
tablish his  rights,  be  giving  an  undertaking  as 
lo  damages,  in  re  EuE,  N.Z.L.B.  1  8.C.  268. 


[VicroBii,  Act  OF  1890,  s.  146.] —Procedure 
—Siaamoni  to  ihoip  catue  why  eaveat  ihould  not 
be  rmaned.- — Cavtai  duly  lodged  by  ptnon  «n- 
Citted  lo  lod^ir.— Aa  application  by  a  registered 
proprietor  for  the  removal  of  a  caveat,  on  the 
ground  that  it  would  interfere  with  some  intended 
future  dealings  with  the  land,  will  not  be  enter- 
tained by  the  Court  when  it  ia  admitted  or  shown 
that  the  caveat  haa  been  lodged  in  accordance 
with  the  Act  and  by  a  person  entitled  to  lodge  it. 
In  such  a  case  the  registered  proprietor  sboald 
not  seek  to  remove  the  caveat,  but  should  leave 
it  to  the  caveator  to  support  his  claim  upon  re- 
ceiving notice  that  the  registered  proprietor  has 
applied  tor  the  registration  of  a  transfer  or  other 
dealing  in  accordance  with  the  provisions  of  s. 
146.  In  re  TiLLBOiv  iHn  Kxu.Y,  IB  A.L.T.  370. 
(Full  Court.) 

[VicTOEU,  Act  of  1866,  s.  117.]— Procedure 
— iiemotiol. -Where  it  ia  songht  to  remove  a 
caveat,  the  proper  course  to  adopt  la  to  oblain  a 
summons  from  a  judge  in  Chambers,  returnable 
before  the  Full  Court,  calling  upon  the  caveator 
to  show  cause  why  the  caveat  should  not  be  re- 
moved. Ex  parte  Vinoskt,  8  A.L.T,  6.  (Full 
Court.) 

[ViCTOHU,  Act  of  1868,  sa.  42, 117  ]— Specific 
performance  —  Caveat  —  J-cndor  miut  remoi* 
caveat. — The  lodging  of  a  caveat  against  the  re- 
gistration ot  a  transfer  of  land  under  the  Act  only 
throws  a  cloud  upon  the  title  of  the  regietered 
proprietor,  and  does  not  amount  to  such  evidence 
□I  an  al»olute  want  of  title  as  to  induce  the  Court 
to  refuse  a  purchaser  specific  performance  of  a 
contract  of  salo  on  the  ground  that  the  vendor 
has  no  title.  It  ia  the  duty  ot  the  vendor  to  have 
the  caveat  removed.  Even  where  it  haa  lapsed, 
and  the  Kegistrar  is  In  error  in  treating  it  as  in 
eiistenoe,  the  vendor  is  bound  to  take  the  neoes- 
Bary  steps  to  compel  the  ftegistrar  to  register  the 
transfer.  Taylor  v.  Lun>  Mobtqaob  Bihk,  12 
V.L.B.  748 ;  8  A.L.T.  39. 

SummonB— Signature  to.— See  Inre'WiU..Ex 
parte  Peibbor,  13  V.L.B.  .184,  tupra  under  thit 
heading. 

[N.Z.,  Actof1886,  s.  144.] —Summon b  by 
unregistered  transferee  for  removal  of  caveat 
—  Locut  itandi — Sammary  application — C'att  for 
relief. — The  Supreme  Court  will  not  entertain  a 
summons  to  a  caveator  under  a.  144  of  The  Land 
Tranifer  Act,  1885.  by  an  unregistered  transferee 


tronafer  tor  regiatration,  and  lo  require  the  Re- 
gistrar lo  notify  the  caveator  o(  the  application 
lor  registration,  fourteen  days  after  which  notice 
the  caveat  will  lapse,  unless  the  caveator  obtains 
an  order  of  the  Supreme  Court  to  the  contrary 
under  a.  146.  The  Court  will  not  order  a  caveat 
to  be  removed  on  a  summary  application  it  it  is 
not  satisfied  that  the  caveator  tnll  not  be  able  to 
make  out  a  cose  tor  relief.  In  re  Stewart,  260, 
Ex  parte  Pibipi  Tb  Mttm  (No.  2',  11  N.Z.L.B. 
745. 

[VioTOEiA,  Act  of  1860,  s.  I17.]-Unreei«- 
tered  transferee— Riffftt  of  to  eunmon  caveator. 
— An  unregistered  transferee  of  land  under  The 
Tranifer  of  Land  StaUite  is  not  a  "proprietor" 
or  "  applicant "  entitled  under  a.  117  to  be  noti- 
fied of  a  caveat  or  to  summon  the  caveator.  Ex 
pane  DiTiM  AND  Iniuk,  IIT.L.B.  780;  7  A.L.T. 
99.    (Full  Ooort.) 
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CEBTIFICATE. 

OS  elaimant'i  right  to  be  paid  out  of 
Atturanct  Fund 

Se«  Bei[£die8  fob  Bkpeitation — 

Aimranet  Fund. 
Of  correctness  0/  inttrumtnt  for  pur- 
pose* of  rtgiatration. 

See  iNBTBcuENTa  of  Title. 
Dutj/    of    Alienee — Non-investigation 
oftUU 

See  Beuedies  fob  Depbitation. 

OEETIFKATE  OF  TITLE. 
See  AsvEBSE  PoeBESSioH. 

See  BouNDASiEa. 
At  evidence  of  title  to  right-of-way. 

See  Easeuent. 
Calling  in  and    eaneellation — Uegis- 
trar's  itimmom. 

See  Beoistbab,  Dotieb  or. 
Caveat  against  application  for  rectifi- 

See  Caveat. 

St  Walkbb,  19  A.L.T.  S2. 


Effect  of  as  to  tnute. 

See  also  Tbusts  and  Equities, 
Error  in. 

See  also  Boukdabieb. 


Forgery  of. 

See  Cbuiinai.  Law, 


pQusttion  of. 
See  Dbtinub. 

See    MoBTGAOE — Poolers  of  mort- 
gagee. 

Production  of. 

See  Begibtbab,  Duties  of. 

Sale  of  land  described  in,  by  mistake 

for  land  described  in  another  certificate 

of  title 
See  Ebbob 

AsHLBX  V.  Cooi,  2  A.L.T.  3,  SO, 

Subject  to  easement  not  notified  thereon. 
See  Easbheht. 

Lean  v.  Maurice,  6  S.A  L.B.  119. 

CEBTIFICATE  OF  TITLE 

A.  GANceLLATioN  and  Cobrectton  op  Ckbti- 
TicATB  or  Title  issded  THBouaH  Erbob 


r  GEKimcATi  OF 


I*!')  Caeei  itiowing  the  general  ndt. 
(2.)  Eaxeplione  to  the  genenU  rub. 

(a.)  Equitie: 

(b.)  Fraud  (set  ateo  FRLVD). 

(e.)  Illegality, 

(d.)RiahU  of  Bolder  0/ Prior  Gnu 
or  CeniJUaU  0/  Title 

(e.)  Sighti  0/  Occupier. 
(S.)  Evidrnee  and^eading. 


(1. )  FoKert  of  Regittrar. 

[TicTOBU,  Act  or  1866,  s.  133.]  — Cancclli- 
llon— Error.— In  the  phrase  "  certificate  of  title 
or  other  inetrnment  issued  in  error,"  •'rrnr" 
luolades  not  a  mistake  of  fact  onl;,  bat  also  s 
mistake  of  taw,  and  therefore,  a  certificate  of 
title  Issued  In  mistake  of  law  may  be  reqaired  b; 
the  Beftistrar  to  be  delivered  np.  In  re  Tumne. 
OF  Land  Statdtb.  £x  parte  fiotm,  6  T.Ii3.  IL I 
4S8,  463.     (FuU  Court.) 

[N.S.W.,  Act  or  1862,  g.  126,] —Cancellation 
— Fraud  or  error, — The  Begiatrar  oddm 
sammon  the  holder  of  a  certificate  ot  title  u 
delivei  it  ap  to  be  cancelled  or  cerrected  nnder  s 
12s  unless  it  has  been  issued  in  fntad  01  error. 
The  oertiScate  of  title  having  been  properi; 
issued,  the  Registrar  cannot  decide  who  U 
entitled  to  hold  it.  In  re  Di  Libba,  1  W.X. 
(■N.8.W.J182. 

[VicTOBU,  Act  op  1866,  ss.  15,  106, 132.]- 
Canceltati on —Crown  Uate — CertiJicaU  of  Alii 
for,  itmed  in  error — Sale  by  iher^ff'-'SighU  of 
equitable  mortgagee. — M.  had  leases  of  two  altol- 
ments  from  the  Crown.  The  Isases  were  dul; 
ref;Lslered  under  the  Act  (i<«  s.  IG).  A.  issued  & 
writot/t./a.  against  M.,  and  served  a  copj  on 
the  Registrar  specifying  the  aUotments  as  the 
lands  sought  to  be  affected  by  the  writ  Before 
the  expiration  of  the  period  ijlowed  by  s.  lOG  foi 
sale  b;  the  sheriff  and  registration  of  tnuiEfer 
(three  months),  A.  served  an  uliai  writ  of  .^. /n., 
under  which  the  land  was  sold  subsequently  totht 
expiration  of  three  months  toF.  ,to  whom  transfers 
were  executed  by  the  sheriff.  Before  the  date  of 
the  sheriff's  sale,  M.  had  translerred  the  land  to 
B.,  a  purchaser  for  valne.  B.  obtained  oertifi- 
oates  vihich  he  deposited  with  S.  as  security  tor 
an  advance.  P.  applied  to  the  Begiatrar  to 
register  his  transCere.  The  Begiatrar  relneed, 
but  was  ordered  to  register  them  by  the  Supreme 
Court  {«e,  however,  Rtgiftrarof  Titltt  v.Patertia, 
3  App.  Caa,  no,  infra  Sales  bv  Sbbbipf,)  The 
BcRistrar  now  sought  to  compel  S.  to  give  up  the 
certificates  of  title  under  s.  182.  held,  that  In 
the  absence  of  proof  of  fraud  S.  was  entilied  10 
retain  the  certificates  nntil  his  advance  was  plid 
oB.  la  re  Tbanbfeb  of  Lakd  Statuxb,  Ex  parti 
Fatebsoh,  4  A.J.It.  110. 


ment  atlegrd  to  be  icTongfvliy  retained— Refvtal  "f 
Regittrar  to  require  iii  delivery  for  caiteeUatiM— 
Summom  to  Registrar. — Under  s.  132  <be 
Registrar  has  a  discretion  in  determining  whether 
it  has  appeared  to  ,hta  satiefaotion  thatacettifl- 
oate  ot  title  ahoold  beMlIedin  MiuMdinenw 


,C~.ot"i^ 
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with  whiah  diBcretion  the  Court  will  notinterlare 
by  oompelling  ^'•r<  to  state  his  groonda.  Ex 
parte  Motdaii  Tkcbt  ind  Intistiiint  8o(nm,  11 
V.L.B.  IM;  6A.L.T.  86. 

[N.Z.,  Act  of  1885,  as.  69,  191,  H  «g.]  —Com- 
pelling Registrar  to  proceed. -A  BegiBtrar 
oaanot  ba  compelled,  under  bb.  191  et  teq.  of  the 
Act  ot  1 88S  (which  proride  for  Bummoning  him  to 
anbstantiate  and  uphold  the  grouads  of  bis  re- 
fuaal  to  parform  an  net  or  duty),  toproeead  uoder 
s  69  of  the  Aot  to  require  the  Burrsuder  for  can- 
cellation of  an  iuatrumentobtainedtlirough  fraud 
or  errof.  Fuuone  v.  MiTrmwa,  6  N.Z.L.R,  7*4. 

[N.a.W.,  A(T  or  1869,  eb.  33,  128.]-Correc- 
tion— PcMn^jHory  tilU^^ijeclme^t—It^junetion. — 
In  1383  S.  beoame  the  proprietor  of  a  piece  of 
land  daa«ribed  in  hia  certiGoate  of  title  as 
bouQded  on  the  N.E.  by  the  Field  of  Mars  Com- 
mon. In  1885,  a  fresh  survey  having  been  maJa. 
it  was  discovered  that  a  atrip  of  load  intervened 
between  the  common  and  S.'b  land.  Subse- 
quently S.  applied  for,  and  obtained,  a  Iiesb  cer- 
tificate of  title,  bringing  hie  boundary  np  to  the 
boundary  of  the  common.  S.  having  brought 
ejectment  against  the  plaintiffs,  who  were  in  pos- 
session of  the  strip  of  land  now  included  in  his 
oertificate  of  title,  but  formerly  part  of  the  com- 
mon, the  plaintifta  brought  this  suit  to  restrain 
the  action  of  ejectment ;  they  also  claimed  a  de. 
cUration  that  they  were  aotitled  to  the  land  in 
dispute,  and  prayed  (or  an  order  on  the  de- 
fendant to  deliver  up  his  amended  certificate  to 
be  cancelled.  Held,  by  the  C.J.  in  Equity,  that 
the  RegiBtrar  had  no  power  to  alter  the  boun- 
daries of  the  defendant's  land  in  the  manner 
adopted  ;  that  the  amended  certificate  of  title,  so 
far  as  it  included  the  strip  ol  land  claimed  by  the 
plaintifFs  was  void  ;  and  that  the  plaintiSe  were 
entitled  to  the  injunction  prayed  tor,  with  costs. 
But,  Held,  on  appeal  to  the  Full  Court  (per 
Darley  C.J..  and  Innes  J.),  that  the  error  of  the 
Registrar  in  issuing  the  amended  certificate  of 
tiUo  afforded  no  title  to  relief  in  Equity.  The 
plaintiffs,  having  a  good  defence  to  the  action-at- 
law  if  they  could  prove  their  possessory  title,  the 
suit  was  unnecessary,  and  sEould  be  dismissed, 
with  coats.  Fer  Foster  J. :  Section  126  of  The 
Real  Property  Act  does  not  apply  to  any  case 
where  it  is  sought  by  rectification  of  boundaries 
to  bring  within  the  certificate  of  title  any  land 
which  has  not  already  been  brought  under  the 
Act.  Kooau  0.  Scbwiixzbt,  9  K.S.W.L.B. 
(Eq.)  153. 

[N.S.W.,  AoroFlB62,  SB.  122,  136.]— Limi- 
tation—Application  by  Regittrar  to  Court.— Bee- 
tion  133  of  The  Real  Property  Act  does  not 
operate  to  prevent  the  Registrar  from  applying 
to  the  Court  for  an  order  directing  the  holder  of 
a  certificate  of  title  to  deliver  It  up  for  the  par- 
pose  of  amending  it  after  the  lapse  of  aii  yeara. 
In  re  GaiHui,  3W.N.  (N.S.W.). 

[VioTDku,  Act  OF  1866,  ta.  138, 135.]  — Reruaal 
of  Registrar — liandamiu. — Where  the  Registrar 
baa  reused  to  call  In  a  certificate  of  title  under 
the  powers  given  him  by  s.  132,  the  Court  will 
not  order  him  to  do  so  nnder  a.  13S,  unless  Ihe 
ceTtiHoate  of  title  is  proved  to  have  been  issued 
iD  error  or  through  fraud,  or  to  contain  a  mis- 
deaoription  of  (he  land.  In  re  O'Co^riell,  S 
A.L.T.86. 


(2.)  PractUe  of  tU  Oovrt. 

[N.8.W,,  Act  of  1862,  as.  126.  127.]-Evf- 
deoce— 5un>?non>  to  thoa  eavu.  —  Oa  a  anm- 
mons  by  the  Registrar  undac  s.  126  of  The 
Real  Property  Act  for  an  order  for  the  can- 
cellation of  a  certificate  of  title,  caaae  may  be 
shown  by  the  holder  of  the  certificate  of  title 
against  the  appHcation  on  affidavit.  In  re  Bbo- 
KBTT  IS  N.B.W.L.R.  (L.J  94.      (Full  Court.) 

[VioTOBiA,  Act  of  1866.]-Fraud-Pro- 
credingi  in  Equity  — Flaintifl,  in  proceedings 
in  Equity,  prayed  for  correction  of  certificate 
of  title  obtained  by  fraud,  and  for  general 
relief.  The  Court  made  a  decree  ordering 
defendant  (o  transfer  to  and  vest  in  ptaintiS 
the  land  included  in  the  certificate  of  title. 
CtMiBsu.  V.  JiBBBTT,  7  V.L.B.  (Eq.J  187, 
3  A.L.T.  4S ;  cl.  OtTNK  V.  Huitbt,  1  T.L.B.  (Eq.) 
111. 

raA..  Act  OP  1868;  Aotof186I.]— Mortgage 
—DiitTiet  Couiicilt  Act,  185B  ^  Order  for  taU 
tmder — Equity — Invalid  Traiitfer, — On  October 
20th,  1858.  a  cectificate  of  title  under  The  Real 
Property  Act,  1868.  was  issued  to  L.  in  respect  ol 
allotment  9,  which  allotment,  with  other  pro- 
perty, was  subsequently  mortgnged,  and  con- 
tinued subject  to  such  mortgage  until  after  the 
institution  of  the  present  suit.  On  October  ITlh, 
1873,  an  order  for  sale  of  the  allotment  was  ob- 
tained by  virtue  of  s.  186  of  The  Dutrict  Cauti- 
cil>  Aet,  1858,  and  the  land  was  accordingly  aold ; 
and  on  20th  AprQ,  1874,  conveyed  by  the  Master 
to  the  plaintiff,  N.  In  October,  1874,  L.  wrote 
to  R.  (his  son-in-law)  suggesting  that  he  should 
purchase  the  land  for  £10.  which  R.  accordingly 
did  without  making  any  inquiries,  and  the  land 
was  thereupon  transferred  by  L.  to  R.  by  a 
memorandum  of  transfer  duly  registered.  On 
bill  filed  by  N.,  praying  that  the  certificate  ol 
title  should  be  delivered  up  and  cancelled :  Held 
(1)  That  the  conveyance  made  pursuant  to  the 
order  was  valid,  and  vested  the  fee-simple  of  the 
land  in  N. ,  and  that  by  reason  of  suoh  sale  and 
conveyance  the  aUotmenl  was  out  of  the  pro- 
visions of  The  Real  Property  Act,  1861 ;  (2)  that 
N.  was  nevertheless  entitled  to  have  the  certifi- 
cate of  title  delivered  up  and  cancelled  on  the 
ground  that  the  existence  of  the  same  and  the 
transactions  of  L.  and  R.  in  connection  therewith 
tended  to  throw  a  cloud  or  suspicion  on  the 
vahdity  of  his  title  to  the  properly.  Neili,  v. 
LccsBii,  18  S.A.L.B.  196. 

pJ.Z.,  Act  of  1870,  s.  140.]— Summur 
remedy— IfAffi  applicahU. — The  Coort  has  no 
jurisdiction  under  the  Aot  ol  1870,  8.  140,  to 
make  an  order  on  summons  tor  the  cancellatiOD 
ol  an  instrument  registered  under  the  Act,  on  the 
ground  that  it  had  been  obtained  and  registered 
in  fraud  of  a  person  having  an  equitable  title. 
The  person  inj  ured  in  such  a  case  must  proceed 
by  on  equity  suit  He  can  also  protect  himself 
by  caveat.  The  section  was  only  intended  to 
provide  a  speedy  remedy  in  amending  errors  or 
mistakes  ol  officers  of  the  department,  and  lor 
cancelling  instruments  obtained  from  tham  or 
entries  made  by  them  through  fraud.  In  re 
Bemjuun,  2  N.Z.J.B.KS.8.C.  163. 

[B.A,  Act  of  1861,  s.  1B7.]— Summary 
remedy —  Petition-  Jumdiction. ^The  Court 
has  no  jurisdiction  under  The  Real  Property  Je(, 
1861,  B.  137,  to  cancel  a  oertiAoftto  of  title  on  the 
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petition  of  a  person  claiming  to  be  entitled  to 
the  land  oomprised  in  it  until  the  title  of  anoh 
claimant  has  been  establiBhed  bj  proceedinga  at 
law.  In  Tt  BiQoe,  11  S.A.L.R.  43. 

[S.iu.,  Ahendino  Act  of  1878.  B.  iS.]— 
Summary  remedy— Pow^ri  of  Supreme  Court 
to  direct  caneellatUm  of  certi/kau  or  ralrj 
■ — Originating  lummoTti^Proctedingi  at  laie 
or  in  equity, — The  poners  of  the  Supreme 
Court  or  jndge  to  canc^,  coneot,  eabstitute, 
or  iasne  an;  certifloate  of  title,  or  any  memorial 
or  entry  in  the  register  book  as  provided 
by  B.  48  of  The  Rtal  Properly  Act  Amradment 
Act  will  only  be  eiercised  to  give  effect  to 
the  jadgment,  decree,  or  order  of  ench  court  or 
judge  in  a  proceeding  at  lav  or  in  equity  wherein 
the  rights  of  the  person  asking  for  the  exercise  of 
those  powem  have  been  judicially  determined. 
Sejiible,  an  application  by  way  of  originating 
BummonB  to  a  judge  in  chambeia  for  the  cancella- 
tion of  a  certain  entry  in  the  Registry  Booli, 
(such  applioatioD  being  opp^raed,  and  the  rigb 


Parties— Land  brought  under  Act  by  fraud  of 
defendant— Ctrtijicale  of  title  ittued  to  him— 
Regiitrarnot  mtuie  a  party  to  the  action — Cancel- 
lation of  etTlificate  of  title  refuted. — Set  Bbadt  ii. 
Bbadi,  B  B.A,L,R,  219 ;  OoLB  v.  Akdy,  13  V.L.R. 
*61. 

B.  CoscwjaiYK  Eftxct  of  Cebtificatb  op  Titlb. 
flj.  Catei  thoaing  the  general  rule. 
TQ.,  Act  of  1861,  sa.  88,  3*,  98.— Conclusive 
effect.^5»  the  judgment  of  Full  Court,  quoting 
'Bmxnv.Csmttpott;  Phillips r.  VCLKCBiMipott ; 
in  Qdebmbuhd  Intsbthent  am  Land  Mobtqaob 
Co.  Ltd.  v.  Ghimlei.  *  Q.L.J.  Supp,  10. 

[Q.,  Act  of  1861.  b.  44.]— Conclusive  effect. 
— ^Tne  purpose  of  tlie  Act  is  to  give  pereonB 
deaUng  with  the  registered  owner  under  its  torms 
and  BsJeguarda,  as  tar  as  it  can,  an  indefeasible 
title  by  registration.  Dealing  with  the  registered 
proprietor  in  pursuance  of  the  Act,  and  in  the 
abeenoe  of  fraud  or  of  any  impediments  expressly 
created  by  the  Act  itself,  the  title  ia  safe.  Re 
Wilhabb  uid  Hutchison,  Ex  parte  UiasiH,  1 
Q.L.R.  (Pt.  U.)  49,  50. 


Am  by  tnulte — Pleaof  rtgittration  as  proprietor, 
— Ejectment  cannot  be  maintained  against  a  re- 
gistered proprietor  under  The  Real  Property  Act, 
and  will  not  therefore  lie  by  assignees  in  insol- 
vency or  trustees  under  Division  VI.  of  The  In- 
»6lvency  Act.  iseo,  against  the  insolvent  or 
debtor  until  such  assignees  or  trustees  are  regis- 
tered proprietors.  Keu,y  v.  Doonr,  5  S.A.L.R, 
132. 

ra.B.W.]— Bankruptcy  Act  -  -Endoramunt  on 
title  after  iiaiantaTy  tranifer—Regiitrnr.—ln  the 
case  of  a  volontary  settlement  the  Registrar  is 
not  entitled  to  make  a  notification  on  tbe  certifi- 
cate of  title  that  the  transfer  is  made  sobject  to 
the  provialons  of  s.  56  ol  the  The  Bankruptcy 
Act.  Ex  parte  Cahebon,  IS  N.S.W.L.R.  (L.) 
139;  andHfCaowv.  CuiFBBLL.  lOT.L.R,  (Eq.) 
186.     iFuU  Court.} 


[N.Z., 
wWeai 


mayresnltinaclaimon  the  Assuruicx 
Fund  does  not  justify  the  District  tiand  RegiGtcu 
in  lodging  a  caveat  to  prohibit  dealings  with  the 
land.  Where  uo  fraud,  conoealment,  or  mit- 
descriptiou  is  suggested,  it  is  not  open  to  tlu 
Crown  or  its  officers  to  call  the  title  in  question, 
or  restrain  the  transfer  of  the  laud.  In  reTissa, 
N.Z.L.R.  6  S.C.  102, 

[N.S.W.,  Act  of  1863,  ss.  33,  34,  47;  Acror 
1873,  B.  1,]--Ejeclmenl— PlaintiiT/io/dfro/wr- 
tt^ate  q/"  title — CerliJUate  of  title  coacluriiie  eri- 
denee. — lathe  year  1869  0.  conditionally  pur- 
chased the  land  in  question ;  in  March,  1872,  G. 
transferred  to  defendant  by  notilication  to  tbe 
land  agent  of  the  district ;  in  September,  18TS,  s 
Crown  grant  was  issued  to  G..  and  in  1880  the 
Sheiia  sold  under  a  /i.  fa.  all  G.'s  right,  lille 
and  interest  to  P. ,  who  obtained  a  certificate  ol 
title.  In  1881  P.  sold  to  W.,  to  whom  a  fresh 
certificate  was  issued.  Later  in  the  same  ycu 
W.  sold  to  plaintiff  by  memorandum  of  transfer 
endorsed  on  W.'s  certificate  of  title.  No  fresh 
certificate  of  title  was  issued  to  plaintiff.  HtU, 
that  plaintiff  was  entitled  to  succeed  in  an  actioo 
of  ejectment.  Section  33  of  The  Real  Properly 
Act  of  1862  appliea  to  cases  where  a  grant  fnnn 
the  Crown  has  lieen  issued  subsequently  to  tbt 
passing  of  the  Act,  and  malies  a  certificate  of 
title  conclusive  evidence  of  the  things  stated  io 
it.  The  plaintiff,  by  virtue  of  s.  1  of  the  Amend- 
ing Act  of  1873,  has  the  same  rights  as  if  a  freeh 
oertifidate  of  Htle  had  been  issued  to  him.  And 
the  endorsement  of  the  memorandum  i^ 
transfer  on  W.'s  certificate  of  title  is,  bj 
virtue  of  s.  34  of  The  Real  Property  Act, 
evidence  of  the  legiatration  of  the  transfer 
from  W.  to  the  plaintiff.  SembU,  that  li; 
s  47  of  The  Real  Property  Act  all  the  rights  ol 
W.  were,  by  the  execution  of  the  memorandnm 
ol  transfer,  conferred  on  the  plaintiff.  Phiujjs 
V.  McLachus,  6  N.8.W.L.R.  (C.L-)  166 

[N.a.W.  Acts  of  1862  and  1878,1— Error- 
Ritlht  of  Croicn  to  allege  mieiake. — la  an  issiK 
under  Tht  Beat  Proprrly  Act,itis  aot  compelem 
for  the  Crown  to  set  up  a  mistake  in  the  den 
and  reasonable  language  of  the  grant.  Ex  parte 
Baneof  Australasia  (ATTOBNBV-aENEnAi.CATUL- 
lon)  15  N.S.W.L,R.  (L.)  266.     (Full  Court.J 

[N.Z.,  An  OF  1886,  8.  66.}— Forged  convey- 
ance— Land  mbiiquently  brought  under  ihtAtt. 
— Where  a  signature  to  a  deed  of  conveyance  is, 
without  the  knowledge  of  theporchaser,  aforgeiy. 
and  the  land  conveyed  thereby  is  brought  imder 
The  Land  Tranifer  Act.  the  purchaser's  title  td 
the  land  is  unimpeachable.  Colkmah  akd 
Clarke  v.  Rihia  Thwhahqa,  N.Z.L.B.  4  S-C  33C 

Q.,  Act  of  1861,  ss.  I2S,  126.]— Forged 
transfer— Bond  ^«  purchaier  ailhout  notice.— 
Under  The  Real  Properly  .icfo/ 1861  a  purchiser 
from  a  proprietor  registered  on  a  forged  transfer, 
for  valuable  consideration  without  notice,  on 
registration  obtains  the  legal  estate.  Bailii  r. 
CniBB,  2Q.L.J.  43. 

[VicroBu.  Act  op  1866,  ss.  34,  47,  4B.J- 
Forged  Transfer. — A  registered  proprielot 
under  the  statnte,  being  a  purchaser  for  valse 
and  without  notice  of  the  forgery,  aoqnires,  1? 
virtiieot  the  Aot.an  indefeasible  title  to  IbeeetMeor 
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interest  ol  which  he  ia  regial«red.  even  although 
Huch  rsgistration  nut;  have  been  effected  b;  meuiB 
of  a  lorged  inetroment,  O'CktHnoB  v.  O'Oonkob, 
flA.UT.  117. 

[Q.,  Act  or  1B61]— Fraud— Burden  0/  Proof. 
—In  tn  ftotion  by  the  regiatered  proprietor  lor 
teoovflY  ol  poaseaeion  of  certain  land  the  defen- 
dant slleged  frand.  The  plaintiff  produced  the 
certifloate  of  title  free  from  encumbrance.  Beld, 
that  the  onus  ot  proving  fraud  laj  on  the  defen- 
dant, and  nnless  fraad  was  proved  the  plaintiff 
waa  entitled  to  posseesion  against  all  the  world. 
Lennsbebo  v.  Bchlbushheb,  B.C.B.,  2*th  Aoaust, 
1885. 

[ViCTOBiA,  Act  Of  1866,  bs  47, 48.]— Illegality 

—SfUction   of  land    bu   a    "dummy."  ~Ii 
alleged  that  M   selected  land  Ita  a  "  dnmm;' 

H.,  and  after  obtaining  the  Crown  grant  tc 

ferred  it  to  H.  nnder  the  Act,  and  H.  obtained  a 
certificate  of  title.  Held,  per  Moleaworth  J.,that 
the  Court  wonld  notassiet  either  part;  to  a  trana- 
uction  whioh  waa  contcarj  to  the  policy  of  the 
Land  Act.  H'Cahill  r.  Hmty,  4  V.L.R.  fBq.) 
68.  73. 

fN.Z.,  Act  OP  1870,  B.  129,  Act  of  1885,  a.  66.] 
— Irregularit}'  and  Invalidity  of  ProceedingB 
prior  to  bringing  land  under  the  Act— ^(jsenci; 
q/'/ratuior7Kitk:eo//rau(I— Section  129  ot  the  Act 
ot  1870,  and  the  correaponding  aection  in  the  Act 
ot  1685,  are  abaolnte  except  in  the  casea 
expreaaly  mentioned.  Therefore,  where  a  com- 
pany hitd  obtained  a  certificate  of  title  without 
any  fraud  or  notice  of  fraud,  its  title  waa 
held  to  be  indeteaaible,  notwitbatanding  irregular 
or  even  invalid  proceedings  in  the  Native  Land 
Court  prior  to  bringing  the  land  under  the  Act 
throi^h  which  the  company  claimed  title,  hut  to 
which  it  was  not  a  party,  and  of  the  invalidity  of 
which  it  wai  not  aware.  Matai  v.  Abbetb 
COHFANT,  6  N.Zi.  R.  BfiO. 

[Q  ,  Act  op  1861,  s.  14]— Occupation. — 
Where  a  person  ia  registered  as  proprietor  of  land 
noder  the  Beal  Property  Acts,  a  peraon  in  occu- 
pation cannot,  in  the  absence  ol  fraud,  dispute 
the  title  ol  the  registered  proprietor.  Bdtlkii  v. 
KBBNBnT,  B.C.R.,  4tli  April,  1S92, 

LN.8.W.,  Act  op  1862,  as.  40,  107.1— Reserva- 
tion  of  public  rights.— The  Re  istrar- General, 
having,  nnder  The  Real  Properly  Act  of  186'J, 
iaaued  a  oertifioato  of  title  with  a  clause 
endorsed  thereon  reserving,  or  purporting  to  re- 
serve, "  any  lavrtol  rights  incident  to  the  align- 
ment of  stteeta  or  roada  abutting  on  the  land," 
the  Court  (Stephen  C.J.,  dut.),  directed  the 
Re^trai-Oeiiaral  to  oancel  aoch  certifics,te,  and 
to  isaue  a  new  one  iu  the  eame  terms,  but  without 
Biioh  a  claose.  ExwiTfaSMABr,  6  8.C.B.  IN.S.W.) 
188-    (FnU  Court.) 

[VicTOBu,  Act  op  1866,  aa.  47, 49.]—"  Reser- 
vations and  Exceptions." — As  regards  the 
question  otpareelt,  the  certificate  ol  title  is  conclu- 
sive, and  ia  not  affected  by  the  "  raaervationa  and 
eiceptions"  to  the  paramount  title  of  a  registered 
proprietor  under  a.  4»  of  The  Tmnt/er  0/  Land 
SlatuU.  AijiaConbols  G.M.  Co.  u.  Alma  Ei- 
teiii.«dCo..4  A.J.B.  190.  [Full  Court).  Sed 
tii(i<SiiALi,v.GnEN,  6  V.L.R.  (L.)  154;  1  A.L.T. 

(2)  Ezeeptiom  to  the  general  rule. 

(a)  EqaiUet. 

[H.S.W.,  Act  op  1862,  a.  40.]— Equities— 

The  provisions  of  a.  40  of  The  Rtat  Pr^terty  Act 

giving  an  indeleMible  title  are  not  to  be  coEUtraed 


as  it  meaning  that  by  regiatralion  alone  under 
the  Act  a  duly  registered  proprietor  ia  enabled  to 
get  rid  of  equities  residing  in  himself  in  rela- 
tion to  auch  property.  SufPiLii  v.  Jixna,  6 
a.C.R.  (N.S.W.)  (Eq.)  68. 

rN.S.W.,  Act  op  1863,  ss.  88,  40.]— Equities 
— Certificate  of  title  not  paramount  to  a  perional 
equily. — In  1870  E.H.  conditionally  purchased 
from  the  Crown  60  acres  of  land  in  Uie  name  ot 
hia  son,  P.H.  (the  plaintiff),  then  an  infant  six 
years  old.  In  1875  the  selection,  with  several 
others,  was  sold  to  the  defendant,  the  notification 
ot  transfer  being  signed  by  the  plaintiff,  then  II 
years  old.  Afterwards,  and  before  the  plaintiff 
came  ot  age,  the  defendant  obtained  the  Crown 
grant  and  a  certificate  of  title  under  The  Seal 
Prapfrty  Act.  The  plaintifif,  on  coining  ot  age, 
repudiated  the  transfer.  Htld,  that  the  plaintiff 
had  a  personal  equity  against  the  defendant,  and 
that  he  had  a  right  to  call  upon  him  tor  a  trans- 
fer, and  that  there  was  no  resulting  trust  to  the 
father.  Held,  alto,  that  the  tact  of  the  defen- 
dant having  obtain^  the  certificate  ot  title  was 
no  bar  to  the  plaintiff'a  right  to  establish  bis 
equity.  SEMpru.  v.  Jahtib,  6  B.C.R.  (N.B.W.) 
(Eq.)  68/o;i™efI.  Hau.  v.  Loder,  7  N.S.W. 
L.B.  (Eq.)  44. 

[N.Z.,  Act  or  1870.]— Equities.— A  certifi- 
cate o£  title  undertheAct  does  not,  aa  between  the 
iromediate  partias  to  a  contract,  aiter  the  rights 
against  and  liabilities  to  each  other.  There  is 
nothing  in  The  Land  Tramfer  AH  which,  aa  be- 
tween the  trustee  and  ccitui  que  trmt,  puts  an  end 
to  the  trust;  and  the  ceit-ui  que  trutt  ma;  always 
enforce  hia  righta  against  the  trustee,  though  the 
trustee  may  lutve  acquired  a  certificate  of  title. 

PlOBO  TOROTOBO  T.  SUTTON.  1  N.Z.J.R.   N. 8.8.0. 
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(b.)  h'ra«d.  (See  aUo  Fbabd). 
[aA.,AoTOPl861."l— Fraud  in  bringing  land 
under  Act  — CanceKution- Partien.- M.,  the 
eldest  son  ot  a  deceased  owner,  fraudulently 
applied  in  the  name  of  his  lather  to  have  certain 
lande  brought  under  The  Real  Property  Act, 
stating  in  his  declaration  in  support,  amongst 
other  things,  that  he  was  not  aware  ot  au;  mort- 
gage other  than  set  tortli,  and  stated  as  follows : 
That  K.  lent  to  me  the  sum  of  £260  on  the 
jcurity  ot  the  said  piece  ol  land  and  that  I  have 
agreed  to  execute  and  register  a  mortgage  for  the 
said  aum  to  the  said  K.,  or  to  whom  he  may 
desire."  A  certificate  of  title  was  accordingly 
issued  in  the  name  ol  the  deceased  owner, 
and  on  the  date  when  the  aame  was  Issued, 
M.  executed  a  memorandnm  of  mortgage 
to  Der  Deutsche  Club  to  secore  the  sum  of 
£260  and  interest,  presumably  die  same 
sum  expressed  in  the  application  to  have  been 
advanced  by  K.  On  hill  filed  to  set  aside  the 
certificate  of  title  and  mortgage :  Hild,  Uiat  the 
Lande  Titlea  Commissioners  had  no  power  under 
the  circumstances  to  issue  the  certificate  ot  title 
in  the  name  of  a  dead  man;  that  snch  certifi. 
cate  ot  title  was  therefore  a  nullity,  and  the 
mortgage  being  based  on  the  certificate  of  title 
fell  with  it;  that  neither  the  heir-at-law  ot  the 
testator,  the  executors  ot  his  will,  the  Regiatrar- 
Qenaral,  nor  the  oommisaioners  were  necessary 
parties  lothe  suit;  and  that  the  oonrtot  equity  has 
concurrent  11  not  sole  jurisdiction  in  cases  ot 
fraud  arising  under  The  Real  Property  Act. 
Bbauy  v.  Bbadt,  8  &.A.L.R.  219. 
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[VicTOBiA,  Act  of  1866,  m.  49,  BO.]— Fraud 
acquiring    certificate  —  A  dvertt    poutuion  ■ 

Tenant— ItortgagOT  and  mortgagtt—CottitructiBe 
notice,— The  word  "Iraud"  in  bs.  49  and  50  of 
The  TraiuftT  of  Land  Statute,  does  not  inolade 
fraud  of  the  couve;ing  part;  in  acquiring  title. 
[Choulet  d.  Firebrace,  5  V.L.K,  (Eq.)  67,  dia- 
tlngaiehed.]  SemUe,  the  protection  afforded  b; 
a.  49  of  The  Tramfer  of  Land  Statute  to  a 
tenant,  does  not  extend  to  protect  lbs  title  ot  the 
landlord.  A.,  a  registered  proprietor  of  land  under 
The  Trantfer  o/  Land  Statute,  borrowed  money 
from  B. .  and  was  induced  by  him  to  aign  a  docu- 
ment which  he  auppoaed  to  be  a  security,  but 
which  was  a  transfer  by  him  to  E  of  the  land, 
B,  had  himeell  registered  as  proprietor,  and  mort 
gaged  the  premisoa  to  C.  The  premises  wert 
throughout  in  the  occupation  of  a  weekly  tenant 
o(  A.,  who  paid  rent  to  him.  Upon  Uie  diacovery 
of  B.'b  fraud,  A.  filed  his  bill  against  B.  and  C. 
for  redemption.  Held,  that  but  lor  The  Tratufer 
of  Land  Statute,  a.  50,  C.  would,  by  the  tenancy, 
have  been  affected  with  constructive  notice  of  A. 's 
rights,  but  that  that  section  protooted  him,  and 
that  the  mortgage  to  C.  was  good  as  against  A, ; 
and  decree  for  redemption  made  upon  payment 
.  by  A.  or  B.,  and  if  by  A.,  then  B.  ordered  to  repay 
him.  COLLEN  V.  Thompbon,  5  V.L.B.  rEq.l  147. 
(FoU  Court.) 

(VicroBu,  Act  or  1866,  as.  49,  50.]— Fraud— 
27  ElU.  c.  4— CertijicDtrf  oftitU  held  by  folunUer 

— Siibiequent  purchaeeT^SpeciJic  performance. 

W.  was  the  owner  of  land  and  brought  it  under 
the  Act,  the  eertifieate  of  title  being  issaod  in  the 
name  of  his  son.  Some  months  afterwards  he 
made  an  agreement  to  sell  the  land  to  plaintifT. 
Plaintiff  thereunon  brought  a  suit  for  specific 
performance  and  to  have  the  certificate  of  title 
declared  void  as  against  plaintiff  Held,  thkt 
plaintitT  was  entitled  to  aucoeed,  the  son's  title 
not  being  paramount,  the  protection  afforded  by 
BB.  49  and  60  ot  the  Act  being  intended  for  reaJ 
purchasers  and  persona  dealing  with  them,  and 
not  to  sons  taking  presents  from  their  fathers. 
ConcHW  V.  Wadb,  3  V.L.B.  (Eq.)  266. 

[ViCTORU,  Act  or  1866.]— Fraud  — Porffed 
tramfer— RighU  of  purchaifTt  and  morlgageet.— 
The  Tramfer  of  Land  Statute  protects  those 
who  derive  a  registered  title  tond  Jide  and 
for  value  from  a  registered  proprietor.  Accord- 
ingly they  need  not  investigate  the  title  of 
such  owner,  tor  they  are  not  affected  by  its 
infirmities.  But  the;  must  ascertain  at  their  own 
peril  his  existence  and  identity,  the  authority  of 
any  agent  to  act  for  him,  and  the  validity  of  the 
deed  under  which  thej  claim,  A  registered  owner's 
name  was  removed  from  the  register  in  lavour  of 
a  fictitious  and  non^eiisting  transferee  by  means 
of  a  forged  transfer,  and  a  mortgage  purporting 
to  have  been  eieouted  by  the  fictitioue  transferee 
was  Buljaequently  registered  by  bonS  Mt  mort- 
gagees. Held,  that  the  mortgage  was  invalid,  and 
did  not  operate  as  an  incumbrance  on  the  title  of 
the  true  owner  in  favour  of  Uie  mortgagees,  and 
that  the  true  owner  was  entitled  to  be  restored  to 
to  the  register.  Qibbb  v.  Mzsseb,  1391  A.C.  248. 
fej  IlUgalily. 

[ViCTORU.  Act  of  1866,  ss,  16,  47]— Mining 
Lease  from  Crown— Cerdfieaie  of  title  for— 
Leaie  voidabU.-V/hBie  a  Crown  lease  is 
voidable  by  declaration  of  the  Govemor-in-Oono- 
oil,  it  cannot  be  held  after  such  daclantion  by 


reason  of  the  leasee  being  registered  as  pro- 
prietor of  the  lease.  Uitt  v.  Pkrl,  3  T.R 
(M.)a7;  2A.J.R.  138. 

(d)  Rightt  of  holder  of  prior  grant  or 
eertifieate  of  tUle. 
[Tab.,  Act  of  1862,  a.  186.]—  Prior  grant 
— Errori  in— CertyScaW  void  pro  tanto—Tilli 
from  Crovm  Grant — Condition  unperfamed.^ 
After  the  sale  of  land  by  S.  to  H.  it  was  dis- 
covered t^at  part  ot  the  property  sought  to  be 
conveyed  by  S.  (although  included  in  his  gnuil 
under  The  Real  Property  Act)  was  oomprised  is 
a  sabaequent  Certificate  of  title  to  D.  Held,  thai 
s.  135  applied,  and  rendered  D,'a  certificate  void 
against  S.  as  regards  the  overlapping  piece,  and 
S,  had  a  marketable  title  thereto.  By  the  condi- 
tions of  sale  S.  was  to  deliver  the  abstract, 
deducing  his  title  from  the  Crown  grant  Inas- 
much as  here  his  title  would  depend  not  only  ou 
his  grant  but  on  evidence  that  he  had  been  in 
prior  possession  when  D.  got  his  certificate; 
Held,  that  H.  was  not  bound  to  ac£«pt,  as  the 
condition  had  not  been  complied  with.  Sqarfe 
V.  HiDLET.  6th  December,  1B8S.  Tas.  Dig,  col. 
107, 

[V:oTonu,  Act  or  1666,  as.  47,  49]~Priof 
certificate. — Where  the  certificate  of  title  issued 
to  the  plaintiff  comprised  the  land  in  dispal*. 
and  the  certificate  of  title  issued  to  the  defendant 
also  comprised  the  land  in  dispute,  the  certificate 
which  was  issued  prior  in  point  of  date  will  be 
conclusive  evidence  as  to  the  ownership  of  the 
land'  in  dispute,  Lloto  v.  Matfield,  7  A,L,T, 
48.     (Full  Court.) 

[VicToBiA.  Act  or  1866,  sB.  47,  49,  106.]- 
Sheriff's  aale  —Wrong  land. — As  to  effect  ot 
aheriS's  sale,  by  mistake,  of  land  not  beiouginK 
to  the  defendant :  5»  Sales  BTSHEBrFf.  Hassett 
V  CoLONUL  Bank,  7  V.L.R,  (L.)  880. 
(e)  RighU  of  occupier. 
[TiCToau,  Act  or  1866,  bs.  47,  49.]— Mining 
lase^"  Right  or  interett  of  anu  tenant." — An 
occupation  license  of  certain  lands  was  granted 
under  s.  42  of  The  Land*  Act  to  D.,  and  subse- 
quently a  mining  lease  of  the  same  lands  wai 
granted  to  plaiuliffs,  subject  to  the  occupation 
license,  which  lease  was  registered  under  Thi 
Tramfer  of  Land  Statute.  D.  afterwards  oli- 
tained  a  grant  of  the  fee-simple  of  the  land,  and 
leased  the  same  to  the  defendants.  Held,  thst 
the  plaintiffs  did  not  interfere  with  any  "riKht 
or  interest"  of  D,  or  defendants,  and  an  injnnction 
was  granted  to  restrain  the  defendants  from 
mining  ou  the  lands  claimed  by  the  plaintiff^- 
The  object  of  the  proviso  in  s.  49  is  to  prevent 
the  severance  of  the  relation  ot  landlord  and 
tenant.  If  a  tenant  brings  his  leasehold  under 
the  Act,  he  is  not  to  get  rid  of  the  reservations 
(of  rent),  the  exceptions  (of  timber,  &a.),  Hi^ 
condition  (of  re-entry),  or  the  power  (to  enter  aoil 
view,  &a.) ;  but  ae  regards  the  parcels  of  a  lease 
a  certificate  is  incontrovertible.  Auu  Conbou 
GoLi>-liliHrNo  Co.  v.  Auia  Eitended  Co.,  i 
A.J,R.,  190.  {Fall  Court). 
[ViCTWHii.] — Mining  lease- rrapax — Jfisr 
ilmer'a  riijht.—The  plaintiff,  tho  holder  of  a 
ining  lease,  obtained  a  certificate  ot  title  under 
jlie  7'ramfer  of  Land  Statu  f«,  and,  having  suc- 
ceeded in  an  action  for  ejectment  against  the  de- 
fendant, he  brought  an  action  to  recover  as  meeDB 
profits  gold  ohiai^g^^Jta  ejectment,  and  po- 
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dnoed  the  miniDg  lease  to  allow  what  the  certi- 
ficate of  Utle  referred  to.  Hild,  thai  the  pkiD- 
tiS's  titla  under  such  lease  might  be  impeached ; 
that  the  leaM  did  not  pasa  the  tDine ;  iuid  that  a 
holder  of  a  miner'B  right  isnota"tenaDt"iTithin 
the  meaning  of  a.  49.  Mdhbo  v.  Svtbbrlamc,  6 
A.J.R.  139.     (FullOoart.) 

[TicTOBU,  Aot  or  1866,  b.  49.}— Reaenrations 
— Ejectment  —  Splitting  caie  —  Mining  Statute. 
1865,  No.  291,  I.  24.— J.E.  had  tMned  to  him  bj 
mistake  a  mining  lease  which  hod  been  applied 
for  by  another  person  of  the  sama  name.  When  the 
mistake  had  been  diBCOvered  by  the  department 
the  lease  was  cancelled  and  another  issued  to  the 
right  person  while  the  defendant  vas  still  in  oc- 
cupation, and  he  transferred  to  the  plaintiff,  who 
registered  under  7^  T^anifer  of  Land  Statute 
and  obtained  a  certificate  of  title.  The  plaintiff  put 
in  the  certificate  of  title  and  rested  his  case  upon  it, 
and  gave  evidence  in  rebuttal  of  defendant's  oaae. 
Held,  that  the  plaintiff's  case  was  not  subject  to 
the  defendant's  occupation  within  tha  reservation 
o(  s.  24  of  No.  291 ;  that  such  posseBBiou  was  not 
a  reHervation  within  the  proviso  of  s.  49 ;  that  the 
plaintiff  had  not  spht  his  case  by  relying  on  hie 
certificate  o!  title,  and  afterwards  bringing  evi- 
dence to  rebut  the  defendant's  case.  Monro  v. 
SuTHaanuiD,  4  A.J.R.  167.     (Full  Court.) 

[3.A.,  AoTo»  1881.]— Unregistered  lease.— 
A  holder  of  a  certificate  of  tilts  holds  it  abso- 
lotely  free  from  all  encumbrances  not  notified 
thereon,  and  is  therefore  not  bomid  by  any  de- 
mise not  so  notified.  Minnimq  v.  Cbosbmah.  S 
3.A.L.B.  130.     (Full  Court.) 

[S.A.,AcT  or  18C1.]— Unregistered  lease— 
Leaie  for  U»t  than  three  yean.  —In  an  action  of 
ejectment  by  a  registered  proprietor  ol  land  under 
The  Real  i'roy(7-ljiifI,thedefendantreiied  on  an 
outstanding  lease  tor  two  years  granted  by  the 
plaintiff  ;  bnt  any  lease  for  three  years  being  in- 
capable ol  registration  under  the  Act,  the  lease 
was  not  notified  on  the  register.  Held  [following 
Manhiho  d.  Cbossuan,  E  S.A.L.B..  130  anU), 
that  the  plaintifT  held  the  land  free  from  all 
encumbrances  not  notified  on  the  register,  and 
conld  maintun  ejectment.  BncKETT  v.  Knobbe, 
7  S.A.L.B.  147. 

[S.A.,  Act  of  1861.]- -Unregistered  lease 
—  Ejectment  —  Tenancy  from  year  to  year. 
— In  ejectment  by  the  registered  proprietor  of 
land  under  The  Real  Property  del,  the  defendant 
sat  up  that  he  bod  entered  into  possession  by 
virtue  of  a  verbal  agreement  for  a  lease  for  ten 
years  from  the  former  registered  proprietor  and 
that  by  virtue  of  such  agreement  he  became 
tenant  from  year  to  year,  and  was  entitled  to  six 
months'  notice,  expiring  at  the  time  of  year  when 
his  tenancy  began.  Held  (following  Mannino  v. 
Cnosstuti,  5  SA.L.B.,  180),  that  the  defendant 
showed  no  estate  or  interest  in  the  land  vaUd 
against  the  unencumbered  certificate  of  title  of 
the  registered  proprietor.  Trantbr  v.  Lord,  6 
B.A.L.R.  81.     (FuU  Court.) 

[9,A.,Act0P  188L]— Unregistered  lease- 
Tenant  in  ponatioTi^Landliird  obtaining  clean 
certificait  of  title — New  tenancy  neceuary. — A 
tenant  In  poasession  under  an  agreement  with  a 
person  who  subsequsntly  obtains  a  clean  certifi- 
cate of  title  ot  the  land  in  respect  of  which  such 
agreement  Is  made,  becomes  a  trespasser  as 
against    such   person    until  K  fresh  tenancy  is 


created  by  possession  and  payment  of  rent. 
Hdntsb  v.  Plavbk,  9  a.A.UH.  100.  (Full 
Court.) 

[8.A.,  Act  op  1661.)— Unregistered  leaae— 
Ejectment —  Tenaneyfrom  year  to  year — Entry  and 
payment  of  rent. — The  plaintiS  held  a  certificate 
of  titleot  a  Bectiou  of  luid.  The  defendant  took 
poBBession  of  a  portion  ol  the  section  and  held  it 
forahont  two  years  and  a  half,  when  the  plaintiff 
brought  an  action  of  ejectment  against  him.  The 
defendant  set  up  aj'iu  ttrlii,  alleging  that  one  H. 
was  entitled  to  possession  as  tenant  to  the 
plaintiff.  It  appeared  that  H.,  under  an 
unregistered  lease  from  the  plaintiff,  which  was 
cancelled  by  agreement  between  the  piartiea  before 
action  brought,  had  entered  into  possession  of  the 
section,  but  not  of  the  portion  occupied  by  the 
defendant,  and  hod  paid  rent  to  the  plaintiff. 
Held,  that  as  H.  had  never  entered  upon  the 
land  occupied  by  the  defendant,  the  entry  upon 
the  rest  of  the  land  and  the  payment  of  rent 
did  not  make  him  tenant  from  year  to  year  of  the 
land  in  the  defendant's  poasesaion,  and  hence 
thejut  t«rfij  wasnotestablishad,  Joi  d.  Doitlof, 
16  a.AL.B.  131.     (FuU  Ooort.) 

[N.Z.,  Act  or  1886.]— Unregi  ale  red  lease- 
Term  not  ezeeeding  three  yean. — Semble,  that 
legal  tenacies  for  terms  not  exceeding  three  years 
not  being  registerable  con  be  created  without 
registration  under  the  Land  Transfer  system. 
FLsNoBjiB  r.  Wkib,  N.Z.L.R.  5  B.C.  280. 

[VicTOMA,  Act  07  1S66,  s.  49.]— Unreg- 
istered lease- T'manf  at  vtill  —  Ejectment — 
When  B.  hod  entered  into  poseesgion  of  land, 
under  a  contract  made  with  a  person  from  whom 
those  seeking  to  eject  him  themselves  derived 
title :  Held,  that  before  they  could  maintain 
ejectmeut  B.  was  entitled  to  a  demand  ot 
possession.  A  tenancy  at  will  is  "  an  interest" 
■within  s.  49  of  The  Transfer  of  J^nd  StatuU." 
Colonial  Bank  v.  Boachb,  1  V.R.  (L.)  165. 

[Victoria,  Act  of  1866,  a.  49.]— Unregistered 
lease — Action  of  ejeclment—Efett  of  certificate 
of  title  on  rightt  of  exitting  tenanii, — 8,  bronght 
an  action  of  ejectment  against  D.,  relying  upon  a 
certificate  ot  title  issued  to  him  in  pursuance  of 
decree  in  an  action  brought  by  S.  against  A.  A., 
while  in  occupation  after  the  decree,  but  before 
issue  of  certificate  of  title  to  A.,  granted  a  lease 
which  defendant  held.  Held,  under  s.  49  of  The 
Taanifer  of  Land  .'iiatute.  S.'s  title  was  subject 
to  the  lease  to  D,  Slackp.  Downtob.I  A.L.T.2. 
(Fall  Court.) 

[Victoria,  Act  of  186S,  a.  49]— Unregistered 
leaae—Adverie  potieiiion  —  Subiequent  regit- 
tered  mortgage. — A  registered  proprietor  made  a 
lease  to  Uie  defendant  which  was  never  regis- 
tered ;  ahortly  afterwards  he  executed  a  mortgage 
in  favour  of  plaintiff,  which  was  duly  registered. 
Possession  was  not  demanded  from  the  defen- 
dant, but  he  was  asked  to  attorn  tenant  to  plain- 
tiff, which  he  refused  to  do.  In  an  action  of 
ejectment,  Held,  that  defendant's  possession  as 
tenant  of  the  mortgagorwas  not  adverse  to  plain- 
tiff's title,  and  his  right  to  possession  was  pre- 
served as  being  that  of  a  tenant  under  s.  49. 
Colonial  Bank  v.  Basbaoi,  S  Y.L.B.  (L.)  462. 
(FuU  Court.) 

[VicioHU,  AoT  OP  1866]  —  Unregistered 
tease — Tenancy  at  vrill — How  tel  up  oi  defence. 
—~U,  in  an  action  of  ejectment,  the  plaintiff  leUes 
on  certifioittes  of  title,  which  he  produces,  and 
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the  defendant  bMb  op  as  a  delenca  a  tenanc?  at 
vill  and  abeenca  of  anj  demand  ol  poMeation.  be 

most  show  diatinctlj  that  such  tenancj  at  wiU 
has  been  cieated,  Stiw^bt  b.  Bolton,  B  V.L.B. 
805,  4  A,L.T.  79.     (Full  Court.) 

[ViCToMA,  Act  of  1866.  s.  49]— Unregimered 
leaae— Jlf«aninj7  of  the  wardi  "trtnait,"  "inlt- 
rwt  of  any  tfnoiK."— The  word  '■  tenant "  in  The 
Trantfer  of  Land  Statute,  a.  19,  mast  be 
deemed  to  include  ever?  tenant  who  is  in  actual 
occopation  and  holds  nndef  aome  landlord.  The 
words  "interest  of  00;  tenant"  in  the  same 
section  imply  that  every  interest  in  the  land  of 
such  a  teniint  which  grows  oat  of  and  is  not  dis- 
aeverablo  from  his  ri^t  to  continue  in  occupation 
as  a  tenant,  is  protected  bj  the  terms  of  thie 
section  against  the  claim  of  a  proprietor  under  a 
certificate  of  title.  The  defendant  was  let  intoor 
ftUoved  to  remain  in  posHession  of  land  under  a 
contract  for  the  sale  of  the  land  to  him  by  the 
vendor.  The  vendor  at  the  same  time  transferred 
the  land  to  the  plaintiff  society.  Htld,  in  an 
action  of  ejectment,  the  defendant  being  in  pos- 
session of  the  land  as  tenant,  that  this,  together 
with  the  contract  of  sale,  constituted  an  interest 
to  which  the  land  was  subject  under  s,  49 
of  The  Trantfer  of  Land  Statute,  and  that  this 
claim  must  prev^  against  the  claim  of  a  pro- 
prietor transferee  of  the  certilicate  of  title  of  the 
land,  and  that  such  transferee  could  not  succeed 
in  an  action  ot  ejectment.  It  is  not  to  be  recog- 
nised as  a  principle  of  law  that  mere  negligence 
can  deprive  a  tenant  ot  his  statatcrj  rights 
nnder  s.  49  of  The  Tramfer  of  Land  Statute. 
Savcbubbt  MctciL  Pebhasent  Inve.stuext 
Bdildiso  Socieit  o,  Oibsino,  16  V.L.B.  329. 
(Fttll  Court.) 

[ViotoBii,  Actof1890,  b.  74.}— Unregistered 
lease— iSIaE>U«  of  Fraud*,  «.  i— Action  for  re- 
covery of  land — FaTol  agreenimt — Part  perform- 
anct — Adverae  poataston — '■  Tenant  of  land  " — 
TeTtancjt  for  iije  ^  Regiiterrd  proprietor. — The 
word  "tenant"  in  the  Act  of  1890,  s.  74, includes 
a  tenant  for  life.  A.  was  the  registered  pro- 
prietor ot  an  allotment  ot  land  under  the  opera- 
tion ot  Tkf  Trarufer  of  Land  Statute.  In  April. 
1879,  it  was  agreed  between  A.  and  the  defendant 
(his  wife)  that  in  considaration  ot  her  withdraw- 
ing certain  iegal  proceedings  which  she  had  taken 
against  him  by  reason  of  his  desertion  he  would 
e£Bign  the  allotment  to  her  tor  lite.  She  withdrew 
the  proceedings,  and  he  gave  up  possession  to  hec, 
and  she  continued  in  exclusive  possession  there- 
after. No  agreement  signed  by  A.  was  in  evidence, 
but  a  document  was  produced  sent  by  him  tor  his 
wife's  signature,  and  apparently  a  counterpart 
ot  one  which  he  had  signed  or  intended  to  sign 
himself  assigning  the  allotment  to  her  lor  life. 
In  July,  1894,  the  plaioliffs.  who  were  now  the 
registered  proprietors,  and  claimed  under  a  mort- 
gage from  A.,  brought  an  action  to  recover  the 
land  from  the  defendant.  Held  (I)  That  the  de- 
fendant's poBsession  must  be  considered  to  be 
under  the  agreement ;  that  she  was  tenan 
life  ot  the  land,  and  that  there  had  been  . 
cient  part  performance  to  take  the  case  out  of  the 
Statute  ot  Frauds ;  (2)  That  the  title  of  the  plain- 
tifla  as  registered  owners  was  subject  to  that  of 
the  defendant,  she  being  a  "  tenant "  ot  the  land 
within  the  meaning  ot  Tbt  TraniferoJ  Land  Act 
1890,  B.  74.  BoBiBTBOv  V.  Kefth,  1  V.R.  (Eq.) 
11    {poit),   and    Sanphubbt    MciOiL    Builmi 


jTicTOBU,  AOT  01  1866,  B.  49.}— Unregis- 
tered purchaser  in  posBcasion — Sheriff't  ut; 
— Adverte  pouettion. — The  defendant  bought 
at  a  aherift's  sale  the  estate  and  interest  of  W.. 
registered  proprietor  ot  land  under  The  Traiu/rr 
of  Land  Statutf.  Fart  of  this  land  had  been  pre- 
viously sold  by  W.  to  the  plaintiff,  who  was  in 
Sasseseion,  and  before  and  at  the  sale  gave  the 
etendant  eipceas  notice  of  his  interest.  The 
defendant  became  regiatered  proprietor  of  the 
allotment  under  a  transfer  by  the  sheriff,  and 
bronght  an  action  ot  ejectment  againat  the  plain- 
tiff. On  bill  to  restrain  proceedings  in  ejectment, 
and  to  constitute  the  plaintiff  registered  pro- 
prietor  of  the  land  in  his  possesaion:  Held,  thit 
his  interest  was  that  of  a  tenant  within  the  mean- 
ing ot  s.  49  of  the  statute,  and  decree  made  as 
prayed.  ObKervations  made  upon  the  terms 
"adverse  pos.'iession "  and  "fraud"  in  that  sec- 
tion.    HOBEBTBOM  V.  Eeitb,  1  V.R.  (Eq.)  11. 

[7icK)BU,  Act  OP  1890,  a.  74.}— Vendor  is 
poBBesaion — Mortgage  hy  pttTchttttr—i tndor  ia 
poiteaion  until  payment  of  pmehate-money— 
Tenancy. — The  purchaser  ot  land  obtained  a  cer- 
tificate  of  title  thereto,  and  agreed  with  the 
vendor  that  the  balance  ot  the  purchase- money 
should  be  paid  at  the  end  of  a  year,  and  that  the 
vendor  should  remain  in  posseasion  of  the  land 
antil  such  balance  was  paid,  the  vendor  paying 
rent,  which  was  to  be  deducted  from  the  balance 
ot  the  purchase-money  when  paid.  The  poi- 
chttscr  atterwardtt  mortgaged  the  land  by  depoHi 
ot  the  certificate  of  title.  In  an  action  by  the 
mortgagees  against  the  vendor  to  recover  posses- 
sion of  the  land,  Held,  that  until  payment  ot  the 
balance  ot  the  purcha.te-mooey  the  vendor  was  ■ 
tenant  ot  the  land  within  the  meaning  of  s.  78  ol 
The  Tramler  of  Land  Act,  1890,  and  that  to 
his  interest  that  ot  the  mortgagee  was  subject. 
CoKHEHciiL  Bank  or  Acbtiulu.,  Lihitbii,  r. 
McGisKiLL,  18  A.L.T.  17S. 

(3.)  Eindence  and  Pleading. 

[ViCTORU.  Act  or  1866,  a.  47.]— Evidence  of 
title- I>utifka(«  certificatt  of  (iti#.— The  certifi- 
cate ot  tiUe  which  is  to  be  conclusive  evidence  cI 
title  under  a.  47  is  the  certificate  ot  title  retained 
by  the  Begistrar  and  bound  up  in  the  register 
book ;  the  duplicate  certificate  ot  title  held  by  the 
proprietor  is  only  jirim&  facie  evidence.  Wnjair- 
soN  V.  Brown.  1  V.R.  (L.)  86;  1  A.J.B.  68. 

[TiCToniA,  Act  op  1866,  ss.  47,  et  »«9.]— Evi- 
dence of  litle — Action  for  ejtetmetU — Although 
the  certificate  ot  title  is  conclusive  evidence  ol 
title,  it  the  registered  proprietor  nevertheless 
chooses  to  go  behind  it  and  produce  evidence 
ehowing  that  he  was  not  entitled  to  be  r^slered, 
he  will  lie  non-suited  in  an  action  for  ejectment, 
Mn.LEH  V.  MoRESEY.  2  V.R.  (L.)  39.  But  in  & 
subsequent  trial,  where  plaintiff  relied  on  certifi- 
cate ot  title  alone.  Held,  that  he  could  not  he 
non-Builed.  Md^leb  v.  Mobesbi, *2  V.B.  (L]193, 
2  A.J.R.  115, 

[Victor",  Act  or  1866.]— Evidence— Concla- 
eivenei)  of  certificate  of  title  not  produced— Mining 
Sbitu(«,186SfiVo.  291  j  (1.13,24— Where  amining 
lessee  has  obtained  a  certificate  ot  title  under  7^ 
Tranifer  of  Land  Stattite.he  must  produce  it  in  a 
suit  in  which  he  would  rely  upon  it  as  concluaive. 
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FuamwoKTB,  2  T.L.R. 

[YicroRii,  Act  of  1866,  ss.  47  (t  »«i.]— Evi- 
dence— Action  Jot  tjtetmait— Proof  oj  defmd- 
ant'i  poueatUm, — In  aa  action  for  ejeotment  in 
which  ths  deleniiUuit  nppeareil  and  the  plaintiff 
prodnoed  a  certiEoate  of  title  aa  evideiiM  ot  hia 
title ;  Htid,  that  he  need  not  prove  poseeBaion 
by  dafendant  YiLniici  d.  Condon,  3  V.L.B. 
(t.)  83.   (FoU  Coort.) 

[Vi<m)Rii,  Act  or  1866.] —Plea— Fsuior  and 
purchaieT— Contract  to  give  poaieition^Breaeh 
of  eonlract—Plta  that  plaintiff  regiftered  pro- 
prietor.—DeleaAant  Bold  Und  to  plaintiff,  and 
anceed  to  give  him  poaseseion  on  a  daj  named. 
The  land  was  tiaoBteired,  and  plaintiff  obtained 
a  certificate  ol  title  in  Mi  own  name.  On  an 
action  lor  breach  of  cODtreot,  delandant  pleaded 
that  before  breach  plaintiff  obtuned  a  oertificate 
of  title.    Htld,  on  demurrer,  that  the  plea  was 

bad.      pEfMNTX     FODNDRI    Oo,,  IiTD.   t>.   HUHT,   6 

AJJt.T0,144.    (FiiUConiL) 
CESTUI  QUE  TBUST. 

Set  Trusts  and  Equitiz8. 
Caveat  by 

See  Gjlvejlt  ~ 


CHARGE. 

Land*  subject  to 

See  BBiHanra  Land  tmcER  Act. 
Ahmmhkad  V,  Bicokdeb  of  Tnus. 
30th  April,  1690,  Tas.  Dig.  col.  106. 

CHARGING  ORDER. . 

[N,Z.,AcT  OF  1885.]- Priority— (;nresi»(CT-«d 
trant/er-^Equitiii. — A  charging  order  onlj  binda 
lands  Bubjeot  to  equities  Bubsiatine  at  the  date  of 
its  making,  and  will  therefore  be  removed  to 
enable  the  registration  of  a  transfer  which  waa 
executed  prior  to  the  making  ot  the  charging 
order,  in  re  Hdtou.  Bbnkpit  BoiuiiMa  uio 
iHVBstuBin  SociKTT,  Ex  parte  Bimcs,  N.Z.L.B. 
S  S.C.29S. 

[N.Z.,  AcTT  OF  1 886 .]-^ Priori ty—t/nrejw(«'«J 
traatfer. — The  registratLon  of  a  charging  order 
gives  no  priortt?  over  an  unregistered  transfecee 
in  good  faith  wnose  transler  was  made  before  the 
issue  ot  the  charging  order.  In  re  Bbittie,  K.Z. 
I..B,  6  B.C.  342. 

COMMI8SI0NEE  FOR  STAMPS. 
Caveat  by 
See  Caveat  aoainst  Deaunos. 
COMMISSIONER  OF  TITLES. 

Dutiet  of,  ai  to  making  order  for  fore- 
cUmtre 

See  iionTaJta^—Forecloture. 
Juritdiction  of,  to  make  vetting  order 
See  Practice. 

COMPANY. 

Mortgage  by,  alietker  ultra  viret 
See  BEOieTBAE,  Dutibb  of. 

Be  KuMO  Valui  Biilwat  Oo.  ihd 
OwEH,  e  N.Z.L.B.  522. 


COMPANY. 

Trantfer  to  foreign  company 
Set  Reqistbab,  Doties  of 
[N.8.W.]  —Bringing    land    under    Act. — 

A  oompan;  applying  to  bring  land  under  the 
Act  is  not  a  "plaintiff  "  within  the  meanlngof  a. 
99  ol  the  (N.S.W.)  Companies  Act, and  therefore 
cannot  be  made  to  giva  security  for  ooats 
although  in  liquidation.  Jte  AiiaLo-AuBTaAuiH 
L  F.  AKi>  Li.  Co.  Ltd.,  9  W.N.  (N.B.W.)  128. 
(Fall  Coon.) 

CONDITION. 

Againtt  alienation 
See  Oeowm  Gbant, 
See  Lease. 

CONDITIONAL  PURCHASE. 
Under  Crown  Land*  Actt 

See  Crown  Grant. 
Trantfer  of,  by  infant 
See  Trusts  and  EqumES. 

mia,p.LoDEB.7N.8.W.L.a.{EQ.)M. 

CONSIDERATION. 
Ofnwrtgage 

See  Evidence. 
True  contideration  of  trantfer 

See  Transfer. 

CONSOLIDATION. 

Of  mortgagee 

See  MoBTaAas  — Power  of  mortgagee. 

CONTEMPT  OF  COURT. 

(Titrroau,  Act  of  ISeC,  s.  127]- Transfer 
prepared  by  unauthorised  person— II 
Vic.,  No.  33,  1.  18. — Unauthorised  persons 
preparing  a  transfer  of  land  for  reward  are  guilty 
under  the  Act  11  Tic,  No.  33,  e.  18,  ol  a  con- 
tempt of  Court.  Re  Stboho,  ex  parte  CiHrasLL, 
t  A.J.B.  ISO.    (Full  Court.) 

CONTRIBUTORY  NEGLIGENCE. 
See  Remedies  fob  Deprivation. 
CORRECTION. 

Of  certificate  of  title 
See  Certificate  of  Trn.E — (A.) 
Cancellation. 

CORRECTNESS  OF  INSTRUMENT. 
For  purpotes  of  regittratiun —  ll'lto 
should  certify 

See  Ihstruiients  of  Title, 


A.  Costs  of  Acrtoss. 

B.  CoBTB  OF  AfFEAIiS  FBOH  RKOISTBia. 

C.  CoSTSOFPaOCBEDINaeOKClTBATSlOAlNSI 

Apflioatiohb. 

D.  CoaTBOFPBOCZEDIKOSOHCjlTBitiejtOilNST 


COSTS. 


A.  Costs  of  Actiohb. 


fQ..  Aor  OS  1861.  s.  127.1-Aetion  for  deoHv 

Act  0/  1861   mclndes  aU  eiponaes  of  litialtio, 

SnJi?.   "■*"",  ''°"    "•   A-"™!.  Fond 
Inoludmg  pnneipal  and  intareat  due  on  a  mort 

S.  of"tr°°.-  ''""'"'.  ""i  li»l  dafandanf, 

oOBls,  had  been  ordered  to  be  paid  as  a  condition 

"DWanres.eQ.UJM    ""■    "°"-  ="»•> 
tlm-l/i?.»,"   "?>HAetion  for  „don,p. 

SS«Si?  ■  diieharge  of  th,  n>oitg„, 

oieepl  with  a  reservation  of  a  covenant  in  the 
mortgage  by  which  the  mortgagor  was  oomnellJ 
toporehaje  liquor  from  hi.'X^Z.  S "if 
m  «l,on  bj  the  mortgage,  to  comPthe  eiSS-' 
"""J  "••  diseharge.  that  the  tStgagor  ™ 
•nWled  to  an  unqnaiill^  releaee.  andXt  ". 
mortgagee  most  bear  costs  of  the  ootion  STisrve 
-..  M^s.,.  11K,Z.L.E.  2,i«,  (OoortolSS 
I(J  .  Act  of  1861.K Vendor  and  purchaser 

—Sols  nib^„ently  asoidcd.  -  A  purohsser 
brfore  pn»enting  hi,  transfer,  tod,  "Jo  ,S 
to  investigate  the  vendor's  title,  MM  S 
Ih.  pareh.,^,,  though  solitlsd  to  oth.rdtmaS" 
was  not  sntitled  to  the  cost,  ol  th.  regittrSi 

g.ot.rrii.Tv^js.Sd-iii^rs"' 

a-ST^n.-'  '^""■'  "  f""'"  •™»™(.»o»- 

W4er/or  trnaimisnon  to  plainliff—Dtfmdant  te 
W».  «rmr ,,  Uj  »„„.•„_>,  ,„/,^,  , 
hH  wars  registMsd  propnetorsol  land  as  tmateea 
rae  land  ,,,  to  the  us,  of  pkintiil"dZ;Sr 
»J.  should  b,  d,«l  or  ,111  appoioi,  3'J 
default  of  appomtment  for  her  oto  right  hair^ 
She  died  in  July,  Igsi,  an  unmarriVd  iiTfli^f 
taring  neither  rtll  nor  deed     S"e"  l.th  ^  Sr! 

™S  i"'  "  ^'^1 '°  "''"•  »  "'"li  judg- 
ment was  given  lor  the  defendants  (the  present 

i=iu.dps.iro,rh."ift'iit- 

order  open  the  Eegistrar-Genersl  to  re.IsS 
plajnlij  ..  p„pri«or  of  the  tad  by  Irui.iJS 
■  ?  Si'  ""'"'»'  "■'  "•nsmiiion  stauid  & 
nsisjircd  to  plaintiH  as  neU.ofkln "l  hh 
daughter,  and  the  del.ndant,  obtahied  C,™ 
gsoe  eieeution  sgainst  him  and  to  lodge  acavoT 
Boom.  ,.  MciciPuixT  of  Cooitows,  I'(J  L  J.  M 

1.  Costs  of  Amum  fboh  BeoiIitiub. 
[ViOTiati,  Act  of  1885,  s.  72W Sucees.fnl 

ffie.^"d.-.1S»fUJ.»=S 


refusal  o(  th*  Registrar  toregigtorft  relewe,  cnti 

f"'  app«l  from  Registrar. -ar<,  p^(t 
^-d  /or  r,/u,ai  Where,  on  .l  «mimo^»  to  fc 
"egiEtrar  to  uphold  the  grounds  of  hia  relnal  w 
register  a  transfer,  the  Court  ig  of  opinion  thil 
mere  was  probable  ground  for  the  rafOBil,  tht 
apphMot  must,  under  s.  136  o(  the  Act  ol  18«. 

0,    CoSTSOFpaoCMDMOgOsCiTllMlOAEIgl 

■APMJCiMONa. 

rVicrom,  AcTOF  1866.  s.  IStJ-Rsfusri  of 
-ppUcahon  by  Reg.Btr«r-Suni«<m^  to  S«ji< 

aT~CotU  of  mmnwiu.— The  RagiBttar  refmei 
~  bnnR  certain  land  nndsr  the  Act,  beeann  lie 
adopted  the  construction  put  upon  a  devise  d 
Und  bj  the  K.S.W.  Court  as  opposed  to  adiBer- 
ent  oonstriiotion  put  upon  the  same  dBTiaehy  the 
Victorian  Court.  An  appeal  to  the  Privy  Coundi 
was  pending  against  the  deoision  of  the  N.B  W, 
Court.  Htld  thai  the  Registrar  was  not  jistifid 
in  hifl  refusal,  but  that  he  should  have  pfitponsd 
™!.!?^  ;  .^'  i""'«^'^.  te  R^strar  was  lie 
guardian  of  the  Assurance  Fund,  the  Court  de- 
clined to  certify  that  there  was  "no  probable 
ground  for  such  refusal "  on  the  quesUon  of  costs 
under  S13S.  F.t  parte  Bowitam,  7  V.L.R.  (L.} 
814;  aA.L.T.  25.     (FuUCourt.) 

[T*B.,  Act  or  1862,  a.  UO.]-Refua^  of  Re- 
corder  to  bnng  land  under  Act— ^pwa/- 
Co.e,--Bjs,  IlOof  r/«i(,„ijv^rty^cTupoD 
an  application  to  bring  land  under  the  Act,  the 
Recorderif  he  refuse,  aaj  be  requirod  to  stat* 
the  grounds  of  his  refusal  to  issue  a  certiEcaK 
^d  be  summoned  before  the  Supreme  Court. 
Where  it  was  objected  that  the  Kecordor  is  onlj 
ail  implement  in  the  hands  of  the  Land  Title 
Lommissionera.  and  that  the  Court  had  no  power 
to  review  then-  decision :  ffeW,  that  as  the  Art 
oonBtitutes  the  Recorder  its  eieoutive  officer,  and 
M  regards  the  public  it  is  the  Recorder -who  iUuet 
the  certificate  his  decision  is  reviewable  bj  the 
Coort  under  this  aeotion,  but  his  coats  ara  to  be 
allowed  him  unless  his  refusal  was  baaed   on  no 

C^  Dif^rfSa.  '"  "  ^''™''  '^'  ^-  !»'■ 

[VicTOBia,  An.  OF  1862,  s.  107.]-Ref«aal  of 

Registrar  lo  brine  l«nd  under  Act-S«mm<™ 

to  ,ub,tanhau  ground,  of  ufiual-Rtceipt  for 

Crcnon  ff™"t -The  Registrar  U  not   bouVto 

a  certificate  of  title  to  a  purchaser  from  a 

to^Th„*^^  "J"'^'  ""*  P"«*'"«  sip"  a  receipt 
for  the  duplicate  Crown  grant.  Summons  dis- 
missed  with  coats.  Scmbie  (per  Barry  J  1  it  is 
the  dntj  of  the  Supreme  Court,  -which  acts  as  the 
Exchequer  Court  of  England  does  in  matters  of 
revenue,  to  protect  the  revenues  of  the  Crown  in 

i^B.^&.  ^'^zr^j.)  *^"' '  ^-^  -" 

[N.B.W.,  Act  of  1862,  as.  21-28,  uid  a.  82  >- 
l^tl!^  k  °^  c«veat~Wo  ,t,p,  to  ™ri„,^ 
ttlb.  A  wnt  of  Bummons  was  issued  on  28& 
April,  and  was  renewed  from  time  to  time  but 
new  served.  Rule  niri  to  remove  caveat  under 
8.  82  made  absolute  with  costs.  Ex  parU 
PauHWOTOH,  Knoi  317.     (Full  Court.) 
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[N.8.W.]— Security  for  aoatB—Applieant  a 
emt^any  in  liquidate — Companiei  Act,  ».  99 — 
An  applioBnt  to  bring  land  under  The  Sial 
Froperty  Act  applied  for  an  order  directing  a 
caveator  to  file  his  dobo.  The  caveator  oousented. 
but  asked  for  aecurit;  as  to  coata,  as  the  applicant 
naa  a  oompacy  tu  uqaidation.  Htld.  that  the 
applicaat  was  not  a  plaintifl  within  the  meaning 
of  B.  99  of  The  Companiei  Act.     In  re  Anolo- 

AUSTBAUAH  IttVaSTHEM,  FlHlMCE  ilMD  LAKD  Co., 

Ltd.  iCuiFBBLL,CiTiATaH},9'W.N.(N.&.W.)128. 
(FuU  Court.) 

[VicTORU,  Act  or  1S66,  s.  25. ;|— Summons 
far  production  of  deeds — SoUctlor't  lien  for 
coafi.—Where  a  Bolicitor  retained  deeds,  claiming 
a  liwi  on  them  for  costs,  and  an  application  was 
made  to  compel  their  production  onder  s.  25, 
/fcU  (per  Stawell  O.J.I,  that  the  matter  could  not 
be  disposed  of  in  Chambers  under  that  section. 
JnntCuia,  SA.L.T.  64. 


o/« 


—The  n 


e  of  a 


was  sobstituted  in  an  issne  for  that  of  bis  truetee, 
upon  the  terme  that  the  new  caveator  ehonld  pay 
costs  of  the  motion  and  give  security  for  the  costs 
already  incurred.  In  r«  Bnonzus,  2  N.S.W.L.B. 
(L.)805.     (Full  Court.) 

[N.8.W..  AcTT  or  1862,  ss.  21-23:  AMBfiiirao 
Acrr,  1678,  %.  4.]— Trial  of  'mMcs—Cavtat— 
Negligtnet  of  attorney  in  not  filing  cnie — Caveat 
removtd — Lease  to  rejile^  eaveat. — The  Court 
ordered  the  caveator  to  take  the  caveat  off  the 
file,  on  the  ground  that  he  hod  not  filed  his  case 
within  the  time  specified  in  the  order  of  the  Court 
in  that  behalf,  but  on  it  subseqnently  appearing 
that  it  was  owing  to  the  negligence  of  the  attorney 
who  was  acting  lor  him  that  the  case  had  not 
been  filed,  the  Court  set  aside  the  order  and  gave 
the  caveator  ten  days  within  which  to  file  his 
case.  Coats  of  this  application  to  abide  the  result 
of  the  inquiry  into  the  title.  In  re  JoiiBS,  2 
W.N,  (N.S.W.)  74,  84.     (FuU  Court.) 

[N.8.W.,  Act  or  1862,  sa.  21.23;  Aheneiso 
Act,  1878,  b.  4.}— Trial  of  issues— Dit/aj.— On 
an  application  to  remove  a  caveat  it  appeared 
diat  the  issues  had  been  settled  and  the  caveator 
made  plaiutifF,  Tbe  plaintiff  delaying  the  trial, 
notice  to  proceed  was  given  under  TJie  Comnum 
Laa  Procedure  Act  of  1863,  s.  91,  and  the  cavea. 
tor  not  setting  the  case  down  judgment  was 
signed.  The  Court  allowed  the  caveator  to  retain 
his  caveat  on  condition  that  the  issues  were  set 
down  tor  trial  at  once,  and  ordered  the  cav<. ..  .  _ 
to  pay  the  costs  of  signing  judgment  and  of  the 
application.  Jn  re  Evlm,  2  W.N.  (N.S.W.j  110, 
(PnBCoort.) 

[AKBHDnia  Act,  1878,  s.  4]— Trial  of  issues 
— Juritdiction  of  Court, — On  an  application  by 
the  caveator,  who  had  filed  a  case  for  an  order 
directing  the  applicant  to  file  a  cose,  tiie  Court 
dismissed  the  application  with  costs,  holding  that 
It  had  no  power  to  make  the  order.  7r 
WttBoM,  8  W.N.  (N.S.W.)  64.     (Fall  Court ) 

[N.8.W.,  Ambhdimo  Act,  1878,  s.  4.]— Trial  of 
iuuea — Nea  trial-^Pmeer  of  amending  order — 
"Party  jmaOif  iucc<w/ui. "— At  the  first  trial  of 
isMes  ttie  jury  found  (or  defendant.  The  Court 
amended  tLe  isace  and  directed  a  new  trial,  but 
nSBrred  the  question  of  coats.    On  the  seoond 
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trial  the  jury  fonnd  for  plaintiff.  The  Court  dis- 
charged a  rule  niti  (or  a  new  trial,  giving  plun- 
"~  !oets  of  the  second  trial  and  of  the  aeoond 
trial  motion,  but  ordering  each  party  to  bear 
own  costs  of  the  Srat  trial  and  of  the  first 
trial  motion.  The  Court,  on  motion, 
amended  the  order  by  directing  that  the  defen- 
dant should  also  pay  the  coats  of  the  firat  trial 
and  of  the  first  new  trial  motion,  holding  that  it 
had  no  power,  looking  at  a.  4  dt  the  Amending 
Act,  to  deprive  the  plaintiff,  who  was  "  the  part; 
finally  successful,"  of  His  costs.  The  rule  of 
Qoeen's  Bench,  Hilary  Term,  3  Jao.  I.,  does  not 
atand  in  the  way  of  the  Court  so  amending  its 
order  and  giving  a  party  the  right  conferred  on 
him  by  statute.  Jonks  v.  Hiu^  7  N.S.W.L.B. 
(L.)  869.     [Full  Court.) 

[N,S.W.,  Act  or  1862,  a.  82;  Act  of  1878,  a. 
4.] — Trial  of  issues— Removal  of   caveat^ 

Party  finally  tiKcenful — Abortive proceedingi. — 
The  caveators  filed  a  caveat  on  the  ground  that 
part  of  the  land  applied  for  waa  a  public  highway. 
Both  applicant  and  caveators  filed  their  coses 
under  s.  4  of  the  Act  of  1S7B,  and  an  iaaue  vras 
settled  tor  trial  by  the  Court,  and  set  down  for 
hearing.  In  oonaaquence  of  a  decision  ol  the 
Court,  in  another  cose,  that  a  caveat  could  not 
be  filed  in  respect  of  a  road,  the  applicant  moved 
to  rescind  the  order  aendiag  the  issue  for  trial, 
and  to  remove  the  caveat.  The  Court  mode  the 
order,  and  removed  the  caveat  on  the  ground 
that  lihe  caveators  had  no  sufBcient  interest  in 
the  land,  but  said  nothing  about' costs.  The 
prothonotary  thereupon  refuaod  to  tax  the  appli- 
cant's bill.  Held,  that  the  application  (o  remove 
the  caveat  was  a  proceeding  under  s.  4  ;  that 
the  applicant  was  the  port;  finally  successful 
under  tliat  section,  by  which,  without  any  special 
order  of  the  Court,  she  was  entitled  to  the  costs 
of  the  whole  proceedings,  including  the  abortive 
proceedings  with  respect  to  the  trial  of  an  iaaue. 
TiBHNEY  V.  LoiroM  18  N.S.W.L.B.  (L.)  115. 
(Full  Court). 

[N.S.W..  Act  or  1862,  s.  82 ;  Acr  of  1878,  s. 
4.}^Trial  of  issues— Removal  of  caveat— 
Party  Jiiially  nicceiiful. — The  caveator  lodged  a 
caveat  against  Hhe  bringing  of  certain  land  under 
The  Seal  Property  Act,  claiming  a  portion  of  the 
land.  The  applicant,  after  the  caveator  bod  filed 
his  caee,  took  no  steps  to  bring  the  land  under 
the  Act,  and  subsequently  wrote  lo  the  caveator, 
saying  that  he  was  willing  to  withdraw  the  land 
claimed  by  him  from  his  application.  Held, 
that  the  caveator  was  entitled  to  an  order 
directing  the  Begistrar-General  not  to  issue  a 
certificate  in  respect  of  tbe  land  claimed  by  him, 
and  declaring  him  the  party  finally  sucoeastal. 
Jt^LATOHtCOHBNCiVBAIOB),  16  W.N.  (N.S.W.) 

108.    ^FuU  Court.) 

[ViCTORU,  Act  or  1866.]— Vendor  and  pur- 
chaser— Jfudv.nl  paclum—Coiu. — When  a  bar- 
gain tor  the  sale  of  land  is  mode,  and  the  de- 
posit paid,  without  any  representation  that  the 
land  is  tinder  The  Tranijer  of  Land  Statute,  or 
any  understanding  on  the  part  ol  the  purchaser 
that  it  is  so,  a  subsequent  agreement  by  the 
vendor  to  pay  the  costs  of  bringing  the  land  under 
the  Act  is  nudum  pactum,  though  by  mistake  of 
the  vendor's  agent  the  formal  contract  is  drawn 
up  with  conditions  applying  to  land  under  the 
Act.     W»TB0H  V.  WiTBOH,  13  V.L.H.  488. 


COSTS-COVENANT— CEIMINAL  LAW. 


D.  COBTB   0 

[ViCTOBiA,  Act  or  1890,  m.  86,  IS2.]  — Appli- 
cation to  rectify  Kitle— Withdrawal— CoiU  artd 
atiuiet  of  cajxator. — Where  ft  caveat  hiw  been 
ged  in  respect  of  an  application  for  rectifica- 
tion of  a  certificate  of  title,  and  the  application  ia 
withdrawn,  the  Goart  haa  power  ander  sa.  36  and 
182  of  Tht  Land  Tratu/tr  Act,  1890,  to  allow  the 
caveator  his  costs  and  ezpenaes  of  his  oppositii 
lo  the  application. —in  re  WU.EEB,  19A.L.T.  B 
B  AXJt.  133. 

[N.aw.,  Act  07  1862,  s.  82.J— Laches  of 
caveator. — Under  b.  82  a  judge  has  power  to 
mabe  an  order  (or  coBts  against  a  caieator  who 
has  filed  a  caveat  bnt  taken  no  steps  to  proseonte 
his  claim  within  the  time  Utnited  by  a  judge's 
order.  Ex  part*  HtisPBT,  10  W.N.  (N.S.W.) 
120. 

[VicTOBu.  Act  oy  IBM.  s.  117.]— No  ji 
diction.  No  coatB— Judicature  Act,  1883, 
10  (7)— ifnnoitol  of  cantat-Proeedvrt. ~Wt 
jndge  has  absolatel;  no  jurisdiction  t 
an  application  made  to  him,  the  rate  "  no  juris- 
diotioD,  no  costs,"  mtiBt  prevail.  Ex  parte  OoLne- 
OBTBY,  e  A.L.T.  181. 

[Q.,  Act  or  1866.]— Public  officer— Caueafor. 
— An  official  assignee  who  lodged  a  caveat  against 
dealing  with  land  under  The  Real  Property  Act 
and  allowed  snch  a  caveat  to  remain  on  the  Re- 
gister a/ter  he  had  parted  with  his  interest  in  the 
and,  was  ordered  to  pa;  the  costs  ol  an  applica- 
tion to  remove  the  caveat.  In  re  Bkiuchaup,  Ex 
parte  Eeuie,  1  S.C.B.  (Q.)  161. 

[S.A.,  Act  or  18ei.]-Removal.-The  Court 
has  no  power  under  The  Real  Property  Act, 
1861,  to  give  the  applicant  his  costs  of  a  motion 
to  remove  a  caveat.  Jn  re  Ci.are  ahd  Harvbt, 
2  8.A.L,R.  191.    (FnU  Court.) 

[ViCToEU,  AoT  OP  1866,  s.  117.]— Removal. — 
A  judge  has  no  power  under  s.  117  to  grant  the 
oosts  of  attd  occasioned  b;  the  removal  of  a 
caveat.     Jn  re  Tdbnbr's  Civiat,  7  A.L.T.  75. 

[N.Z.,  Act  OF  1870.]— Removal.— The  Court 
has  power  to  award  costs  on  an  application  for 
removal  of  a  caveat.  D'Ai.bb£dbtij,  v. 
O'Albbkdbtu,,  L.B.  8  S.C.  SOL 

[VicTOBii,  Act  of  1890,  s.  1«.] -Removal- 
Jurisdiction  of  Full  Court  as  to  coats The 

Full  Court  has  power  to  deal  with  the  question 
ol  oosts  in  proceedings  to  reqiove  a  caveat.  Jn 
re  kstiAUD,  17  V.L.B.  108;  12  A.L.T.  107. 
(FuU  Court). 

COUNTER  CLAIM. 

Specific  performance  of  affreement  for 
«ub-Uase 
See  Lbabe. 

MUHBO  ISD  Bailldu  V.    AsiHS,  17 
V.L.B.,  708. 
COUNTY  COURT. 

Jurudietion  of,  at  ia  Vaveatt 
See  Caveats  against  Dealings. 
COURT. 

Power  of,  on  appeal  from  refuial  to 
bring  land  under  Act 


See  BKiNoiNa  Lanm  tntncB  Act — (k) 

Mieeelianeoue  Caees. 

KiDOB   D.  Bmwbdbb  of  Tttlbs,  9tti 
October,  1890.  Tas.  Dig.,  ooL  103. 

COVENANT. 

See  Mortgage— t-'of«Mn(. 

See  MoBrsAGB — Power  of  tale. 
By  mortgagor  to  obeerve  rule*  of  loan 
tocietij 

See  MoRTOAGB — Distreu. 


See  Lease. 
Hunning  with  land 

See  Lease. 

See  Mortgage — Leaeekolde. 
To  be  implied  by  reference   to  a  eertili- 
cate  of  title  on  the  tale  of  land 

See  Remedies  fob  Depritation. 
In   mortgnge  for  cuitody  of  certificaU 
oj-  title 

See  MoBTQAOE — Poaere  of  mortgagee 
To  indeinnij'ij  trantferor,  right  to  prort 
under  in  liquidation  oj'  trantferee 
companij — Land  miiject  to  mortgage 

See  Mortgage. 

JnreAifRBD  Shaw  and  Co.,  Ltd..  £2 
parte  Mubpbt,  8  Q.LJ.  70. 

CREDITORS. 

Dealing  mth  land  in  fraud  of 
.See  Fbaud. 


CRIMINAL  LAW. 

[ViCToau,  Act  op  1666.]  — Evidence- FdIk 
Declaration. — The  prisoner  waa  charged  with 
making  a  false  decluation  in  bringing  luid  under 
the  Act,  and  with  having  onlawlallj  and  traudc- 
lentl;  obtained  a  certificate  of  title  from  ttie 
Begifitrar.  The  only  evidence  tor  the  prosecution 
was  that  appearing  00  the  application  and 
declaration  prodoced  by  the  proper  officer  from 
the  OI£cB  of  Titles,  and  the  oertifieate  of  title 
granted  thereon,  and  the  reasonable  inference  to 
be  drawn  therefrom,  together  with  evidence  tbal 
the  material  statements  in  such  declaration  were 
false.  Held,  tliat  the  evidence  was  soffieient  to 
support  a  conviction.  B.  v.  Aedi,  13  V.Ii.B. 
7*6,  9  A.L.T.  1*8.    (FuU  Court) 

rViCTioRiA,  Act  or  1866,  s.  107.]— Evidence 
— Obligation  to  make  ditcoeery  —Jntolveneu  Ad, 
1390,  No.  1102,  <•.  3.  184,  185.— The  provi^on 
of  B.  1S7  of  the  Transfer  of  Land  Statute  is 
limited  to  prooeediagg  under  that  Act,  and  does 
not  aSeot  toe  liabilitj  of  on  insolvent  under  m. 
1S4  and  IBS  ol  The  Inialvenej/  Act,  1890,  and, 
therefore,  his  depoeiUooB  token  at  a  computwrf 
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1  under  the  last-mentioned  Aai  e,re 
Kdmiasible  as  evidenoe  agtunat  him.  H.  v. 
MoOooET,  R.  i>.  JoBNMH,  6  V.L.B.  (L.)  SB.  [Fall 
Court). 

[a,A.,  Act  or  1861.]— Forgery  —  Uwfcr- 
taking  for  payment  of  money —Mortgage.— ^ 
memorondiut)  of  mortgage  oiider  The  Real 
Property  Act,  1861,  is  not  an  undertaking  for 
the  pavinent  of  money  within  the  meaning  of 
B.  1  of  Aot  Xo.  7  of  ISSg,  and  oannoi  be  so 
cbATged  in  an  information  for  forgerj.  B.  v. 
TmBKuf,  5  S.A.I..R.  48.     (Fall  Conrt.) 

[Q.,  Act  or  leei,  H.  143.]— Forgery— Cirtiji- 
taU  of  title—Forgery  Act  of  1860  (29  Vic.,  No. 
8),  t.  34.— For  a  proaeaution  nnder  these  seotione, 
(M  the  romarks  of  Lutwyoha  A.C.J. ,  in  B.  v. 
Frebsok.  B.C  B..  aeth  November,  1878. 


,    1B3,]— Fraud- 


rVlOTORii,  Act  o 


D  Ml  application  to  bring  land  under  the  Act — 
e.g.,  that  the  land  was  nnooonpled  when  it  was, 
in  tact,  occupied — is  not  aeceuaril;  fraud  within 
a.  1S8 — there  must  be  a  guilt;  intent.  SembU, 
there  shonld  first  be  a  conviction  under  s.  163, 
and  then  civil  proceedings  should  be  taken  to 
declare  void  the  oertifloate  of  title  issued  on  such 
application.  Wiqoihs  v.  'Hjumtij,,  4  V.L.B. 
(!>.)  63.     {FuU  Coort) 


CROWN. 


Who  miut  lodge  caveat  agatntt  appli- 
cation on  behalf  of 

See  BBmoiNa  Land  undek  Act. 


Bou^nd  by  PretcripUon  Act  at  to  light 


Ete/itut 

See  BrnmoQio  Land  undek  Act  (a). 
Information  of  intrution  by — Appli- 
cation of  NtUlum  Tempus  Act  to  Nete 
South  WaUs 

See  Adverse  Fossesbioh. 

ATrOBMEI-UBMEBAL  i>.  LoVB,  IB  W.N. 

(N.8.W.)  la2;   1898  A.C.  679. 
Tlie  Crown  i*  bound  by  tlie  provinunu 
of  the  Heal  Property  Acts 
fyee  Crown  Gba»t. 

ATTORHBI-aBNEKUi     OF    VnTTOSIA     V. 

OoLSBHaouaa,  15  V.L  B.  638. 
rVicroiuA,  Act  or  1866,  aa.  16,  47.]— t«i«— 
Mtning  leaie  from  Crown — Cerlificatt  oftitU/or. 
— Where  a  Crown  lease  is  voidable  by  declaration 
of  the  Oovemor-in-Couucil,  it  cannot  be  held 
after  such  declaration  b;  reason  of  tbs  lessee 
being  registraed  as  proprietor  ol  the  lease.  M<itt 
V.  FbbIh  2  Y.R.  (M.)  27 ;  2  AJ.B.  1S8. 

CROWN  GRANT. 


H.  .  . 


shaU  i: 


.  sell,  alienate  a 


granted  within  the  a  .  ..  _ 
otherwiee  the  whole  of  the  said  land  shall  revert 
to  the  Crown,  and  the  grant  hereby  made  thereof 
shall  be  held  and  deemed  null  and  void."  M. 
alienated  within  ftve  years.  Held,  that  by  the 
proviso  the  grant  was  voidable  on!y  at  the  option 
of  the  Crown,  and  that  sncb  avoidance  most  be 
evidenced  by  entry  or  inquest  of  office.  Fibhkr 
V.  GiFMBY,  6  N.S.W.L.B.  (L.)  276;  1  W.N. 
{N.S.W)18.     (PuUGonrt) 

[N.S.W.,  Act  of  1B62,  s.  40.]-Can<litioDal 
purchaser  —Priority. — A  grant  issosd  to  aperson 
not  entitled  to  it  confers  no  Indefeasible  title  as 
against  a  previous  conditional  purchaser  under 
The  Crovm  Landt  Alienation  Act  oj  ia61.  Mated. 
NnoENT,  cited  in  Chibholu  v.  IfACAnLKi,  7 
S.C.B.  (N.S.W.)  816.    (Pull  Court.) 

[S.A.,  Act  of  1861.1  — Fraud— Innoeent  mort- 
gagea  for  valuable  eonuderation. — Qiuxre, 
whether  a  land  grant  obtained  by  fraud  is  not 
good  M  between  the  Crown  and  innocent  pur- 
chasers or  mortgagees  for  valnable  consideration  ? 
Attorhxt-Gehuui.  v.  O'BuLiJviH,  13  S.A.IhR. 
(Eq.)  90, 

[Tab.J — Fraud  before  Crown  grani-Truib 
— Scire  faciae. — Where  fraudulent  dealings  had 
taken  place  before  the  issue  of  a  grant  from  the 
Crown,  an  application  to  the  Court  to  declare 
oertain  trusts  upon  the  grant  was  refused,  the 
onl^  remedy  suggeated  for  the  case  being  by  scire 
facuu.  SouiuoN  V.  Bolouon,  Nov.  22,  1861. 
Taa.  Dig.  ool.  lOS. 

[Tab.]— Fraud  in  obtaining  giant— Scire 
facias  only  remedy. — A  down  grant  when  once 
it  is  enrolled  is  conclusive  against  Uie  Crown  on  the 
one  hand,  and  those  claiming  under  it  on  the 
other ;  il  it  were  obtained  by  fraod  it  may  be  set 
aside  by  tcire  laciai.  but  until  then  its  enrolment 
is  a  record  ol  the  Court,  and  consequently  con- 
elasivB,  In  re  Clzbxk,  March  9,  1871 ;  In  re 
Asa  Mosb,  Bifay  8,  1896,  Tos.  Dig.  Col.  104. 

[Tas.]— Fraudulent  grant— Scire  facias- 
BighU  exUtiag  in  reipeet  of  land  before 
grant  —  Deftated  «ct  —  6  Wilt.  IV.,  No. 
1,  ».  14,  16.  —  I.,  being  entitled  to 
a  grant  of  land,  in  order  to  avoid  a 
debt  owing  by  him  to  J.,  conveyed  to  8.  on 
trust  for  l.'s  wile.  No  consideration  passed,  and 
3.  subsequently  applied  for  and  obtained  the 
grant,  to  repeal  which  a  ictTeJaciat  was  brought. 
On  appeal,  the  case  turned  on  whether  or  not  J. 
hod  any  right  or  interest  in  the  land  recognisable 
by  the  Court  which  could  be  affected  by  the 
grant ;  and  it  was  litld  that  rights  and  interest  in 
respect  of  lands  may  exist  before  the  issue  of  a 
grant,  being  recognised  by  6  Will.  IV.,  No,  11, 
sa.  14,  16,  and  that  as  by  recovering  judgment 
for  his  debt  J.  could  obtain  a  lien  on  l.'s  land, 
he  had  at  the  time  of  his  action  an  inchoate 
right  tor  a  lien  which  was  defeated  by  the  grant 
to  8. ;  which  right  the  Court  could  not  enforce, 
but  was  bound  to  notice.  That  as  J.  had  a  right 
recognised  by  law  in  respect  of  the  land  by 
reason  of  the  debt  due  to  him,  which  right  hod 
been  defeated  by  the  fraudulently  obtained  grant, 
the  grant  must  be  set  aside  as  void,  and  the 
letters  patent  repealed,  as  the  Sovereign  cannot  be 
made  the  instrument  of  fraud.  Queen  v, 
SoLOUOH,  August  38, 1863,  Tos.  Dig.  Col.  108, 


CROWN  GRANT— DAMAGES. 


[VicTOBU,  Act  ow  1866,  w.  S6,  M,  139]^ 
lUeSality  ol-Land  Act  of  1869  (No.  360)— 
Ilb^alil^  cured  b^  Land  Acl,  1884  (?fo.  812J. 
».16  — Granf — ^urrendn-— RejjMfraficn— Oatitot  — 
TfiEiJ  conj<ttul«i  fraud  in  Cnwm  grantte — Crowa 
bound  by  provinoni  of  Trani/er  of  Land  Statute 
— Meaning  of  "  Oovemor"  in  Land  AcU~ 
Advice  of  MinUltTt  to  Oovemor — Laches  on  part 
of  Cromn-^Action  bif  aag  of  information  to 
cancel  Crown  grant— Vorm  of  itattmmt  of  claim 
— Practiee. — The  defenduit  Williuns,  at  a  sale 
of  Crovn  l&nda  in  1868,  boaghtthe  land  in  qnes- 
tioQ  (or  £300,  Bubjeot  to  &  ooadition  (which  was 
read  belore  the  sale,  bat  which  he  alleged  be  did 
not  hear,  owing  to  deatneas)  that  the  Ciown 
might  reaame  posHaasion  at  an;  time  on  certain 
terms.  W.,  on  becoming  aware  at  the  ooadition, 
l^teated  agaiagt  it,  and  the  HioiBter  agreed  to 
nltlmatelf  isBDe  to  him  a  grant  free  ^om  the 
condition.  W.  meantime  accepted  a  grant  oon- 
taiaiog  the  condition  and  remained  in  pouession 
until  1872,  when  he  oddteesed  a  letter  to  (he 
same  Minister,  asking  him  to  remoTe  the  objec- 
tionable conditioa.  The  Hlniatcr  ordered  a 
teoonveyanoe  to  the  Crown  to  be  accepted  and  an 
ordinary  grant  to  be  issued.  Thereupon  an 
ingtrument  of  surrender,  dated  Srd  April,  1872, 
prepared  in  the  Crown  Solicitor's  office,  was 
endorsed  on  the  duplicate  original  grant  and  was 
eiecnted  b;  W.  in  cooaideration  at  ten  shillings. 
The  original  duplicate  grants  were  tbeu  dulf 
cancelled ;  an  entry  of  the  date  of  surrender  was 
made  on  each,  and  they  were  kept  in  the  Itegister 
Book  in  the  Titles  Office.  A  new  grant  ol  the 
same  land  without  the  condition,  dated  10th 
April,  1872,  was  signed  by  the  Governor  and 
duly  sealed,  aud  the  entry  of  the  original  grant 
in  the  Register  Bookwas  caooelled.  The  second 
grant,  like  the  first,  recited  a  considelation  of 
£800,  but  no  second  sum  ol  £300  was  in  fact 
paid.  Xo  steps  were  taken  by  the  Orown  until 
1878,  when  the  Begistrar,  on  behalf  ol  Her 
Majesty,  lodged  a  caveat  prohibiting  any  dealing 
wltn  the  land,  but  no  pro^edings  were  institutea 
on  behalf  of  the  Crown,  In  February,  1888,  W. 
■old  the  land  to  the  defendants,  Qoldsborongh 
and  Co.,  who  were  cognisant  ol  all  the  traneoo- 
tiouB  that  had  taken  place.    Later  in  the  same 

J'  ear  the  present  action  was  started  by  way  of  in- 
ormation  by  the  Attorney -General,  praying  that 
the  Crown  grant  of  10th  April,  1872,  might  be 
delivered  up  to  be  cancelled.  The  claim  did  not 
Bet  onl  any  distinct  ground  of  forfeiture.  It  con- 
tained an  undertaking  by  the  Attorney-Oeneial 
on  behalf  of  Her  Majesty  that  upon  dellveiy  up 
and  canoellation  of  the  Crown  grant  a  new  grant 
containing  the  original  conditioa  wonld  be  issued. 
Mo  fraud  was  alleged  against  the  advisers  of  the 
Crown,  and  there  was  no  evidence  that  they  ware 
in  any  way  deceived.  The  defendonta  contended 
(hat  the  existing  grant  was  legally  issued,  or  if 
illegally  issued  its  illegalUv  was  cutedbyAct  No. 
812,  a.  16.  Held  [inter  aha.},  per  Higinbotham, 
C.J. ,  that  the  eeoond  grant  was  valid ;  that  (he 
legistratioQ  of  the  surrender,  tboagh  not  regular, 
was  a  good  regietraCion  under  ss.  36  and  40  of 
(he  Trarufer  of  Land  Statute;  and  that  the  first 
grant  was  thereby  effectually  BOlrendered.  Delay 
in  impeaohijig  Crown  grants  may  constitute 
laches  on  the  part  ol  the  Crown  in  the  same 
manner  as  it  would  oonotitute  laohes  on  the  part 
of  a  private  individual.  The  Crown  is  bound  by 
the  provUiona  ol  the  Trautjer  cj  Land  SlaiMe, 


Under  s.  129  C3)  of  the  statute  the  duty  ol  tht 
Registrar,  when  directed  (o  lodge  a  caveat  OD 
behalf  of  the  Crown  as  prescribed  in  the  Enl 
portiou  of  (he  subsection,  is  not  limited  hj  aj 
of  the  subsequent  words  or  to  the  coses  men. 
tioaed  in  (he  subsequent  parts  of  the  subsection. 
Held,  on  appeal,  that  the  second  Crown  gnat 
was  originall;  illegal,  but  that  the  effect  ot  s.  U 
of  the  Act  No.  812  was  to  give  validity  to  sll 
grants  issued  by  the  Crown,  and  (hat  by  virtue 
ot  that  section  this  grant  was  made  legal  and 
valid  against  the  Orown.  Attokhr-Gihiiul  r. 
QouiBBBODaHiKooTaEBS,  lSTXJt.,6S8.  (Full 
Coort.) 

[a  A.,  A(Torl861.]— Leaaes  under  Colonial 
Act — Scire  facias  -iteeord — Supreme  Court  of 
South  Auitralia.  —Leases  granted  by  tlu  | 
Qovemor  ot  Sooth  Australia,  under  powers  coD-  i 
terred  on  him  by  the  Colonial  Act,  21  Yic.,  No. 
fi,  s.  IS,  for  regulating  (he  sale  and  o(her  dispOMl 
ot  waste  lands  belonging  to  the  Crown,  sealed 
with  the  public  seal  ot  the  Province,  but  net 
enrolled  or  recorded  in  any  Court,  are  not  is 
themselves  records ;  and  though  bad  on  the  face 
of  them,  being  for  a  larger  qnontity  ol  land  than 
allowed  by  that  Act,  cannot  be  annulled  or 
quashed  by  a  writ  of  icire  faciat.  Sach  writ  ii 
a  prerogative  judicial  writ,  whiob  mnst  be 
founded  on  a  record,  and  cannot,  under  (he  oon- 
stitution  ol  the  Supreme  Court  in  Sooth  Australia, 
issue  out  ol  that  Court.  The  proper  remedy  for 
an  unauthorised  possession  of  lands  of  the  Crown 
in  the  colony,  is  by  an  information  in  Chanoeiy 
or  writ  of  intrusion.  Qtjuij  c.  Cubk,  7  Moo. 
P.C.C.  11,  commented  on  and' explained.  QttEU 
V.  HooHSB,  1  S,A.L.R.  143  ;  L.B.  1  P.O.  81. 

[N.S.W.]— Scire  facias.— Section  137  of 
TH  Crovm  Land*  Act  qf  1S84  (48  Tic, 
No.  18),  which  enacts  that  every  grant 
■■  issued  under  this  Act,  or  auy  Act 
hereby  repealed,  shall  be  deemed  to  be  ■ 
reoord  ol  ibe  Supreme  Court."  is  retrospective, 
and  applies  to  grants  issued  before  the  pawing 
ot  the  Act,  and  therefore  leirt  faciat  will  lie  lo 
repeal  any  ench  grant.  R.  v,  Rsdwud  Ca.!!: 
Umtna  Co.,  7  N.S.W.L.a  279;  8  W.N. 
(N.8.^.)  »9.      (FuU  Coort.) 

CROWN  LANDS. 
Caveat  an  to 
See  Catsat  aoainbt  DsALiMaB. 


CROWN  LANDS  ACTS. 

See  Gkrtifioate  of    Titui  - 
Conebaive  Effect, 


DAMAGES. 

Se*  Detincx. 


Claim  for,  for-  negligent  luvvey 
See  BouMDABiEB. 

Awsutn  0,  Blleokeb,  10  A.L.T.  196. 
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DE  BENE  ESSE. 

See  EviDEHOK. 

DEATH. 

Of  transferor  after  execution,  but  be/ore 
regittration  of  transfer — Effect  of 


DEDICATION. 
0/r, 


See  Easehent. 
Of  road 

See  Bbinginq  Land  undeb  Act — 
Trial  of  U*ws. 
See  Easeuent. 

DEED  OF  GRANT. 

See  Crown  Obant. 


Proof  of,   required  by    Reffiitra 
transfer  by  mortgat/et 


See 

DELAY. 

In  bringing  a 
Fund 

See  Bbubdies  fob  Defkivatioh. 


:   againat  Assurance 


DEMURRER. 

See  BsiNOiNa  Land  dhdeb  Act— 

(e)  MisceUniuous  Cases. 


Of  certificate  of  title — Kff'ect  of 

See  Sales  by  Shebipf. 
Of  eertifkaU  of  title  in  t/te  name  of 
anotlisroi  security  for  loan  to  depositor 
— Rights  of  depositee 

Flcuptoh  v.   Fluuptoh,   11   V.LB. 
738. 
Of  deed  of  grant  or  crrtificate  of  title 

See  MoEToAOE — Equitable  Mortgage 
Of  deetis— Advance  by  bank  on  deposit 
of  deeds  coiUrary  (o  Act  of  Incorpor- 
ation— Effect  of  subsequent  transfer 

See  Transfeb. 
Of  nomination  of  trustees  creates  an 
equitable  mortgage 

Bdbbell    v.    Hon,    B.C.B ,    16th 
Angnat,  1871.    (Faol  D.CJ.)- 
Of  transfer  and  certificate  of  title  as 
security — Effect  of 

See  Tbansfeh. 


DETINUE. 

[N.Z.]— Cer 
Damagei. — la    au    action    foi    detention 
certificate  of  title  where  no  apociel  damMe 
claimed  or  proved,  £100  damages  are  e: 
ScanoBDiB  v.  Habcocbt,  5  N.  Z.L.  A  328. 

[Q..  Acts  or  1861  AND  1877.] -Certificate  of 
title— UffEniion  D/—Daina9rM.— Where  a  plaintiff 
alleged  that,  in  oonaeqnenoe  ol  the  detention  by 
the  defendant  of  hie  certificate  of  title,  he  waa 
nnable  to  pledge  or  deposit  it  bj  way  o(  equitable 
mortgage  for  a  aam  which  would  have  enabled 
him  to  pay  his  interest,  and  through  his  inability 
to  pay  the  interest,  he  loet  the  property,  ifcld, 
that  damages  claimed  for  auoh  detention  were 
too  remote,  Ci^ARnaoN  c.  Mutual  Lira  Associ- 
ation OF  ADSTaAUBiA,B.C.B.,  2nd  April,  1879. 

[Victoria.] —Cert ificBte  of  title— Z-iVn  on.— 
Quicre,  whether  any  right  of  lien  can  be  aoqnired 
over  a  certificate  of  title  ?  Bwan  v.  Skal,  10 
V.L.B,  (Bq.)  S7,  66;  5  A.L.T.  196. 

[Victoria] —Vendor  and  Purchaser- i^r. 
chaie  by  father  in  name  of  ion — PTeiumplioii  of 
Advancement — Rtieraatum  of  estate  by  fat]itr. — 
A  father  boaght  land  and  procured  the  certificate 
of  title  to  be  made  out  in  the  name  of  hia  aon. 
The  father's  intention  was  that  the  son  shoold 
have  the  land  after  his  death,  and  that  meanwhile 
he  (the  father)  should  enjoy  the  estate,  with  the 
understanding  that  the  son  should  occupy  and 
work  the  land,  giving  the  father  half  the  produce 
and  retaining  the  other  half.  In  an  action  by 
the  eon  to  recover  the  certificate  of  title  from  the 
father,  Held,  that  the  presumption  of  an  advance- 
ment was  destroyed  by  the  reseryfttion  by  the 
father  ol  a  life  egiate  ;  that  the  son  was  therefore 
a  trustee  for  his  father,  and  that  the  father  was 
entitled  to  retain  the  certificate  and  to  have  a 
transfer  of  the  land  to  him  executed  by  the  son. 
Judgment  of  Hood,  J.,  affirmed.  H'Kik  c. 
M'Kut,  19  A.L.T.  190.    (Full  Court.) 

DEVISE 

Of  land  under  Act  lieUi  in  trust 
Registration  of  devise 

See  Tbusts  and  Equitibs — Rtvog- 

nition  of  trwits. 

DEVISEE. 

I'oxcer  to  sell  land  deeised  by  testator 
holding  as  administrator  of  estate 
See  Teubts  and   EqnrnKa — Recog- 
nition of  trusts. 

DISCONTINUANCE. 
Of  possession 
See  Adverse 
See  Reuedieb  for  Defbivation. 

DISCRETION. 


DISPUTED  BOUNDARIES. 
See  BouNDABiES. 

."ioot^lc 


DISTEE  BS— EASEMENT. 


DISTRESS. 

See    MoRTQAai — Powert   of   mort- 


DISTRICT  COUNCILS  ACT  1868  (S.A.) 


DISTRICT  LAND  REGISTRAR. 
Duty  of  to  determine  prioritiei 
See  Catkat  aoaikst  Dbaukob. 

DOWER. 

See  BANKSnpTCY. 
Limitaeion  of  aetioii  for 

See  Remsdies  fob  Depbivation. 

DUMMYING. 

See  Cebtificate   of    Titlk — Con- 
clusive effect. 

DUPLICATE 

Of  inetruitient  under  the  Avt  —To  be 
deemed  an  original  for  probative 
putpoiee 

See  Evidence. 
[S.A.,  Aoi  OP  1861.]— InBtniment— fl«^tra- 


Poteer  of  owner  of  servient  tenement  to 
eareat  againit  application 

See  BaiNaiNa  Lahd  under  Act — 

Caveat. 
Rufkt-of'Kay — Paramount  title — A  » to 
a  right-af-viay  prevailing  over  a  certifi- 
cate of    title,   although    not    notify 
therein  a*  an  encumbrance 

See  Easbmeht. 

Lean  d,  Maubici,  8  S  A.L.B.  119. 
Right-of-way — I»sw   of  certificate  of 
title  of  een'tent  tenement  tlwicing  right- 
of-way  to  ichicli  the  land  is  gubjert  (in 
Soutii  Australia} 

See  BKittamo  Lamii  qndeb  Act — 

<  :onJiic.ting  Claims. 

Re  BcauDissFizu),  168.A.L.B.  48. 
Right-of-way — As  to  power  of  Regis- 
trar on  issue  of  certi^ate  of  title  of 
dominant  tenement  to  designate  easement 
over  land  already  under  tlie  ( Victorian) 
Act 


A.  BiaBT  to  LiOHT. 

B.  BlOHT-Or-WAY. 

1.  CruUioa. 

fa.)  PabUo  rigbt-of'W»7.  I 

(b.)  Printo  rlght-of-wft;.  | 

2.  Evidenee. 

8.  Lou  or  (lAandoKmaif . 
4.  iii^trtitMn. 

A.  BlORT  TO  LlQHT. 

[N.Z.,  Act  of   1886.    m.   66.   67.]-Light- 
Pretcr^tionAel{2and3Wm.IP'.,i:.  71)— A^ 
lion  to  eolony—CroiBn  bound  by~~Aegiiie»caa. 
■The  Pracriptinn  Act  {i&nd  3  Wm.  IV.  c.Tllis 
force  in  the  colony  of  New  Zealand.    Id  oMei 
establiah  a  right  to  light,  it  ia  snfficient  ii  tbe 
Lrties  claiming  the  ri^t  and  tbeir  pradeeeaiors 
title  have  actually  enjoyed  the  light  in  the 
character  oE  an    easement  for  more    than  30 
years  before  the  commencement  of  the  proceed- 
ings, oconpying  the  l&nd  on  which  the  boil^ing 
stands,  aa  of  right,  dnriog  that  period ;  and  it  is 
immaterial  whether  thej  have  hod  a  good  litlt 
to  the  land  thronghoot  the  period.      Bo  far  u 
light  is  ccnMmed,  the  aoqnisitioa  of  a  right  onder 
The  Praeription  Act  is  altogether  independent  ol 
any    presumed    grant,    and   therefore   of    tht 
eapacit;  of  the  owner  of  the  Berrient  taoement  Id 
moke  a  grant.     The  Preieription  Act  binds  the 
Crown  in  regard  to  light  as  well  as  other  esst- 
ments.    Lignts  had  been  enjoyed  for  more  tbsn 
20    years    before  the    servient    teDsment  vu 
bronght  nnder  The  Land   Transfer  Jet.     Tl» 
of  the  dominant  t 


aotioD  to  establish  their 
right  to  the  light  for  more  than  a  year  afterward 
Held  that,  notwithstanding  the  peonliar  wor^n; 
and  construction  of  s.  4  of  The  PreicriptUm  Atl. 
that  section  conld  not  be  read  in  oonjunction 
with  B.  67  of  the  Act  of  1886,  bo  oa  to  dived 
rights  which  s.  S6  of  ttiat  Act  hod  expresalj 
preserved.  Naw  ZKu.un>  LoAK  and  UEBcufnu 
Aqency  Co.,  Ltd.  v.  Wellihotok  OoKPOftAnoic.  9 
M.Z.L.B.  10.    (Court  of  .^peaL) 

B.  Bionr-or-WAT. 


(a)  Public  Bjght-of-w»y. 

[Q.,  Act  of  1861,  sa.  119, 120,]— Cloaiog  ro.d 
—Pt^lie  highviag—Stibdipuion  of  land.— A  read 
leading  from  a  public  highway  into  a  plaoe  when 
there  is  no  thoroughfare  is  not  aeoesBorilj  » 
public  rood.  Ex  parte  Le  Qould,  1  S.C.B.  (Q.) 
180.     (Pull  Court). 

l(^..  Act  of  1861.]  —  Closing  of  roads 
dedicated  by  private  persons — Dediaiiioi' 
of  land  for  road  punota — Deed  of  grant  fur 
land  in  elottd  road—Groten  Lands  Act  of  1384, 
»■  89,  90 — Crovm  Lands  Act  .^mouimtnt  Actof 
1899,  M.  16,  11— Corrected  TUitt  to  Land  Act  o) 
1BS2. — A  new  deed  of  grant  can  lie  issued  bj  tbs 
Crown  under  s.  17  of  Tft«  Croon  Lands  AcU 
1B84  to  1886  Amtndment  Act  of  18B9  for  land 
which  has  been  dedicated  for  a  road  by  a  private 
person,  who  atill  remains  regiatered  in  the  Heal 
Property  Offloe  as  the  proprietor  in  f  ea-simple  at 
"--  'id,' " 


^See  Brinoino  Land  dndeb  Act- 
Ddtieb  of  Beoistbab. 

Jle  BntNE,  Ex  parte   timotohmx 

PEHtAHEHT      BuiUIINO      SOdZn,     10      __ __  

V.L.B.  (L.)  861 ;  6A.L.T.  171.  I  tiie 'lii5,  wiuiout  a  ti^'sfar  to  the  Crown 


intarest  in  the  land.  Bt  Eeli^tt's  G&int,  7 
Q.L.J.  10.    (FuU  Court). 

\V.Z.']—^Dcpasi\edplaa—"Reitrvt"~Riiiht 

to  mU.— A.  registered  proprietor  of  Und  vho  lays 
out  a  township,  and  deposits  a  plan  thereof  in 
the  District  Land  Begistr;,  on  whicii  an  allot- 
ment is  shown  ft9  a  reserve,  does  not  low  his 
right  to  sell  the  allotment,  so  long  as  no  speciQo 
purpose  tor  the  reserve  ia  stated,  and  it  does  not 
appear  that  it  was  held  ont  b;  way  of  inducement 
to  the  pnrchasaiB  of  other  allotments  to  buy ■ 
Semblt :  Had  the  allotment  been  reserved  tor 
some  specific  publJo  purpose,  the  parohasers  of 
the  other  allotments  would  have  gained  rights  in 
Tespeot  of  it,  and  the  proprietor  could  not,  in 
snch  ease,  use  it,  except  for  the  purpose  fot 
wbioh  it  wasreserved.  In  re  Miu.eb,  K.Z.L.B.  S 
S.C.  199. 

[S.A.,AHain>tHaAcT,  187B,  S.61.]— Depoaited 
plan  —  Privatt  rightof-may  —  PubUe  road^ 
Dedication— Eaiemetit  Jet  (No.  298  af  1881). 
— Where  a  plan  is  deposited  in  the  Lands  Titles 
Office  under  the  provisions  ot  Tht  Rtai  Properly 
Act  (No.  128  of  1878),  e.  61,  all  roads  and  wa;s 
ahown  thereon  become  dedioated  to  the  public, 
anlesa  there  be  something  on  the  face  of  the  plan 
to  ^ow  that  an;  roada  or  ways  marked  thereon 
are  not  intended  to  be  public  roads  or  ways. 
Per  Way  C.J. :  Boads  where  the  freehold  is 
marked  oat  vest  in  the  co-terminous  proprietors. 
In  order  to  establish  a  private  right-of-way  over 
land  under  the  provisions  of  The  Real  Property 
Act,  it  must  he  set  out  io  the  certificate  of  title  '^- 
the  land  over  which  the  right  is  given.  Bohm 
HiraTLn,  20  S.A.L.B.  S8.     [Full  Court). 

[N.Z.,  Act  or  1870,  s.  107.]— Deposited 
plan  of  subdivisioD  —  rra>u/fr  by  relerence  to 
— Roadi  —  BepTaintation  —  Dedication.— y/heie 
a  block  of  land,  the  title  to  whioh  is  under  the 
Land  Transfer  Acts,  has  been  subdivided,  and  a 
plan  thereof  deposited  under  s.  107  of  the  Act  of 
1B70,  showing  on  its  face  proposed  lines  of  road, 
a  purchaser  of  part  of  this  land,  whose  certificate 
of  title  describes  his  allotment  by  reference 
the  deposited  plan,  has  a  right  to  the  use  of  all 
the  roads  shown  on  the  plan,  and  the  vendors 
cannot  close  tbem  without  his  consent.  The 
vendors  are  not  bound  to  hold  such  land  till  they 
can  sell  it  in  allotments  as  shown  on  the  plan, 
bat  they  can  lease  the  whole  of  the  unsold  portion 
for  pastoral  pun>oses,  provided  the  rights  of 
puidiasers  to  the  use  of  the  roads  are  not 
interfered  with.  Qnare :  Whether  the  deposit 
of  aaoh  a  plan,  and  the  sale  of  any  of  the  allot- 
ments, amounts  to  a  dedication  of  the  roads 
shown  on  the  plan.  BAiBnc.  Jickboii,N.Z,L.B.  2 
C.A.  271. 

[Q.,  Act  of  1861,  ss.  14,  lig,  120.]— Deposit 
of  plan  of  subdivision  showing  road — Special 
ca«.— A  piece  of  land  under  the  Ac t  was  subdivided 
and  the  plan  duly  recorded  in  the  office.  Le  Q. 
purchased  lots  6,  7,  8,  and  9,  and  a  certificate  of 
title  tor  the  land  comprised  in  these  lota  was 
issued  to  him.  He  subsequently  purchased  the 
remaining  part  of  the  portion,  including  a  road- 
way which  divided  the  portion,  and  requested  the 
B^strar  to  iseoe  a  certificate  in  his  favour  tor 
the  land  comprised  in  lots  6-9,  including  the 
roadway  through  the  centre,  or  to  cancel  the 
oartiSoate  origwally  issued  tor  lots  6-9,  and  issue 
a  oertifioale  in  his  favour  tor  the  whole  portion. 
lie  0.  sabdivided  the  land,  whereby  two  roade 


might  be  a  public  highway  over  a  place  where 
there  was  no  thoroughfare  (BArmMAN  d.  Bluci, 
18  Q.B.  870),  but  the  existence  of  the  highway 
was  a  quBstion  of  fact,  aud  nothing  could  be 
gathered  from  the  special  case  or  the  map  to 
show  an  aser  by,  or  dedication  to,  the  public  of 
the  road  in  question.  Held,  also,  that  WoonYKa 
V.  Eaddek,  B  Taunt.  126,  was  not  materially 
distinguishablefromtheoaaestated.  Thedecision 
of  Clumbre  J.  that  an  unequivocal  act  of  dedi- 
oation  would  instantly  make  the  road  a  highway, 
as  In  Uie  present  case,  if  the  second  proposed 
subdivision  were  accepted,  was  approved  of. 
Special  case  referred  back  to  Begistrar,  with 
intimation  of  opinion.  Ex  parte  Le  Oodld, 
1  S.C.B.  (Q.)  130.    {Full  Court). 

[b}  Private  Right-of-way. 

[VicroBU,  Act  of  1866,  ss.  86,  49.]-Baae- 
roent  created  under  power  of  attorney — 
Exeesiive  exercite  o/' poicer.  ^Where  an  attomey- 
imder-power,  acting  in  excess  of  the  authority 
oonferred  on  him,  executed  a  transfer  and  grant 
of  an  easement  of  right-of-way  nnder  the  Act, 
held,  that,  inasmuch  as  the  instrument  so 
eiecnted  purported  to  transfer  and  grant  an 
incorporeal  hereditament,  it  was  an  "  instrument 
purporting  toafTect  land"  within  the  meaning  of 
s,  S6,  and,  therefore,  upon  registration  under 
that  section,  the  grantee,  in  the  absence  of  fraud, 
became,  by  virtue  of  ss.  36  and  49,  the  registered 
proprietor  o(  the  easement  of  right-of-way 
mentioned  in  the  instrument,  and  entitled  to 
exercise  the  rights  of  a  registered  proprietor. 
Uaoob  t7,  Donald,  13  V.L.B.  2GS,  8  A.L.T.  160. 
(FuU  Court). 

3.  Eniaiee. 

[VicroBU,  Act  of  1866,  a.  64 ;  Act  or  1878, 
SB.  2,  8]— Certificate  of  title  —  J{^ftt-o/-uiay 
appearingin — ActUmfor  obitrueting  right-of-ieay 
over  defendant's  land. — Plaintiff  produced  his 
certificate  of  title,  showing  a  right-of-way  on  the 
plan  in  the  margin.  Defendant's  certificate  of 
title  also  showed  plaintiff's  right-of  way.  Held, 
that  either  certificate  of  title  was  conclusive 
evidence  of  plaiutifF's  title  to  the  easement. 
Semble,  it  an  error  is  made  as  to  the  width  or 
other  particulars  of  the  right-of-way,  a  new  certi- 
ficate ol  title,  with  a  correct  description,  may  be 
isaned.  Jones  v.  Pahs,  G  T.L.B.  (L.)  167;  1 
A.L-T.  10.    (Full  Court). 

[B-A.,  Aor  or  1861.]— Certificate  of  title 
—  rranj/fr  of— lUght-qf-icay.  — A.  certificate 
of  title  under  The  Real  Property  Act  of  1861  ia 
no  evidence  of  title  to  rights-of-way  over  other 
lands  endorsed  thereon.  A  person  claiming 
rights-of  way  over  land  under  the  Act  must  prove 
a  transfer  of  such  rights  from  the  registered  pro- 
prietor of  the  servient  tenement,  and  am^ 
transfer  must  be  registered  on  the  certifloate  ot 
title  of  the  transferor,  and  {len^le)  of  the  trans- 
feree aleo.  Plaintiffs,  in  an  action  tor  obstruc- 
tion of  their  right-of-way,  produced  as  evidence 
of  their  title  a  certificate  ot  title  which  certified 
that  they  were  registered  as  proprietors  ot  certain 
Und  together  with  a  right-ot-way  over  certain 
other  lands  not  comprised  in  their  certificate  ol 
title.    Held,  that  the  certificate  ot  title  was  not 
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«vldeiice  of  plaiatiSa'  title  to  the  right-ot-wa; ; 
uid,   per   Gwrane,    J.    {diti.  Wkj   C.J.,    and 

Bonoaat  J.),that  Che  certi&cateof  title,  inasmuch 
as  it  certified  wbat  was  Hnwarranted,  was  wholl; 
invalid,  not  only  as  to  the  right-ot-wa;  bat  also 
as  to  the  whole  ol  tbe  land  comprised  in  sach 
oeitiflcate.  Fobhby  v.  Corporitioh  op  Adeiaide, 
11  8.A.L.II.  144.     (Fall  Court). 

CQ.,  Act  op  1861.  s.  119]— Dedication  of 
TOtiA—SuMivinon  of  Utnd—Depotit  of  map.— 
The  owner  ol  certain  land  under  the  Act  having 
(ubdlvided  it  into  allotments  tor  the  purpose  ot 
sale,  deposited  with  the  liegietrar-Oeneral  a  map 
showing  the  subdivisions  and  streeta,  in  accor- 
dance with  i.  119  of  the  Principal  Act.  The 
map  showed  a  street  rauuing  through  the  land 
called  Qotha  street.  Subsequently  to  the  deposit 
of  the  map,  the  land  having  been  Etaeeasea  for 
rating  purposes  in  one  block,  the  owner  procured 
its  assessment  Id  the  subdivisions  shown  on  the 
map.  and  from  that  time  he  paid  no  assessment 
on  Qotha  street.  The  land  soon  after  its  suhdi- 
vision  was  advertised  tor  sale  b;  auction,  and 
deeoribed  as  having  been  sabdivided  into  twenty 
allotments,  Qotha  street  intersecting  them.  To 
tbe  majority  of  the  allotments  there  would  have 
been  no  aooess  but  tbroogb  Qotha  street.  Held, 
that  there  was  eafficient  evidence  ot  the  dedica- 
tion of  Oolha'street  as  a  public  road  or  highway. 
CQunm  v.  Beoihibis-Qbneiui,,  1  Q.L.J.  Bupp.  7. 
8.  Ltaior  Aiandoiaaait. 

[VictOEiA,  Act  or  1B66,  s.  49 ;  Act  or  187B,  s. 
2;  Act  of  1885,  b.  41.1— Abandonment  af  ease- 
ment.— Tramjrr  of  land — Error  in  ctrtiJUatf.— 
On  a  claim  to  asaeri  a  right-of-way  granted  in 
1636,  to  which  it  was  pleaded  the  right  had  been 
abandoned :  Held,  tnat  the  omission  in  the 
oertiSoates  of  title  to  tbe  respective  tenements  to 
record  an  easement  did  not  Dar  the  claim  to  the 
easement  or  relieve  the  servient  tenement  of  its 
liability.  Whether  an  easement  has  been 
abandoned  is  a  question  of  intention  to  he 
determined  on  the  tacts  in  each  ease.  Provisions 
ot  the  Transfer  of  Land  Statutes  as  to  easements 
considered.  James  e.  Stkveksob,  15  V.L.K. 
616  ;  II  A.L.T.  107  ;  1B93  A.G.  162. 

[N.Z.]— Loss  of  easement— £a«mm(  not 
noitd  on  certificate  of  title  of  tcrvient  tenement. 
— When  a  certificate  ot  title  is  granted 
reserving  over  other  lands  an  easement  which 
was  granted  by  deed  before  the  land  was 
brought  under  The  Land  Tranifer  Act, 
the  servient  tenement  remains  subject  to  the 
easement,  even  it  it  has  subsequently  been 
brought  onder  the  Act,  and  the  certificate  ol  title 
therefore  contains  no  mention  ol  tbe  easement  to 
which  the  land  is  subject.  The  plaintiS,  in  such 
a  case,  can  recover  substantial  damages,  although 
he  cannot  prove  the  eiietencs  ol  the  easement 
over  other  lands,  without  which  that  over  the 
defendant's  lands  would  be  uEeless,  so  long  as  he 
can  prove  that  he  has  been  able  to  use  the  latter 
eaeement  beneficially.  Akdkkboh  v.  Maori  Hiu. 
BoBOUOB  CouNOtL,  M.Z  L.K  B  S.C.  S64. 

[ViCToau.]— Loss  of  esHement  on  private 
land — Poaer  of  reiuntption — Melbourne  Corpora- 
iion  Act  (U  Vie  ,  No.  20,  J— When  a  lane  eet  out 
I  land  has  been  brought  under  the 
of  The  Melbourne  Corporation  Act  (14 
No.  20).  tbe  Act  does  not  confer  on  the 
ling  owners   and   occupies  such    right  of 
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passage  over  it  as  procludes  (be  owner  in  fae 
from  ever  resuming  the  control  or  ezclosive  poc- 
sessioa  of  such  lane.  Mowboit,  Bowui  an 
Hicas  V.  Dbiw,  1S93  A.C.  395. 

[S.A,,Act  01  1861.]— Loss  of  caaemenl-- 
Retiiitralion  under  Regiitration  Acl  of  16U— 
Caviat'nig  capacity  of  OKner  of  eoienent— hi 
accordance  with  The  Rtgiitration  Act  of  1841, 
priority  of  registration  to  create  priority  ol  title 
must  be  by  memorial,  as  provided  by  such  Ad, 
and  a  registration  under  Tht  Real  Property  Ael 
Is  not  Bticb  a  registration  as  to  give  priority  met 
a  prior  anregistered  instrument.  There  may  be 
rights  ot-way  and  other  easements  existent  in 
teapect  of  liuld  undei  The  Real  Property  Act  of 
1B61,  though  such  rights-of-way  and  aaaemeati 
do  not  appear  on  the  register  or  certificate  ot 
title.  The  owner  of  an  easement  baa  no  caveating 
power  ;  and,  lembte,  easements  are  not  in  any  wsj 
subject  tothe  operation  of  rA*HeaiPrqiMrtjfila 
A.  andB.  (tbe  mortgagors)  andC.  {the  mortgageel 
of  a  section  ot  land  by  indenture  duly  execoted, 
but  not  dulf  attested,  granted  aright-otway  over 
the  same  to  D.  ;  subsequently  C.  re-oonveyed  to 
A.  and  B.  without  mention  ot  the  right  (^-wsj, 
and  A.  and  B.  applied  to  have  the  land  brought 
under  the  provisions  ot  The  Real  Property  Act  of 
1S61,  andaclean  certificate  ot  title  in  their  namei 
was  accordingly  issued.  Tbe  land  was  afterwatdi 
mortgaged  by  A.  andB.,  and  sold  by  the  mortgagee 
to  tbe  defendant,  but  neither  in  the  application  nor 
in  the  certificate  ol  title  issued  pursauit  thetelo, 
nor  in  any  way  of  ths  subsequent  dealings,  wu 
any  mention  ciade  of  the  right-of-waj,  or  action 
tor  obstructing  tbe  way.  held,  (I)  that  (here 
bad  been  no  registration,  within  the  meaning  ol 
The  Regiilration  Act  af  1841,  saofa  aa  to  deBlniT 
the  right-of-way  vested  in  the  plaintiffs;  |3| 
That  the  certificate  of  title  was  evidence  eulj 
that  the  person  named  therein  as  proprietor  held 
the  land  subject  to  such  encumbrances,  liens,  and 
interests  as  were  notified  thereon,  but  that  ease- 
ments did  not  oome  within  any  of  these  defini- 
tions, and,  consequently,  there  might  be  a  rigbt- 
of-waj  not  so  notifiea.  Lean  v,  Uaukice,  S 
S.A.L.B.  119.     (FuU  Court). 

4.  Regietration, 

Endorsement  of  easement  on  title — Rifht- 
of-aay. — Semble,  that  where,  on  an  application  to 
bring  land  under  tbe  Act,  the  applicant's  title 
deeds  disclose  a  right^f-way,  it  is  the  duty  ot  the 
Registrar  to  endorse  it  on  the  certificate.  In  re 
HouiBOM  (Shephebd  Smith  Caveatox),  14  W.K. 

S.8.W.)  3;    18  N-S.W.L.B,    (L.)   300.      (Poll 
urt.) 

[VicToaiA,  Act  or  1B66,  ss.  4, 17,  64.]— Ease- 
ment, how  registered. — Section  64  of  Act  Mo. 
SOI  provides  for  tbe  registration  of  an  easement 
by  entry  upon  the  folium  ot  the  register  which 
represents  tbe  servient  tenement.  No  entry  csn 
be  made  on  tbe  folium  representing  thedominsnt 
tenement,  but  the  use  of  the  word  "  land  "  will, 
by  virtue  of  s.  4,  carry  with  it  an;  easement  b> 
which  the  owner  ol  the  dominant  tenement  oin 
be  shown  by  evidence  external  to  the  registei 
to  be  entitled.  There  is  no  provision  for  r^ter- 
ing  easements  over  land  not  brought  under  the 
Act ;  only  such  incorporeal  hereditaments  as  sie 
actual  estates  in  land  over  land  not  Doder  the 
Act  can  be  registered.  In  re  Tbahbfeb  of  Likd 
8T*itJTE,  Ex  parti  Cithhihohaii,  3  V.LA  (U) 
199.    (Full  Court). 
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EJECTMENT— EQUITY— ESTATE   TAIL. 


[VicroBU,  AoTB  or  1S66  axd  1878.]— 
ProceduTc  to  compel  registratioD  of  ease- 
ment.— There  us  no  meiuis  proTided  by  the  Act 
hj  which  the  owner  ol  a  tenement  alleged  to  be 
servient  can  contest  the  claim  of  the  owner  ol  th« 
tenemant  alleged  to  be  dominant  to  have 
registered  an  eaeemant  over  the  alleged  servient 
tenement.  In  re  Bybhe,  Ex  parte  Hetbofoutam 
Bdildino  SoctBTY,  10  V.L.R.  (L.)  361,  6  A.L.T. 
17.      (Foil  Court). 

[VicTOBii,  Act  or  1886.  a.  *.]  —  What 
eaeements  are  registrable  .—Only  easements 
apportan&nt  to  land  nnder  the  A.at  can  be  entered 
upon  the  register.  Where,  therefore,  the  owner 
of  land  granted  a  rightot-waj  over  his  land  to 
an  adjoining  owner,  held,  that  this  was  merely 
a  way  in  gross,  which  could  aol  be  assigned,  and 
Bhoold  not  be  registered,  in  re  Tbahbfkb  or 
LiND  SritDTB,  Ex  parte  Johksoh,  S  W.W.  and 
i'B.  (L.)  85, 

EJECTMENT. 

See  Advekse  Possession. 

See  Bankbuptcy. 

See   Ckbtificate  op  Title  —  (b) 

Concliuive  effect. 

See  Lease. 

See  MoRiOAOE — Powers   and  rente- 

diet  of  mortgagee. 

See  Bbuedies  for  Deprivation. 
Action/or,  against  holder  of  possessory 
title 

See  Adverbk  Posbession, 

[VicioHiA,  Act  ar  1B66.]  —  Evidence.  — 
Where  the  defendant  appeared  and  the  plain- 
tiff produced  his  certificate  ot  title,  held,  that 
he  Deed  not  prove  posaession  bf  the  deteadant. 
YAL1.UICI  V.  Condon,  3  T.L.fi.  (L.)  88. 

ENDORSEMENT. 

Of  intereete  in  land  on  certificate  of 
title 

See  Bkbistbab,  utTiss  of. 

EQUITABLE  MORTGAGE. 
See  MoBTOAOE. 

EQUITABLE  MOETGAGEE. 
Righu  of 
See  Gebtifioate  oe  Title — Er 


EQUITABLE  PLEA. 


EQUITABLE  TITLE. 

Of  caveator  against  application 
Set  BmNoiNQ  Lands  undeb  thb  Act 
— Caveat. 

EOPOBOH  V.  HUNTBB,  3  A.J.B.  13. 


EQUITY. 

See  Fbadd. 

See  Tbustb  and  EaurriEa. 

EQUITY  OF  REDEMPTION. 


In  eerttficate  of  title 

See  Cebtificate  of  Title. 

Land   wrongly  specified   in  statement 

for    Ttgistration    of  fi.  fa.— Effect  of 

Sheriffs  sale 

See  Sai.es  by  Shebief. 

Wrnmj  land  sold  by  Slieriff 
See  Sales  bt  Shebifp. 

HissETT  e.  CouiNiAi,  Bans,  7  V.L.B. 
(L.j  380. 

Taking  advantage  of 
See  Fraud — Mixtake. 

SaU  and  transfer  of  wrong  lanil. 
[VicTORU,  Act  or  186S.]- Plaintiff  owned 
two  paddocks,  known  as  "  the  homeetead 
paddock "  and  ''  the  buah  paddock."  By 
a  mistake  of  himself  and  his  auctioneer  the 
land  advertised  tor  sale  was  that  included  in  the 
certificate  of  title  of  the  homestead  paddock. 
Plaintiff  intended  to  sell  the  bush  paddock. 
Defendant  thoogbt  he  was  buying  the  homestead 
paddock.  Defendant  paid  the  purchase  money 
and  received  the  transfer  and  certificate  ol  title. 
A  decree  was  made  for  a  re-traasler  on  payment 
of  purchase  money,  interest,  and'costs.  A!aHi.aT 
V.  Cook,  Si  A,L.T.  2.  50.     (FuU  Conrt.) 

[N.Z.,  Acr  or  188fi,  sa.  10,  ISO.]— Certificate 
of  title  isBued  on  void  order  of  freehold 
tenure  in  reapect  of  native  land— Sotiq  ^e 
purchaser — Mortgagee. — Section  10  of  the  Act  of 
188S,  as  to  what  luid  is  to  be  deemed  aubjeot  to 
the  provisions  of  the  Act,  is  not  mandatory  for 
all  purposes,  and  the  words  "  under  the  proviaijiDa 
ot  this  Act"  in  a.  190  of  that  Act,  which  protects 
bond  fide  purchasers  for  value  and  mortgagees, 
ought  to  be  read  as  qualifying  the  words 
"  purchaser  or  mortgagee,"  aod  the  section 
construed  as  it  the  words  "  of  land  "  had  been 
transposed  so  aa  immediately  to  follow  the 
words  "pnrohaser  or  mortgagee."  [in  re 
Caboili.,  7  N.Z.L.R.  4B1 — -ante  BaiNorNa  Imns 
VHBBR  Act  (A.),  ditiented  (rojn\  In  re  Oiirae 
Block.  10  N.Z.L.B.  677. 

IN.Z.,AcTOFl886,  s.  17andaa.  SSandey.J- 
Crown  Isnda  not  alienated  nor  contracted 
to  be  alienated  ^~  Mistake  —  Summon*  far 
correction— Bond  fide  transferee  —  CT(nen  not 
bound — Road — Rights  of  Public, — Land  which 
has  never  been  ^ienated,  nor  contracted  to  be 
alienated,  from  the  Crown  cannot  be  brought 
under  the  provisions  ot  The  Land  Tramfer  Act. 
A  land  registrar  has  no  jurisdiction  to  grant  a 
certificate  of  title  to  such  land,  and  a  transferee 
ot  sueh  land  bonS  fide  for  value  obtains  no 
better  title  tbau  the  transferor.     It  The  Municipal 


ESTOPPEL— EVIDENCE. 


Corporatioju  Act  divests  soch  luid  Irom  the 
Crown,  and  veeta  it  u  ft  road  in  the  local 
corporation,  tbe  land,  nntil  the  rood  is  dosed  or 
disposed  of  bj  the  corporation  under  its  statutoiy 
powers,  is  still  subject  to  an  absolute  right  of 
Dser  bj  the  public,  and  sections  06  and  67  of 
The  Land  Tratuftr  Act  do  not  bai  that  rijtht. 
In  Tt  CABOtu.,  7  N.Z.L.B.  461.  [Dissented 
from  in  In  re  Oeikar  Block,  10  N.Z.L.R.  GTT, 

ESCHEAT. 

Sie  BBiNoiNa  Lands  undsb  Act. 
i'nraBoDBEE,7Q.L.J.]S3.  Attobhei. 
Okhekil  v.  Hooou,  S  V.L.B.  (Eq.) 
111. 

ESTATE  TAIL. 

Bringing  under  Act 

See  BRiHaiNO  Lands  under  Act. 

Ex  parte  Willis,  12  B.C  R.  (N.3.W.) 

S12. 
[S.A.] — Estate  tail— Dwd  of  iuiignnient~ 
TVuitK — Statute  Dt  Doni* — Fintt  and  Stcoveriti 
(Imperial)  Act  —  Eitatei  Tail  Act,  1861— 
Intolvtnt  Act,  I860.— b.  was  tbe  tenant  In  tail 
of  certain  piopert;  under  the  Act,  which  he 
assigned  to  trustees  for  the  benefit  of  his  creditora. 
The  trustees  applied  to  the  Conrt  for  an  order 
for  sale  of  the  lee-eimple  of  tbe  said  entailed  land. 
Held  (1)  That  the  trustees  could  onl;  sell  a  base 
fee  deteiminable  on  death  of  debtor  and  failure 
of  issue ;  (2)  That  the  statute  De  DOiiit  applies 
in  South  Australia;  (8)  That  The  Finee  and 
JUeoveriei  Act  is  not  appLienble  to  the  province ; 
(4;  That  The  Eitatet  Tail  Act.  1381,  U  not 
retrospeotive.  In  re  Bwdideii,  16  B.A.I1.B. 
7.     (Full  Conrt). 

ESTOPPEL. 

Of  vendor  from  ehoteing  non-fayment 

of  purchase  money  after  rfffittratimi 

of  transfer 

See  TsujSFEB. 

Tenanty  hj,  of  mortgagor — Mortgagee'e 

riyht  of  dittrm 

See  MoRTOAOE — Pvireri  and  Reme- 
dies of  2ilortgaijee. 

EVIDENCE. 

See  Boundaries. 
See  Ejectment. 
Abandonment  of  lig/U-of-H-ag 
See  Easement. 


Aidants — On  summons  to  show  came 
against  cancellation  of  certiAeate 

See  Cebtificate  of  TixiJt — (A.) 

Cancellation. 
Burden  0/  proof 

See   Ca\-£AT    against    Dealings — 

11  itlidrairal. 


Burden  of  proof  on  trial  cfitmaufon 


Trial  of  issues. 
Vertijied    copy    of    menummdwtn  ej 
nwrtgage 

See  Ihstsuuehts  at  TraLX. 
Conclusive   evidence  vf  certiJicaU    of 
title 

See  Certificate  of  Title. 


Dedication  of  road  1 

See  Easement. 
Default  by  mortgagor,  on  transfer  b^ 
mortgagee 

SeeMoRiQAOS. 

See  Beoibtrar,  butieb  of.  I 

Dispute  at  to  boundaries  \ 

See  Boundaries. 
Duty  of  Registrar  to  accept,  on  apfU- 
catimt  to  bring  land  under  Act 

See  BBiNaiNO  Lands  ondeb  Act— 

Duties  of  Registrar, 
Estoppel 

See  MoRTOAQE.  I 

See  Trambfkr.  ' 

Gotemmeta  plan    and    parish    tnay 
rightly  rejected  on  trial  of  issues 

See  Bbinodio  Lands  undkb  Act. 
Bmth  v.  Nbhj),  10  K.S.W.LJL  (L) 
171. 
"Loss  or  damage,  proof  of 

See  Bemedieb  for  Depsitation. 
Power  of  executor  to  sell  land — Rigk 
of  trustee  to  discharge  mortgage 

See  Trusts  and  Equitieb — Recog- 
nition of  trusts. 
Riglu-pf-uay,  proof  of  exigence  or 

See  Easement. 
Statements  in  document  of  title 
See  Instruments  of  Title. 
Sub-lease,  proof  of 
See  Lease. 

Miriiiia    &    Baillibc   v.    Ai>AMS,  IT 
T.L.B.  703. 

Summons  referred  to  Full  Court 
See  Practice. 
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EVIDENCE— EXCESS. 


are  gntuted  bj   the  Oroim  hftTing  no  natoral 

boaiidari«a,ths  original  iurve;  markB  being  gone, 
and  where  there  U  no  great  difference  in 
admeBsnrement.  a,  long  oooupation,  acquiesoed  in 
bj  the  adjoining  owner,  will  be  tciken  b;  the  Court 
aa  convinoingeTidence  that  the  lands ooonpied  are 
the  lands  granted,  notwithstandiog  that  they 
cannot  be  made  to  tally  with  the  plans  on  the 
grants.  Next  to  naturaJ  boundaries,  the  highest 
regard  is  had  to  tines  actually  run,  and  comers 
tictnally  marked,  at  the  time  of  a  grant,  and,  il 
the  description  is  doabtful,  parol  evidence  ot  the 
oonstruction  given  to  it  by  the  parties  is  admis 
Bible,  and  will  bind  their  Bocceseora  in  title, 
Semble,  that  even  under  Tbt  Land  Tramfer  Act, 
poBseasion  should  be  the  best  evidence  at  title. 

EoDITABLB     BdILDINQ     AND      iNVSSlStEHT      Co.     V. 

Koss,  N.Z.L.II.  6  3.C.  229. 

[S.A.,Aoi  OF  1S61.] -Certificate  of  title  — 
RighU-of-aiay.—A.  certiflcate  of  title  under  The 
Seal  Property  Act.  1S61,  is  not  evidence  of  the 
regiatered  proprietor's  title  to  rights-of-way  over 
otber  lands  endorsed  thereon.  Fobkbt  v, 
COBFOUTION  o?  Adeuidk,  14  S.A.L.B.  144. 
(Full  Court).     {See  EiSKMrnsr- Evidence). 

rViCTORu,  Act  of  1866.]— Certificate  of 
titie  —  Ooncliuive  effect  o/.  —  The  conclusive 
evideooe  ol  title  afforded  by  prodnction  of  the 
certiGoate  of  title  ntay  be  nullified  it  the 
registered  profmetor  produces  evidence  showing 
that  the  oertificate  of  title  waa  improperly 
obtained.  Milleb  ir.  MomsEX.  2  V.R.  iL.)  193, 
2  AJ.R.  115. 

[VirroBu,  Aot  of  1866,  s.  47.1— Certificate 
of  title-ihipiieaje.— The  certificate  of  title 
which  is  to  be  conclusive  evidence  of  title  under 
B.  47,  is  the  certiGcate  of  title  retaiued  by  the 
Begistrar,  and  bound  up  in  the  Register  Book. 
The  duplicate  oertiflcate  of  title  held  by  the 
registerM  proprietor  is  only  prima /urie  evidence. 
WlLUKSOK  V.  Bkowh,  1  V.R  (L.I  86, 1  A. J.R.  88- 

[VictoRi*.  Act  of  1890,  b.  S.*!.]— Duplicate 
iiMTaiattiXa—ProdvUion  of  duplicate  in  Regitter 
Jioek.~SembU,  that  although,  under  s.  66  ol 
The  Trani/er  of  Land  Acl,  1890,  instruments 
presented  for  registration  inay  bo  in  duplicate, 
each  part  is  to  be  treated  as  an  original  for  all 
probative  purposes.  ETTKBBHiSK  r.THE  Quekij, 
4  A.J,B,  132,    (Full  Court). 

[VicroHu,  Act  of  1866.]  —  Endorsement 
on  title  —  ilemaratidum  of  trantfer— Reference 
therein  to  lerlifeafe  of  title.— tha  entry  of 
the  folio  and  volume  ot  an  instrument  of 
transfer  shows  sufBcient  connection  with  the 
eertifloate  issued  thereon.  ErrEBSHiHK  c  The 
QOKEH,  4  A.J.K,  103.    (FuU  Court), 

[S.SW.,  Acts  of  1862  *hd  1878J— Exami- 
nation de  bene  eaat.—Quare:  Whether  an 
order  from  the  Full  Court  is  neoeasary  lor  the 
ezamlnattoD  of  a  witness  de  bme  em  in  a  real 
property  iMoe  7  In™0'BMaH,2N  S.W,L.I1,301, 

[TiCTOMA,  Act  of  1866.  ss.  84  et  teg.]  — 
Mortgage— Conrideration.— A  mortgage  under 
the  Act,  though  subsequently  disoharged,  is  not 
BufGcient  proof  of  the  exact  amount  alleged  to 
have  been  paid  as  the  consideration  of  the  mort- 
gage,    H«ns  0,  WnaoN.  6  A.L.T.,  349. 

CViCTOBr*.]  — Official  Sig:nature,— Evidence 
as  to  the  signature  of  theDeputyEegistrat-General 
by  a  person  who  had  never  seen  b*™  sign  hia  name, 


I  bnt  who  had  seen  it  on  many  official  documents 
:  known  by  him  to  be  genuine,  is  admissible. 
EozitdSKi  V.  BcHUBiuKii.  7  T.L.B.  (L.)  474. 

[VicTOETA,]— Official  Signaiure—S^fKitiM-iD/ 
Deputy  RegiilTar-QeiKTal— Judicial  notice. — The 
Court  will  not  take  judicial  notice  ot  the  signature 
of  the  Deputy  Registt&r-Qeneral  under  s.  164  of 
The  Statute  of  Evidence,  1864.  Therefore,  a 
memorandum  signed  by  the  Deputy  Begistrar- 
Oeneial  endorsed  upon  a  stock  mortgage  that 
such  mortgage  has  been  filed,  is  not  evidence  of 
filing  unless  the  signature  be  proved.  Tkiock  ti. 
Fabrzll,  6  V.L.K.  (L.)  480;  3  A.L.T,  98. 

[N.S.W.,  Acts  Of  1863  isd  18771— Onus  of 
proof  between  applicant  to  bring  land  under 
the  Act  and  caveator  in  possession.— Where 
an  applicant  to  bring  land  under  the  Acts  shows 
a  oomplete  documentary  title,  and  that  he  baa 
been  in  poaaesaion  within  twenty  years  before 
the  commencement  of  the  proceedings,  the 
burden  ot  proof  to  defeat  hia  tiUe  is  on  the  cave- 
ator in  possession.  Boluko  v.  BaoroHToH,  1898 
A.C.  666,      And  see  cases  under  BsiHaiNa  Luis 

DNDEB  THE  ACT  —  Triol  Of  lutttl. 

[N.8.W,,  Act  of  1863,]— Plan— As  to  the 
admission  ot  a  plan  as  evidence,  see  Butth  v. 
Nbild,  10  N,S,W.L,R,  171.  Supra  itib,  Bbiko- 
D(o  Land  undib  the  Act- Trial  afiiiuet,  col.  BB. 
[TiCTOBU,  Act  or  1866,  s.  184.]— Plan— 
Deposit  of  at  TilUt  Office— Plan  loit—Evidmet 
of  itf  cont^nti — Action  for  recovery  of  land.^-ln 
an  action  tor  the  recovery  ot  land,  where  the 
plaintiff'a  certificate  of  title  refers  to  a  plan  of 
subdivision  as  being  lodged  in  the  I^tles  Office, 
that  is  evidence  as  against  him  that  the  plan  was 
BO  lodged,  Such  plan  of  subdivision,  comprising 
the  allotments  of  the  plaintiff  and  the  defendant, 
is  admissible  in  evidence  to  show  that  the  comer 
of  two  streets  forming  the  commencing  point  for 
both  plaintiff's  and  defendant's  measurements, 
ought  not  to  be  where  it  actually  appears  on  the 
ground,  but  is  not  oonolusive.  On  proof  that 
such  plan  had  been  lost  in  the  Titles  OfSoe.  a 
copy  of  it  on  which  the  office  had  for  some  years 
acted  was  admitted  as  secondary  evidence  ot  the 
plan  of  subdivision  tor  the  same  purpose.  Kellt 
v.  QiBDLEB,  12V.L,R.,  861. 

[VicTOHii,  Act  or  1866,]  —  Power  of 
At  to  mey^.fiej;iaf  ration  oj  documenit  executed 
under  —  Evidence  that  pouter  not  revoked. 
—Where  the  Registrar  of  Titles  refused  to 
register  a  transfer  of  certain  land,  the  title  to 
which  depended  on  a  deed  purporting  to  have 
been  executed  under  the  power  of  attorney,  on 
the  ground  that  evidence  must  be  given  ot  the 
principal  being  alive  at  the  date  of  the  registra- 
tion ot  the  power :  Held,  that  ha  was  right,  in 
Te  Wooofl,  6  W.W.  A«»  *'B.  (L.)  383,  N.C.  26. 
(Full  Court.) 
EXAMINATION  DE  BENE  EBSE. 

In  real  property  iMtu — Praetict 
Quare,  whether  an  order  ot  the  Full  Court 
is  ueoesaary  for  the  examination  of  a  witness 
de   bene   e$»e    in  a    Beal  Property  issue?    In 
re  CBbtes,  2  N.S.W.L.R.  801. 
EXCESS. 

Of  area    of  land   told  by   meiet  and 

bounds —  Compemation  for —  Vendor 

and  purchaier 
See  Bekkdie8  fob  I 
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EXECUTION— PORECLOBUEE—FEAUD. 


EXECUTION. 

Of  tn(trum«nf — Zn^ry    a»  to    Ava 


Set  ExGiBTBAB,  Dimss  op. 
EXECUTION  CREDITOR. 

MUdttcnption   of  land  in  itatement 
aceompavyivg  wnt — Damage* 

Set  RBUEDiBa  fob  DkpsiyjLTIOH. 

EXECUTOE. 

Land   in    name   of — Uegittration    of 
judgment  agaimt 

See  SaIiES  bt  Ssxrift. 
Mortgagee    of    teetator'i   land — Fore- 
eloeure — Execviorjeho  it  also  mortgagee 
ofteitator't  land  cannot  obtain  order/or 
foreeloture 

See  MoRTOAOK— J^oMcIiMur*. 

Ex  parte  Natiohal   TauHTKBa,  &o., 
Co.  Ltd.,  19  A.L,T.  222. 
Poeition  of,  at  to  landt  of  tettator 

See  Tramsubsioh. 
Trantfer   by — Liability  of    ettate   to 
dehu 

See  Tbinbfer. 

See  Tkanshibbion. 

EXECUTOEY  AGEEEMENTS. 

Set  Thubtb  AMD  EQXJiTiEa — Recog- 
nition of  (MMt». 

FALSA  DEMONSTBATIO. 

See  BonNDABns. 
FALSE  STATEMENT. 

See  Criuinai.  Law. 

FEES. 

Aituranee  fund 

See  AsauBANOB  Fund. 

See  TsAKSuiBSiON. 
For  vroduction  of  certijieate  of  title  by 
Arst  mortgagee 

See    MoBTaAQE — Poteen    of  miort- 

gagee. 

FIEEI  FACIAS. 

See  Sales  bi  Sekbift. 

FIXTUEE3. 

See  MoBTQAaE. 
Annexed  to  toil  by  virong  doer — Pur- 
See  Fraud. 

FOEECLOSUEE. 

See      MoBTOAOi  —  Foviere     and 
remedia  of  mortgagee 


FOREIGN  COMPANY. 

Rtgittration  of  trantfer  to 
See  BxGi&TRAB,  DunES  or. 


FOEFEITUEE. 


FOEGED  TRANSFEE. 

See  Ebkbdies  fob  Bkfritation. 

FORGERY. 

See  Crihinu,  Law. 
See  Fraud  (d.). 

FORM. 

DocwnentTiot  tn  aeeordance  with  form 
preteribed  by  the  Act 
See  TRAi4SinasiON. 
Of  caveat 

See  Caveat  against  Draumob. 
Of  mortgage 
See  E^aisTRAX,  Duties  of 

£1:  parte  Boxbuboh,   1  S.C.R.    (Q.) 


FRAUD. 

See  alto  CsETinoATB  of  Title. 
See  alto  Remedies  for  DEPRivATiaii. 
Application  to  bring  landt  under  Act 
See   alto  BsiNOiNa   Lahds   dhdu 
Act. 

Bill  v.  Bbcuuhb,  10  H.S.W.UL 
(Eq.)  261. 

CertiJkaU  of  title  obtained  by—SetuJ 
See  CERTiFtaATE  of  Title — (A.i 
Cancellation. 


Evidence — Burden  of  proof 
See  Lbhrbbbbo  v.  Sc 
B  C.B.,  21th  August,  1B85. 

Falte  etatement 
See  Criminal  Law. 


Juritdiction  of  Court  of  Equity. 

[a.*..  Act  or   1B61.]— Tha  Court  of  EjoilJ 

bu  conourreDt  it  not  aoie  jnrisdiction  in  ett*  " 

Iraud  arising  out  of   TAir  Seal  FroptTtf  id- 

Bbavt  v.  Bbjwt,  8  8.A.L,B.  810. 


FRAUD. 

B.  BHiKaiHa  Lard  dhdzb  thr  Act. 

C.  Etidehci. 

D.  FoBOZfi  LfiTBtWEHTS. 

B.  Feutd  upon  Criditobs. 
F.  iHNoaBHT  Pdxohukb. 

O.    HiBTUC. 

H.  Hones. 

A.  Dbfihitidx. 

[VicroBiA,  Act  of  1866,  bs.  49,  60]— Fraud, 
meaning  of.^Molesworth  J.  guve  as  inatance  of 
fraud  within  the  meaning  of  Act  No.  301,  collu- 
sion betwean  proprietor  and  vendee  to  defeat  an 
equitable  interoBt,  or  meanB  taken  by  the  vendee 
to  induce  a  peraon  having  equitable  interests  not 
to  enforce  his  right  or  lodge  a  caveat.  Bobebt- 
aoH  V.  KiiTH,  1  T.R.  (Eq.)  11,  14 ;  1  A.J.B.  14. 
[ViCTOBu.  Act  op  1866,  as.  49,  BO]— Fraud, 
meaning  of.  -Seotiona  49  and  60  of  the  Act  No. 
301  protect  a  purohaaer  from  encombranee*  not 
created  by  himself,  bttt  he  must  perform  a  oon- 
traot  into  which  he  has  himself  entered,  and  the 
Court  will  enforce  the  performance.  CnNNiMoaAii 
D.  GuTOBY,  2  T.L.B.  (Eq.)  197.      [Foil  Ckiurt.) 

[ViCToHu,  Act  ot  1866,  b.  50.]— Fraud, 
meaning  of.~The  Transfer  oj  Land  Statute 
(No.  801),  s.  60,  should  be  conatnied  strictly,  its 
oioeptiona  liberally.  Fraud,  in  that  section, 
applies  equally  to  the  cases  ot  fraud  by  a 
purchaser  and  by  a  vendor.  Cbohlet  v.  Faa- 
BBioB,  6  V,L.E.  (Eq.)  67.     (Full  Court). 

]VioiOKii,  Act  of  1866,  bs.  49.  60]— Fraud, 
meaning  of.— The  word  "  fraud  "  in  ss,  49  and 
60  of  The  Tranifer  of  Land  Statvtt  (So.  301) 
does  not  include  fraud  ol  the  conveying  party  in 
acquiring  title.  Coluu  p.  Thompson,  6  V.L  B. 
{EqJ  147. 

(VioTOBu,  Act  op  1890,  sa.  74,  140.]  —Fraud, 
meaning  of— Profccfion  of  dealing/  mith  regit- 
tertd  pToprietOT — AdTninUtrator  .regiiCfred  at 
proprietor—Mortgage  by  adminiitrator  to  lecure 
own  debt—ConttriKtive  fravd—Actval  fraud— 
Leaiehold  under  Victorian  ^c(.—"  Fraud,"  in 
a,  74  of  The  Land  Tramfer  Act,  1890  (No.  1149), 
which  provides  that  the  proprietor  ot  land  under 
that  Act  shall,  "  eicept  in  the  caae  of  fraud," 
hold  the  same  sobjeot  to  such  encambrancea  as 
are  notified  on  the  certificate  ol  title,  hut  abso- 
lutely tree  from  all  other  enoumbranoea  what- 
soever, with  certain  exceptions  therein  mentioned, 
means  moral  turpitude  — actual  dishonest  dealing 
— and  does  not  include  what  is  known  as 
"constructive  fraud."  Where  a  person  sells 
land  to  a  widow,  who  happens  aJao  to  be  adminis- 
trntrix  of  her  husband's  intestate  estate,  and  who 
gives,  as  security  for  a  portion  of  the  purchase 
money,  a  mortgage  over  a  leasehold  estate,  under 
The  Trantfer  of  Land  Act,  1890  (No,  1149), 
forming  portion  of  the  intestate's  estate,  of  which 
she  had  become  the  registered  proprietor,  held, 
per  Williams  and  Hood  J  J.  (^'Beckett  J. 
dinentiente),  that  actual  fraud  should  not  he 
interred,  and  that  the  mortgage  could  not  be 
defeated  by  the  neit-of-kin  of  the  intestate. 
Obboobt  v.  Alqjw,  19  V.L.B.  566.    (Full  Court} 

B.  BsinaiMa  Lutn  tddeb  ihs  Act. 

[S.A.,  Rui,  PMPBKTy  Acts,  1857,  1868,  1860, 

*»B  1861,]- Bringinpland  under  Act— CeMi/l- 
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eaU  of  tUU—CaiKeUation—Pravd—Volmaiay 
trantfer.^-in  1840  O.,  the  owner  in  lee-aimple  ol 
certain  land,  mortgaged  the  same  to  W.  as  truBiM 
for  F.  to  seonre  payment  of  £161  and  interest. 
In  184!!  a.  paid  £142  in  reduction  of  the  mort- 
gage debt  and  obtained  book  his  title  deeds,  but 
no  reconveyance  of  the  land.  In  1855  O.,  having 
sold  portion  of  the  land  to  H.,  offered  to  sell  lor 
£250  the  balance  to  A.,  who,  however,  on  the 
advice  ot  bis  solicitor  S.,  a  putnerof  C.,  declined 
to  purchase  on  aocount  ol  the  outstanding  legal 
estate.  In  September,  1866,  C.  bought  Irom  F. 
the  whole  ol  the  land  for  £30,  and  obtained  a 
conveyance  of  the  same  in  tee-simple.  In  Octo- 
ber, 18fi6,  C.  conveyed  the  land  to  S. ,  who  after- 
wards bought  from  M.  the  piece  of  land  M.  had 
formerly  purchased  from  Q.  8.  died  in  1868, 
indebted  to  A.  in  the  sum  of  £SSO,  in  satisfaction 
of  which  debt  the  devisees  of  S. ,  one  of  whcnn 
was  C,  conveyed  to  him  in  1859  the  abovemen- 
tioned  land,  C.  informing  him  at  the  time  that 
the  title  was  a  "  good  holding  title."  A.  at  onoe 
made  application  in  the  form  in  aohedttle  I.  to 
the  Act  of  1868,  to  bring  the  land  under  the  pro- 
visions ot  The  Real  Property  Act,  forwarding 
with  hia  application  an  abstract  of  title,  which  if 
examined  must  have  shown  the  OommiBsioners 
that  A.  was  not  entiUed  to  the  estate  in  the  land 
which  he  claimed.  The  Lands  Titles  Commis- 
sioners, pursuant  to  A.'s  application,  issued  to 
him  a  certificate  ot  title  under  the  provisions  of 
the  then  Real  Property  Act.  In  1861  Q.  brought 
ejectment  against  A.  and  obtained  a  verdict  in 
his  favour.  In  1868  Q.,  in  consideration  ot  a 
debt  then  due  by  him,  and  of  a  further  advance, 
conveyed  the  land  to  his  solicitors,  having  pre- 
viously paid  oft  the  balance  of  the  mortgage  debt 
of  £161  and  interest  to  the  assignees  in  insol- 
vency of  F.  and  obtained  an  order  under  the 
Trustee  Act  vesting  in  him  the  land,  and  C.'s 
solicitors  afterwards  sold  and  conveyed  the  same 
to  the  plaintiffs.  A.  died  in  1866,  and  in  1876, 
on  the  usaal  application  and  declaration,  the 
trustees  under  his  will  obtained  a  certificate  of 
title  to  the  land  in  their  names  and  afterwards 
transferred  the  same  to  the  defendants  as  devisees 
under  the  will  of  A.  On  suit  to  compel  the 
very  up  and  cancellation  of  the  certificates — 
}ield,  (1)  That  under  the  above  circumetances  A. 
jt  be  taken  to  have  known  of  O.'s  rights  at 
time  he  made  the  application  to  have  the 
land  brought  under  The  Real  Property  Act  of 
1858;  that  the  statement  in  his  declaration  In 
support  ot  the  application,  that  he  was  not  aware 
"  t  any  person  hod  any  claim,  estate,  or  inle- 
:  in  the  land  at  law  or  in  equity,  was  untme 
his  knowledge,  and  material,  and  that  on 
these  grounds  alone  the  certificate  was  obtained 
by  fraud  within  the  meaning  of  s.  40  of  The  Real 
Property  Act,  1861;  (2)  That  the  knowledge  of 
C.  of  the  outstanding  title  of  O.  aftected  A.  with 
notice  ol  the  same,  so  as  to  fix  him  with  con- 
structive fraud  in  making  the  above  application  ; 
(S)  That  the  fraud  contemplated  by  s.  40  of  The 
Real  Property  Act,  1861,  is  not  necessarily  moral 
fraud,  hut  embraces  fraud  in  its  ordinary  legal 
;  (4)  That  certificates  ol  title  under  the 
earlier  Beal  Property  Acta  are  subject  to  the 
jtion  contained  in  s.  40  of  The  Seal  Pro- 
perty Act,  1861,  and  liable,  under  that  section,  to 
be  avoided  if  obtained  by  fraud ;  (6)  That  the 
protection  extended  by  s.  114  ol  The  Beal  Pro- 
ftrty  Act,  1861,  to  transterees  from  the  registered 
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proprietor  of  land  under  that  Act  Applies  to  , 
teaDBlBrees  toi  value  only,  and  not  to  mere  volun- 
teers. Bioos  V.  WELLieTKB,  14  S.A.L.B.  BS. 
(FaUOoort.) 

[8. A.,  Act  or  1861.]— Briaging  land  under 
the  Act— CertifoHteo/  titU—Partiei.—U.,  the 
eldest  eon  of  a  deceased  proprietor,  traudnlentlj 
Applied  in  the  name  of  his  father  to  have  certain 
lands  bronght  nndei  the  Act,  stating  inter  alia  in 
his  declaration  that  he  was  not  aware  of  any 
mortgage  other  than  set  forth,  and  stated  as 
follows  :  "  That  K,  lent  to  me  the  aam  of  £250 
on  the  security  of  the  said  piece  of  land,  and 
that  I  have  agreed  to  execute  and  register  a 
mortgage  for  the  said  sum  to  the  said  E.,  oi  to 
vhom  be  may  desire."  A  certificate  of  title  was 
accordingly  issaed  In  the  name  of  the  deceased 
owner,  and,  on  the  date  when  the  same  was 
issued,  M.  executed,  in  the  name  of  the  deceased, 
a  memoraudum  of  mortgage  to  a  party  other 
than  E.  to  secure  the  sum  of  £250  and  interest— 
preaumably  the  same  sura  expressed  in  the 
applioation  to  have  been  advanced  by  K.  On  a 
bill  filed  to  set  aside  the  certificate  of  title  and 
mortgage :  Htld,  that  the  Lands  Title  Com- 
miBsioners  hodno  power,  under  the  circnm stances, 
to  issue  the  certificate  of  title  id  the  name  of  a 
dead  man,  and  that  thecertificate  of  title  and,  con- 
Beqaently,  the  mortgage  were  nollities ;  and  that 
neither  the  heir-at-law,  uoi  the  eiecutore  of  his 
will,  the  Regis  Irar- General  nor  the  Commissioners. 
were  necessary  parties  to  the  suit  BaiDT  r. 
BaiUY,  a  8.A.L.K  319. 

[VicTOKiA,  Act  or  1866,  b.  106.]-Bringing 
Und  under  the  Act — Perion  not  tkt  owner 
hringing  land  under  the  Act  in  Au  men  Tunnt  — 
Ejectment— CarKellation  of  cerlifieatt  ef  title— 
Execution  of  tramftr  to  right/ui  ou^ner—  Eipeittet 
tf  bringing  land  iindrr  the  Act — ileim  prurifa. — 
Where  the  owner  of  land  had  been  deprived  of  it 
by  the  defendant  having  brought  it  under  The 
Trantfrr  of  Land  Statute,  and  having  obtained  a 
certificate  of  title  in  his  own  name  by  means  of 
false  and  fraudulent  declarations,  the  Court 
would  not  order  the  Rf  gistrar  of  Titles  to  oancel 
such  certificate,  he  not  having  been  made  a  party 
to  the  action  ;  but  it  ordered  the  defendant  to 
give  ap  possession  of  the  land,  with  meme  profits 
for  the  time  he  had  been  in  occupation ;  also  to 
deliver  up  the  duplicate  certificate  of  title,  and  to 
eieante  atranafer  to  the  plaintiff.  The  defendant 
was  not  allowed  the  expense  of  bringing  the 
land  under  the  Act.  Cole  v.  Aedt,  18  V.L.R. 
461. 

[N.Z..  Act  of  19S5.  s.  66  ]— Bringing  land 
under  the  Act — Rtgittration  of  void  conveyance 
from  tfativei  —  Regitttred  proprietori  declared 
tmiteei-  He-tranifer  ordered.  -  The  registration 
under  the  Act  of  a  void  conveyance  from  Natives 
by  the  parti ea  to  whom  it  purports  to  convey  ia  a 
wrongful  obtaining  of  what  is  equivalent  lo  the 
legal  eatato.  and  such  parties  are  truEteea  for  the 
Natives,  and  the  Cou>t  will  give  eflect  to  the 
trust,  and  direct  transferto  them.  Matthews  v, 
PuuoMC,  7  N.Z.L.B.  523.     (Court  of  Appeal.) 

IS.A.,  Act  or  1861,  s.  39.]— Bringing  land 
under  the  Act  — Unrigiatered  deed. — Equitable 
rii7 hi.— Although  an  nnregislered  deed  is  not 
e^ectual  to  pai^s  an;  interest  in  land  under  s.  39 
of  the  Act  ol  1861,  yet  it  ia  effectual  to  paea  an 
equitable  right  to  set  aside  a  oertifioate  of  tiUe 
rating  thereto,  which  has  been  obtained  by 


fraud.  (On  appeal,  affirming  the  deddco  id  the 
Supreme  Court).  HcBlubtbx  v.  Bioos,  S  ipp. 
Cas.  314. 

C.  EviDKHCX. 

[Q.,  Acr  OF  1661,  s.  44.}— Burden  of  proof  of 
fraud. — In  an  action  by  the  registered  proprietor 
for  recovery  ol  possession  of  liuid,  the  defeaduit 
alleged  fraud.  The  plaintiff  produced  the 
certificate  of  title  Itee  tn^  encumbrance.  Hf  U, 
that  the  onus  of  proving  fraud  lay  on  the 
defendant,  and  that,  unless  fraud  was  proved, 
the  plaintiff  was  entitled  to  poaseasion  sgainstsll 
the  world.  Lehnibebo  d.  ScoLstlsKNBB.  B.CJt., 
24th  August,  1885. 

D.  FoBOED  Imbtbuxxnts. 

[N.Z.,  Act  or  1865,  s.  66.]— Forged  convey- 
ance —  Fraud  —  Innocent  purekater  otdrijitiis 
title  under  the  Act. — Where  a  signature  to  a  deed 
of  conveyance  ia,  without  tha  knowledge  of  tbe 
purchaser,  a  forgery,  and  the  land  tberebi 
conveyed  is  brought  under  The  Land  Traiufrr 
Act.  the  parchaaer's  title  to  the  land  L' 
unimpeachable.  Coluun  A  Cubkk  t.  Rmi 
PuwHANOA,  N.Z.L.B.  4  8.0.  230. 

[N.Z.,  AoT  0?  1866,  8.  68.]— Forged  Mort- 
gage —  Regittration — £ndorieiii«nt  obtained  tj 
fraud. — A  person  stole  a  proviaional  certificsle 
under  The  Land  Tranefer  Act  and  forged  the 
name  of  the  owner  of  the  land  to  a  memorandmi 
ol  mortgage  in  favour  of  a  person  who  in  govt 
faith,  advanced  money  on  (he  supposed  aecuriir.  , 
The  memorandum  of  mortgage  was  duly  regii-  | 
tered.  A  summons  was  issued  on  behalf  of  ite 
Diatrict  Land  Hegistrai,  calling  on  the  mortgage 
to  deliver  bis  documents  al  title  up  to  have  the 
registration  memoranda  cancelled.  Held,  Ibu 
the  forged  memorandum  conferred  no  title,  sod 
the  registration  thereof  must  be  vacated,  h  f 
Land  TaANsyEH  Aci,  ex  parte  Divi,  6  N.Z,L.B. 
760,    (Court  at  Appeal.) 

[N.Z.,  Act  of  1885,  bs.  35,  36,  39.]— Forgery 
of  Transfer. — A  person  employed  an  agenllD 
procure  a  transfer  of  a  memorandom  of  rnon- 
gage  under  The  Land  Tramfer  Act.  The  agsnr 
procured  a  transfer  of  the  mortgage  to  be  (l^ 
culed  by  one  joint  mortgagee  and  forged  tbe 
signature  of  the  other.  He  then,  on  behalf  ol  ibe 
transferee,  procured  him  to  be  r^stered  as  mort- 
gagee. The  transferee  paid  the  consideratioa 
money  to  tbe  agent,  who  mi  sap  propria  led  il. 
Held,  that  the  memorandum  of  registraliOD  ni 
procnred  by  fraud,  and  an  order  was  made  Ibil 
it  be  delivered  up  to  be  cancelled.  Ez  jarU 
Batham,  B  N,Z.L.Il.  342.     (Court  of  Appeal.) 

[VicTOHiA,  Act  OF  1866,]-Forged  Transfer 
— Ftctitioat  Iraniferee— Forged  mortgage— E£r<! 
of  regiitration. — The  Victorian  Transfer  of  Land 
Statute  protects  those  who  derive  a  registered 
title  bona  fidt  and  for  value  from  a  registertd 
owner.  Accordingly  they  need  not  investigiit 
the  litle  of  such  owner,  for  they  are  not  tSectd 
by  ite  infirmities.  Bat  they  muat  ascertain  ■> 
their  own  peril  hie  existence  and  Identity,  the 
authority  of  any  agent  to  act  for  him,  and  ibe 
validity  of  the  deed  under  which  they  clsim. 
The  name  of  a  regibtered  owner  having  bMii 
removed  in  tavonr  of  a  fictitious  and  non-eiiEling 
transferee  as  the  result  of  a  forged  transfer,  s 
mortgage  purporting  to  have  been  executed  bj 


1(U  FtIA 

moh  tianateree  iru  subsequently  pat  npoii  the 
regiatAT  by  bim&-jide  mortgagees.  la  k  suit  by 
the  true  owner  against  the  Kegiatrai,  the  mort- 
gagees, and  Che  pecpatre.toi'  of  the  UwiA—Hdd, 
(a)  that  the  pl&intifi'B  name  must  be  restored  to 
the  register;  (b)  that  the  moitgage  was  inTalid 
and  did  not  in  favour  of  the  mortgagee  aonstitnte 
kn  enonmbiance  on  the  plaintifE's  title,  though 
under  the  Aot  it  would  have  that  efleet  in  favour 
of  a  boaa-fiie  legistemd  asBiguee  thereof.  OlBBS 
V.  Hewzb,  1891  A.a  248. 

[ViCTOBii,  Act  ot  1866]— Fraud  — /"orawJ 
transfer — Innoevit  purchater — A  registered  pro- 
prietor under  the  Act,  being  a  parchaser  for 
valne  and  without  notice  of  the  forgery,  acquires 
by  virtue  of  the  Act  Eul  indefeasible  title  to  the 
estate  or  interest  of  which  he  is  registered,  even 
althongh  suob  registration  may  have  been  effected 
by  means  of  a  lorged  instrument  O'Cohkob  v. 
O'CoHNOB,  9  A.L.T,  117. 

[Q.,  Acr  or  1861,  es.  123,  ISSj-PorEed 
transfer — BfgutraHon  of  trant/erte—Bona  tide 
purchaser  Jor  value  from  tTatisferle—The  English 
Registry  Acts  contranied.  —  Under  Tlie  Real 
Property  Act  □/ 1861  a  bonii  ^«  pmxjh&eer  f or 
valoe  without  notice  from  a  proprietor  registered 
OD  a  forged  transfer  obtains  on  registration  the 
legal  estate.      Bailey  v.  Cbisb,  3  Q.L-J.  42. 


B.  Frutd  cfok  CREniraas. 

[N.S.W.,  Act  of  1862-]— Fraudulent  aettle- 
ment — Of  land  under  ifte  Act,  tnilhin  IS  EUt., 
e.  B—SetlCemenl  set  aiidt. 

See  LiiOTD  v.  BLinaNiHUi,  S  N.8.WX3. 
(Eq.)  99. 

[N.Z.,Acr  OF  1870. B3.  J2, 142.]— Fraud  upon 
creditors — Purchaie  in  icife's  name — Certificate 
o/titU — Setting  aside.— R.  bought  apiece  of  land 
and  directed  the  vendor  to  transfer  it  to  his  wife, 
in  whose  name  a  certificate  of  title  accordingly 
iasaed.  The  wife  died,  leaving  a  son.  The 
husband  filed  a  declaration  of  iusolveiicy  under 
The  Debtors  and  Creditart  Act,  1876,  within  three 
years  from  the  date  of  the  tiansf et.  In  a  suit  by 
the  creditoiB'  trustee  to  have  the  certiBoate  of 
title  declared  void:  Held,  that  although  the 
certiBcale  of  title  was  bad  as  against  the  plainUfl 
as  tniBtee,  it  was  good  as  between  the  bankrupt 
and  the  heii-at-law.  Xbe  decree  was  thst  after 
satisfaction  of  the  claims  under  the  bankruptcy 
and  the  payment  of  all  costs,  the  residue  ol  the 
land,  or  the  proceeds  therefrom,  belonged  to  the 
hoir-at-lBw.  H*ll  v.  Hu.t,.  3  N.Z.J.R-  (N.8.) 
S.C.  259. 

[VicroBU,  Act  of  1866.  b.  63.]— Transfer 
by  fotber  to  bis  children  —  Landed  estate 
sabieet  to  a  mortgage  —  Bona  Jidea  —  Valu- 
able eontidtration—Tkt  Land  Tax  Act,  1877 
(A'o-  6TG),  (t.  i,  3S. — A  father  of  a  family,  with 
B  view  to  providing  tor  his  children,  bought  for 
them  a  station,  consisting  of  freehold  land,  under 
The  Transfer  of  Land  Statute,  comprising  a 
landed  estate  wiUila  the  meaning  of  The  Land 
Tax  Act,  1877,  and  stock  thereon,  the  land  being 
aabject  to  a  mortgage  under  The  Trantfer  of  Land 
Statate.  He  requested  the  vendor  to  transfer 
direct  to  the  children,  but  as  some  of  them  were 
minors,  he  refused  to  do  so,  and  the  father  took 
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the  transfer  to  himself,  and  gave  his  p^ 
notes  for  the  purchase  monej,  extending  over  a 
period  of  ten  years,  except  a  small  amount  which 
he  paid  in  cash.  He  also  gave  a  second  mort- 
gage  over  the  land  to  secure  the-payment  of  the 
promissory-notes.  Forthwith  he  transferred  the 
lands,  except  a  small  portion  which  he  retained 
for  himself,  to  his  children,  in  such  portions  as 
that  each  was  under  the  taxable  amount,  and 
the  children  were  registered  as  the  absolute  pro' 
prietors  in  fee-simple  of  those  portions.  There- 
upon the  Begiatrar  placed  the  father's  name  on 
the  Land  Tai  Register  as  owner  of  the  whole  of 
the  lands.  The  stock  was  not  transferred  lo  the 
children  but  ran  over  all  the  lands.  There  was 
an  understanding  between  the  father  and  his 
children,  that  a  fund  was  to  be  raised  out  of  the 

E reduce  of  the  station  and  stock  to  meet  the 
ills  given  by  the  father,  the  intention  being  that 
the  station  should  pay  for  itself  in  the  ten  years. 
The  Registrar,  though  requested  to  do  so,  refused 
to  remove  the  father's  name  from  the  Land  Tax 
Registerinrespectofauohtransfer.  Uponanorder 
ntsi  to  remove  bis  name  in  respeol  of  all  the 
lands  except  the  portion  he  had  retained  for  him- 
self :  Held,  that  the  liability  under  The  Transfer 
of  Land  Stufut^  (No.  BOl),  s.  63,  of  the  transferees 
to  pay  the  mortgage  debt  did  not  form  a  valuable 
consideration  for  the  transfers  to  the  children, 
and  that  such  a  dealing  by  a  father  of  a  family 
in  favour  of  his  cbildcen  was  not  a  transfer  bona 
fide  for  valuable  consideration  within  the  mean- 
ing of  B.  i  of  The  Land  Tax  Act,  1877,  No.  575. 
Puck  f.jBHirKs.G  Ch.D.  619,  distinguished.  Ex 
parte EIHU.Y,  lOV.L.R.  (Eq.)  68.     (Full  Court.) 

[VrcroBii,  Act  of  1866,  sa.  43,  139.]— Void 
■eltlement  under  37  Elix,,  c  4— Registration 

of  collusive  settlement.  — Where  a  settler  agreed  to 
sell  the  settled  land  to  M. ,  and  the  deed  of  purchase 
contained  false  recitals  as  to  the  purobase  money, 
although  there  was  some  money  due  to  M.  at  the 
time  of  purchase,  the  Court,  while  holding  that 
the  settlement  was  void  as  against  M.'s  boni-fide 
debt,  upheld  the  Registrar's  refusal  to  register  the 
transfer  under  the  statute  to  M.,  refusing  to  make 
U.  proprietor  out  oi  regard  to  the  provisions  of 
s.  13S  of  Act  No.  SOI,  but  directed  the  trustee  of 
the  settlement  to  execute  a  mort^tage  (0  M.  under 
the  Act.  Moss  o.  WrLLUXSOX,  3  V.L.B.  (Eq.) 
221. 

[TiCToan,  Am  or  1S90,  sa.  47,  50]— Volun- 
tary purchase  in  name  of  infant  son. — Obser- 
vations apon  a  voluntary  purchase  of  land  under 
the  Act  No.  301  by  a  father  in  the  name  of  an 
infant  son.  BtnK  of  Tictoru  v.  lUwuita,  6 
V.L.B.  (Eq.)  Ill;  3A.L.T.  9. 

[N.S.W.]— Voluntary  Settlement- Afarrud 


Begistrar-Oeneral  is  not  entitled  to  m^e  a  noti- 
fication on  the  certificate  of  title  that  the  transfer 
is  made  subject  to  the  provisions  of  s.  65  of  The 
Banleraptcg  Act.  Ex  parte  OimbSon,  15 
N.S.W.L.B.  (L.)  130.     (Full  C!ourt.) 

F.   iNKOCXm  PCBCHASBB. 

[N.Z.,  Act  of  1885,  a.  139.]— Innocent  pur- 
chaser —  Chattelt  of  third  person  annexed  to 
the  soU  by  wrongdoer  —  Subsequeru  sale  of 
freehold  —  ProUction    of  purchaser    undtr    s. 
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ISO  of  The  Land  Tranifer  Act.  IBBS.  —  The 
pniotuMer  of  land  under  the  proviBiona  ot 
The  Land  Tranifer  Act,  isas,  on  which 
chattels  ot  a  third  peTsoa  have  been  wrongly 
flxed  is.  in  the  kbaenoe  ot  fraud,  protected  b;  b. 
IS9  at  that  Act ;  and  the  mere  Imowledge  that  a 
claim  has  been  mode  which  might  or  might  not 
prove  valid,  but  which  the  claimant  has  taken 
no  atejiB  to  make  good,  is  not  fraud  within  the 
meaning  at  that  section.  Nicbolbon  v.  Bahk 
or  Kbw  Zialank,  IS  N.Z.L.K.  428. 

[VrcTTOBU.]  — Innocent  purchaser — Fraud  of 
vendor. — Fraud  in  a  vendor  doea  not  vitiate 
title  ot  innocent  pnrchaMr.  Gullen  v.  TaouFsos, 
5  V.L.R.  (Eq.)  147. 
[S.A.] — Innocent  purchHSCTB  or  mortgagees 
for  valuable  consideration— Land  grant  ob- 
taintd  by  fraud.— Quart,  whether  a  land  grant 
obtained  by  fraud  is  not  good  as  between  the 
Crown  and  innocent  purchasers  or  raortgageee 
tor  valuable  coneideration  1  Attohnxt-Qbherai, 
V.  O'ScLLiviir,  12  a.A,L.R.  90. 

[M.Z.,AcT  OF  1886,  s,  66.]— Innocent  pur- 
chaBcr— Principal  and  agent — Authority  of  agent 
^-Attorney  to  tranifer  property — Common  agent 
— Common  lolicitor  —  Payment,  what  amount! 
to  —  Purchiut  for  value.  -  Tiie  plaintiffs 
appointed  H.  and  Co.,  solicitors,  ol  Christcburch, 
New  Zealand,  attorneys  tor  them  to  get  in  certain 
moneys  invested  on  mortgage  in  New  Zealand 
and  remit  them  to  the  plaintiffs  in  EDgland,  and 
toT  that  purpose  to  exercise  powers  of  sale  and 
to  evecute  transfers  and  releases.  H.  and  Co. 
oooordiDgty  sold  to  one  A.  the  landa  oompriaed 
in  a  mortgage  from  one  D.  to  the  plaintiffs, 
registered  uader  The  Land  Tramfer  Act.  H. 
and  Co.  were  also  attorneys  and  solicitors  for  the 
defendant,  who  wasolso  resident  inSnglond,  and 
had  shoitl;  before  entrusted  them  with  a  con- 
siderable  sum  tor  investment,  and  they  agreed 
on  behalf  of  the  defendant  to  advance  to  A. 
£1100,  part  of  the  parchase  monej  payable  to 
the  plaintiffs,  on  the  security  of  a  mortgage  to  be 

S'  ran  by  A.  to  the  detendajit  over  (he  property 
iog  purobosed.  They  acted  aa  solicitors  in  tiie 
matter  for  A.,  as  well  as  for  the  plaictiits  and 
defendant.  As  attorneys  lor  the  plaintiSs,  they 
executed  a  transfer  to  A.,  who  paid  them  the 
balance  ot  the  purchase  money  over  and  above 
the  £1100,  and  executed  a  mortgage  in  favour  of 
the  defendant  to  secure  the  £1100.  H.  and  Co. 
(hereupon  credited  the  plaintiffs  in  their  books 
with  the  £1100,  and  debited  the  defendant  with 
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time  in  respect  of  the  £1100. 
which  had  been  entmsted  to  H .  and  Co.  by  tie 
defendant  had,  in  tact,  at  the  time  ot  their 
receipt  b^  H.  and  Co.  and  previously  to  the  trans- 
action with  the  plaintlCts  and  A.,  been  paid  by  H. 
and  Ca  into  their  baziking  account,  which  was 
then  and  continued  afterwordsheavily  overdrawn 
nntil  their  bankrttptey,  which  took  place  some 
years  altemords.  H.  and  Co.  conceal  the  sale 
to  A.  and  mortgage  to  the  defendant  from  the 
plaintiffs,  rendering  them  acuonnle  which  treated 
the  original  mortgage  from  D.  to  the  plaintiffs  as 
subsisting,  and  remitting  them  amounts  as  for 
interest  under  that  mortgage;  and  the  plaintiffs 
did  not  become  aware  of  the  true  state  of  things 
until  the  bankruptcy  ot  H,  and  Co.  Hdd  by  the 
Conrt  ot  Appeal  (r£iierring  Denniston  J.),  that 
the  [laintiffs  were  entitled  to  a  transfer  from  the 


defendant  of  the  mortgage  from  A.  to  the  ddra- 
dant,  the  defendant  not  having  paid  the  cons- 
deiation  money  for  it  to  the  pluntiffe,  who  vere 
entitled  to  receive  it  under  the  irrevocable  ordet 
from  A.  implied  from  the  nature  ot  the  tmu- 
action,  He}A  {per  Denniston  J.  in  the  Bapcrme 
Court  and  per  Bichmond  J.  in  the  Court  ot 
Appeal],  that  the  title  of  the  purohaser  A.  ns 
unimpeachable,  he  being  entitled  to  ^nnnnif  tbtt 
the  vendors  bod  received  the  money  from  lbs 
new  mortgagee  before  parting  vrith  the  translei. 
CiRDKM  t.  Qnjjrr,  13  N.ZX.R.  457.  (Full 
Court.)  And  see  other  cases  infra  tub  Keiudies 
FOR  DEFtuviTioN — BonA  fide  purchottT, 

6.  MiBTAEB.  (SeeaUo  Ekbob.) 
[N.Z.,  Act  Of  1670,6.  129.]— Mistake— ralinj 
advantage  of,— A.  agreed  to  sell  to  B.  and  C. 
separate  parcels  of  land,  held  under  the  proii- 
aiona  ot  The  Land  Tranijer  Act.  Byun  innocnrt 
mistake  ol  all  the  parties  the  land  agreed  lo  be 
sold  to  B.  was  IronafErred  lo  C,  and  vice  vena, 
and  certificates  of  title  were  issued  according]'. 
Upon  the  mistake  being  discovered  C.  took  pos- 
session of  the  land  contained  in  bis  COTtiEcate  ol 
title,  whereupon  B.  brought  an  action  claimiiig 
that  C.  might  be  decreed  to  execute  a  transfer  to 
rectify  Che  misUke.  Held,  (1)  That  this  vssa 
case  coming  within  the  enacting  portion  of  s.  129 
of  the  Act  of  1870,  and  therefore  on  action  ccnld 
not  be  maintained  ;  (2)  That  the  taot  that  C.  kept 
possession  ot  the  land  erroneously  tronst erred  to 
him  after  the  discovery  of  the  mistake  did  nol 
amount  to  trand  within  s.  129(4);  (3)TbBtu 
the  action  came  within  s.  139,  the  general  equi- 
table jurisdiction  of  the  Court  could  not  b« 
invoked  for  lehef.  Joxta  v,  JoNxa,  II.Z.L.B.  3 
S.G.  IS. 

H.  Noiioi. 
[VicioBu,  Act  of  1866,  ss.  48,  60.]- 
Actual  or  constructive  notice.— S.  60  of  TJif 
Tranifer  of  Land  Statute  {No.  301)  protects  frein 
oonstructive  notice,  bnt  not  from  actual  notice,  ol 
fraud.  CoLONiAi,  Bikjut  or  Austbai.isu  v.  Fit, 
6  V.L.B.  (Eq.)  196. 

[N.Z„  Act  OF  1870,  sa.  119,  129J— Actual  ot 
constructive  notice— Br«iefc  of  tnut— Negli- 
gence— Duty  to  inquire— Bon&  fidei — Craflnj 
tcifA  proprietor  regittered  lubiequently  to  agnt- 
ment  but  before  comiileti(m—C(mtiderationpfuii<<! 
before  regiitratiim — Bona  fide  trantf tret  for  nolu 
—  Knowledge  of  tolidlor,  —  The  plaintiE'E 
father  died  in  1876,  leaving  a  will  by  wbidi 
he  devised  and  bequeathed  all  hia  propeit; 
to  a  trustee  in  trust  to  pay  the  income  to 
his  wife  daring  her  widowhood,  and  after  ttf 
decease  or  remarriage  in  trust  for  all  hia  children. 
In  1876  the  testator's  widow  married  the  defcD 
dant  E.  In  !8TT  the  trustee  named  in  the  ■H 
was  on  his  own  petition  discharged  froin  liie 
tniats  by  the  Supreme  Court,  and  E.  appointed  in 
his  stead.  In  February,  1883,  the  defendant  B-, 
at  the  request  of  K.  and  Mrs.  E, ,  on  the  secmil; 
of  the  certificate  of  title  ot  land  at  G,,  deposited 
with  him  at  the  time,  paid  a  enm  ol  £27  in  dii- 
charge  of  a  private  debt  of  E.  B.  knevstll:! 
time  that  the  land  at  G.  was  part  of  tiie  propert; 
left  by  pUintift's  father,  and  that  E.  was  tnisle«, 
but  was  not  aware  of  the  tenns  of  the  will  and 
made  no  inquiries.  In  August,  1883,  B-,  at  the 
request  ot  E.  and  Urs.  E.,  and  on  condition  tbal 
they  should  transfer  to  him  land  at  W.,  *1» 


£261  in  disohorge  of  another  priv&W  liability  ot 
K.  B.  T&B  again  aw&re  that  the  land  was  truat 
propertj.  but  ignoriuit  of  the  terma  of  (he  trust, 
and  made  no  inqniriea.  B.,  having  paid  the 
£86t,  was  referred  to  A.,  a  Bolieltor,  for  the 
certificate  of  title  of  the  land  at  W.  The  certifi- 
cates of  title— both  that  of  the  land  at  O.  and 
that  ot  the  land  at  W. — were  then  still  in  the 
name  of  the  testator,  but  A.  had  in  his  hands 
applications  by  K.  to  be  registered  as  proprietor 
of  both,  signed  b}r  B.  in  Januar;,  1863.  B. 
infonned  A.  of  the  attieement  between  himself 
and  E.  and  Mrs.  E.,  and  Instrnoted  him  to  pro- 
□eed  with  the  registration  ot  E.  as  proprietor  ot 
the  land  at  W..  so  that  E.  might  transfer  to  him. 

A.  was  aware  of  tlie  terms  of  the  trust,  but  did 
not  inform  B.  ot  them.  E.  having  been  regis- 
tered a«  proprietor  of  the  land  atW,,  executed 
in  April,  1684,  a  transfer  ot  it  to  B.,  prepared  b; 
another  aolioiloi  acting  tor  B.,  who  a&i  got  it 
registered.  In  September,  ISSA,  B.  sent  A.  the 
certificate  of  title  ot  the  land  at  O.,  which  he  had 
had  since  February,  1B83,  asking  A.  to  get  the 
legietration  ot  E.  as  proprietor  of  the  land  also 
completed.  Id  April,  1884,  A.  returned  B.  this 
certificate  of  title  with  E.  registered.  In  August, 
1885,  B.,  with  the  knowledge  ot  and  without 
objection  b;  Mrs.  E.,  got  £.  to  execute  a  mort- 
gage to  him  ol  the  land  at  O.  to  secure  £90,  Uie 
balance  then  owin^  to  him  bj  E,  on  account  of 
the  above  transactions.  The  mortgage  was  pre- 
pared bv  the  solicitor  acting  tor  B.,  who  had 
prepared  the  transfer  and  was  registered  by  him. 

B.  had  not  then  any  further  knowledge  of  the 
trusts  of  the  wlU.  In  1887  B.  toreolosed  hia 
mortgage  and  became  registered  proprietor  of  the 
land  at  G.  In  a  snlt  by  the  plaintifl  to  have  a 
new  trustee  of  the  will  ot  his  father  appointed 
and  tor  a  decree  that  B,  should  retransfer  the 
lands  at  Q.  and  W.  to  such  trustee  free  from 
encumbrance  pennlston  J.  having  given  jtidg- 
moilt  tor  (he  detendantj :  Held  on  appeal  {per 
Prendergast  O.J.  and  Edwards  J),  that  the 
natore  of  the  tnmsactions  themselves  being  such 
OS  to  give  B.  notice  that  they  must  necessarily  or 
presumably  involve  a  breaon  ot  trust,  he  was  not 
protected  bv  a.  119  ot  The  Land  Trantfer  Act, 
ie70;and  that  it  was  immaterial  that  B.  believed 
that  E.  had  power  to  deal  with  the  Wd  with  the 
consent  of  Urs.  E  ,  as  he  had  no  reasonable 
ground  tor  so  believing.  Per  FrendergEist  C.J.: 
That,  at  least,  the  onus  was  thrown  upon  B.  to 
ahow  that  he  was  not  guilty  ot  fraud  but  dealing 
honestly  though  negligently,  and  that  he  had  not 
disohai^  that  onus.    P^  Edwards  J.:   That 

A.  was  acting  as  B.'s  aolioitor  or  agent  in  pro- 
curing E.  to  be  registered  as  proprietor,  and  that 

B.  was  affected  by  A.'s  knowledge  that  a  breach 
of  tmat  was  being  committed;  that  the  contracts 
with  E.  tor  security  having  been  entered  into 
when  E.  was  not  the  registered  proprietor,  were 
Dot  protected  by  s,  119,  and  that  no  fresh  con- 
sidemtion  having  been  given  at  the  time  when 
the  documents  sought  to  be  impeached  were 
executed,  B.  was  not  a  bona  fidt  transferee  tor 
value  tmder  s.  129  (ij  of  the  Act  ot  I87U.  Held 
(ptr  Williams  and  Conolly  JJ.),  that  the  term 
(rand  in  s.  119  means  actual  fraud  as  distin- 
gnisbed  from  eonstmotiTe  or  equitable  fraud ; 
that  B.,  having  acted  In  good  faith,  was  protected 
by  that  section  even  though  grossly  negligent; 
that  be  was  so  protected  notwithstanding  that 
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the  debt  had  been  incurred  and  the  agreement  to 
secure  Riven  before  E.  was  registered  as  proprie- 
tor; and  that  A.  had  net  acted  as  B.'s  solioitor, 
and  his  knowledge  oould  not  be  imputed  to  B. 
The  Court  being  evenly  divided,  the  appeal  was 
disiQlssed.  Sutth  d.  Esbkbi  ikd  Brown,  9 
N.Z.L.B.  449.    {Ooort  of  Appeal.) 

[Yioroau,  Airr  or  1S66  (No.  301),  ss.  49,  00]— 
Constructive  Notice — Fratid  in  acquiring  eer- 
tiJieaU — Adnerie  poteeuion — Tenant — Mortgagor 
and  mortgagee. — The  word  "fraud"  in  ss.  49 
and  50  of  The  Trani/er  of  Land  Statute  (No.  SOI) 
does  not  include  fraud  of  the  conveying  party  in 
acquiring  title.  Cuoiir,ST  t>.  Firebkacs  [6 
V.L.B.  (p'q  )  57]  dietinguiihed.  SembU,  the  pro- 
tection afforded  by  s.  49  ot  The  Tramferof  Land 
Statute  (No.  301)  to  a  tenant  does  not  extend  to 
protect  the  title  ol  the  landlord.  A.,  a  registered 
proprietor  of  land  under  The  Tratufer  of  Land 
Statute,  borrowed  money  from  B„  and  was 
induced  by  him  to  eign  a  document  which  he 
supposed  to  be  a  security,  but  which  was  a  trans- 
fer by  him  to  B.  ot  the  land.  B.  had  himself 
registered  as  proprietor  and  morlgaged  the  pre- 
mises to  C.  The  premises  were  throughout  in 
the  occupation  ot  a  weekly  tenant  ot  A.,  who  pud 
rent  to  him.  Upon  the  discovery  ot  B.'s  fraud, 
A.  filed  hisbill  against  B.  and  C.  for  redemption. 
Held,  that  but  tor  The  Tranter  of  Land  StatiM 
(No.  301),  s.  HO,  C.  could,  by  the  tenancy,  have 
bean  afiected  with  constructive  notice  of  A.'s 
rights,  but  that  that  section  proteoted  him,  and 
that  the  mortgage  to  0.  was  good  as  against  A. ; 
and  decree  for  redemption  made  upon  payment 
by  A.  or  B.,  and  it  by  A.  then  B.  ordered  to  repay 
him.     Cdlmb  v.  Thompson,  6  V.L  B.  (Eq.)  147. 

[VimoBiA,  Act  ar  1866  (No.  301),  ».  ISO.]- 
Conatructive  notice— Solicitor  and  elUnt— 
Breach  of  truet. — A, ,  a  solicitor,  was  the  survivor 
of  two  trustees  ot  a  settlement  under  which  they 
had  power  to  invest  and  to  vary  investments 
with  the  consent  of  the  tenant  tor  life,  and  the 
tenant  tor  lite  had  power  to  appoint  new  trustees, 
which  was  never  exercised.  A.  was  also  attorney 
under  power  of  the  defendants,  trustees,  to  invest 
moneys.  He  invested  moneys  of  the  settlement 
trust  in  his  own  name  upon  mortgages,  one 
only  ot  which  was  under  The  Tranefer  of 
Land  Statute,  and  paid  the  income  to  tlie 
tenant  for  life,  rendering  signed  ocoonnts 
referring  to  them.  Shortly  after,  being  indebted 
to  ^e  defendants,  he,  without  the  consent  ot  the 
tenant  for  lite,  drew  and  execnted  transfers  ot 
the  mortgages  to  them,  untruly  reciting  receipt 
ot  the  consideration  moneys.  Two  days  after  he 
killed  himself,  dying  in  insolvent  circumstanees. 
Upon  bill  by  new  trustees  ot  the  settlement 
against  the  defendants,  seeking  a  retranster  ot 
the  moitgsges;  Held,  on  appeal  {affinning  the 
decision  of  Molesworth  J.l  Inat  as  to  the  mort- 
gages under  the  old  law,  the  defendants  should 
be  deemed  to  have  had  notice  ot  A.'s  breach  ot 
trust,  and  ^ould  retransfer  the  mortgages  to  the 
plaintiffs  ;  and  {revereing  the  decision  of  Moles- 
worth  J  )  that  the  same  principle  applied  to  the 
mortgage  under  The  Tranifer  of  Land  Statute. 
The  doctrine  of  construciive  notice  is  not  affected 
by  The  Tranifer  <4  Land  Statute  (No.  301),  s.  50, 
as  protecting  a  purchaser.  Cbovlet  v.  Fibb- 
BBAOK,  S  V.L.II.  |Eq.]  ST.    (Full  Court.) 

[TicTosu.  Aoi  or  1866,  a.  60.]— Notice— 
Dealingt    aith   pertun    tnttlled    to    be   hut  not 
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aelaaUy  rtfUtered  tu  profHetor. — The  manager 
ot  ft  "lining  oompuir  prooared  Uie  mJe  of  iU 
pmperty  nndei  a  traadnleni  judgment  and  became 
the  porohaser.  Part  at  the  piopert;  oonsiGted 
of  a  lease  nnder  The  Trarufer  of  Land  StatiM, 
which  was  traoaterted  to  him  and  b?  him  to  a 
piuohaeer,  both  traneferG  being  registered  on  the 
same  day.      On  bill  to  set  aside  the  saJe  and 


1  deallugB  with  the  lease  t»  the  second 

aei,  an  injunction  wasgranted,  it  appearing 

that  the  second  pitrohaser  had  notice  of  the  fraud 


ol  the  first.  Observations  on  the  words 
In  the  case  ol  Irand."  in  s.  50  ot  The  Trant/er  of 
Land  Statute,  and  as  to  dealings  with  a  person 
entitled  to  be  but  not  being  registered  as  proprie- 
tor. The  immanse  power  which  The  Tratufer  of 
Land  Statule  gives  to  a  proprietor  ot  eompletely 
barring  elear  equities  presentB  a  reason  tor  Courts 
ot  Eqni^  readiij  interfering  by  injanction. 
Divu  V.  WsxzY,  1  V.B.  (Eq.)  1 ;  3  A.J.R.  1. 

[VicTOBi*.  Act  of  1866,  a.  SO  ]— Notice— 
Meaning    of  "fraud." — In  1871  a  person  took 

ESBsession  ol  a  definite  area  of  land  which  ha 
ad  then  pnrchaaed  from  (ha  ragiatered  pro- 
mietor,  and  cleared  it  of  timber.  He  lived  near 
the  land,  but  did  not  further  use  it  or  do  any- 
thing with  it  until  1S84,  when  ha  baitt  a  store 
upon  it,  fenced  it,  and  went  to  live  upon  it.  He 
did  not  ssk  for  a  tiUe  till  I8TT,  when  the  aieou- 
tora  ot  the  registered  proprietor,  by  mistake  of 
the  Titles  Office,  transferred  to  him  a  block  of 
land  at  the  B.W.  comer  of  the  portion,  he  having 
actually  bought  tha  M.W,  corner.  Meanwhile, 
several  transfers  of  the  portion,  less  the  S.W. 
comer  block,  were  made,  when  the  proprietor, 
being  about  to  sell,  discovered  the  error,  en- 
deavoured to  take  advantage  of  the  miataka,  and 
trongferrad  to  speculators  whatever  interest  he 
poesessed.  These  speculators  obtained  a  certi- 
ficate of  title  to  the  land,  and  then  brought  an 
action  to  recover  the  N.W.  comer  from  tha 
original  parobaset,  upon  whose  rights  there  had 
been  no  intrnsion  since  he  bought  in  1871.  Held, 
that  tha  endeavour  hy  the  registered  proprietor 
and  the  purchasers  from  him  to  take  advantage 
ot  tha  mistake,  though  it  ahowed  a  low  moral 
perception  on  their  part,  was  not  fraud  within 
the  meaning  ol  s.  00,  but  that  defendant  was  en- 
titled to  judgment  under  a.  49  (proviso)  as  having 
been  in  advecae  possession  since  ISTl— l.<.,more 
than  15  years.  Liu  v.  Jones,  IS  V.L.B.  TS8, 
11  A.L.T.  72. 

[N,Z.,Acrorl870,  B.  119.]— Not  ice  of  breach 
of  trUBt^CompanT/^ — .Fraud  o/agoti.— Where  a 
person  has  notice  not  only  of  the  existence  ot  a 
trust,  but  also  of  the  nature  of  that  trust,  and 
takea  a  mortgage  of  the  trustees  which  is  a  fraud 
upon  the  tmst,  he  is  a  party  to  the  fraud,  and  is 
not  protected  by  s,  119  ot  The  Land  Trarufer 
Act,  1870.  Where  a  person  accepts  from  A.  a 
transfer  of  property  belonging  to  B.,  with  which 
A.,  to  the  knowledge  ol  the  purchaser,  has  no 
right  to  deal,  such  a  transaction  is  an  actual 
fraud,  and  ia  not  protected.  A  company  cannot 
retain  a  baneSt  obtained  through  the  fraud  o[  its 
agent  B.  and  M.  were  trustees  under  the  will 
of  v.,  whereby  they  were  directed  to  mortga^ 
certain  land  for  certain  purposes.  They  accord- 
ingly mortgaged  to  the  N.M.  St  A.  Co.  in  pur- 
suance of  the  trust.  Afterwards,  A.  V.  and  J.  V. 
(persons baring  a  residuary  interest  under  the  will), 
being  indebted  to  the  National  Bank,  B.  and  M. 
guaranteed  the  payment  ot  the  debt,  and  after- 
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wards  gave  the  Bank  a  teoond  mortgigatoMraR 
(ha  overdraft  to  A.  V.  and  J.  T.  The  bdi  | 
person  was  manager  of  both  mortgage  emajuij 
and  bank,  and  at  the  time  of  the  seooad  mort- 
gage knew  ot  the  eiiatenoe  and  nature  ol  tbe  i 
trusts  under  which  the  land  was  held,  and,  eon- 
seqoently,  that  tha  giving  of  the  mortgage  wis  t 
breach  of  trust  on  the  part  ot  B.  and  U.  Bdd, 
that  this  was  a  fraud,  and  was  not  protected  bj 
the  ligth  section  of  the  Act  of  1870,  and  waa  in- 
valid as  against  the  beneficiaries  nnder  the  will 
ot  V.  NiTioNAi.  Bank  d.  Nationu.  UoBTOtOB 
Asn  AoEHCT  Co.,  (ViifciirT,CLUMaBT),N.ZJj.B. 

[N.Z.,  Act  or  1885,  ss.  66,  87.]— Notice  of 
Irual — Land  held  upon  (nut — JdiMiuttratru  of 
tnutee  obtainins  trantiaiuion  in  hrr  mro  naiu.— 

B.  bought  land  under  the  Act  and  entered  inio 
possession,  taking  out  his  tiUe  in  the  name  ol  C 

C.  died,  and  his  wife,  with  full  knowledge  of  tht 
facte,  obtained  transmission  of  the  land  to  bet- 
self  as  administratrix,  and  brooght  an  action 
against  B.  to  recover  possession  of  the  Imd 
and  mesne  profits.  iTfU.that  the  adminietrstiii 
held  the  land  subject  to  the  trusts  npon  which 
the  deceased  had  held  it ;  and  held,  further,  th» 
her  conduct  amounted  to  fraud,  and  that  hei 
registration  as  proprietor  was  not  within  tba  pro- 
tection of  ss.  SS  and  56  of  the  Ao(.  Kissict  r. 
Blacx.  10N.Z.L.R.  file. 

[N.8.W.,  Act  of  1863,  s.  HI,]  — Notice  ol 
trust  —  Purchase  from  registered  ownei.— 
Where  a  man  purchases  from  the  registered 
owner  of  land  under  The  Real  Property  Act,  it  is 
necessary,  m  order  to  prevent  him  claiming  tbe 
benefit  of  s.  1 1 1  of  The  Real  Property  Act,  to  prove 
something  similar  to  collusion  or  actual  tiaod 
in  which  he  participates.  Coon  v.  UniovBue, 
14  N.S.W.L.B,  (Eq.)  280. 

[N.aW.,  7  Vie.,  Xo.  18,  «».  11,  23 ;  22  Ht., 
No.  I,  M.  IB.]— Notice  of  prior  unregisiereil 
interests-  Regittered  mortgage. — A.  sold  cerlun 
lots  of  an  estate  by  auction  to  B.,  and  subse- 
quently mortgaged  the  whole  estate  to  C,,who 
knew  that  certain  unspeci&ed  portions  of  tbc 
estate  had  been  sold.  Held,  that  C.  gained  m 
priority  from  registration,  but  took  subject  (c  B.'s 
purchase.  BmHai  tnn  SuBnRsaH  Mdtcil 
Btrlij&rNa,  Lind,   Ann  iKVBSTuirr   Aaeocuno.'! 

D.  Lyons,  1S94  AC.  26a 
[N.Z.]^Notice  of  unregistered  interest- 
It  is  fraud  for  a  purchaser  from  the  registered 
proprietor  with  notice  of  an  unr^istered  lesse 
to  seek  to  daprivathe  leasaeot  hisrighte.  Uiaan 
V.  M'£iT,  IB  N.Z.L.R.  124. 

[N.Z.,  Aor  or  1B70,  ss.  46,  119.}— Notice  of 
unregiatered  interest.- When  aman  agrBesto 
sell  land  to  another,  and  receivaa  payraent  ot  (he 
purchase  money  and  tbe  purchaser  dies,  it  is  s 
fraud  in  the  vendor  to  buy  bat^  the  land  fram 
the  purohsser's  widow  without  inquiring  whethei 
the  purchaser  left  any  children  or  whether  the 
widow  had  any  right  to  dispose  of  his  intereA 
It  is  a  fraud  witiiln  the  meaning  of  The  Land 
Tranefer  Act,  1870,  to  bring  the  land  so  bousbl 
under  the  provieione  of  the  Act  with  a  knowled^ 
of  these  facts.  Fraud  under  a.  46  inolodeia 
everything  comprehended  under  that  term  io 
Courts  ot  Equity.  Per  Oililes  J.:  Xo  probate  need 
be  taken  out  of  a  will  relating  solely  to  land,  and 
the  devisee  can  deal  direoUj  with  the  Isnd. 
BiDKDKfiB  V.  Ouoi,  N.Z.L3.  4  CJL  19. 
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[aA.,Aoroil861.  b.  IBi.}— Notice  of  un- 
re^stered  interest — Advene  poaeetion — Bring- 
•ttj)  land  under  Aet.—V.  T.  mi  E.  T„  being 
ownsTB  in  fee-siniple  of  land  not  under  The  Real 
Property  Act,  on  20th  March,  1882,  b;  an  agree- 
ment in  writing,  let  the  laud  to  F.  for  five  ;earB 
trom  25th  Maioh  following,  ki  the  time  of  the 
agreement  F.  was  in  ooonpation  under  &  leaee 
prior  in  date  to  the  afreement,  and  after  the 
agreement  still  remained  in  saoh  occupation.  On 
12th  Ma;,  1882,  the  owners  sold  the  land  b; 
aootioo  to  C.  U.  and  A.  In  the  advertieement 
printed  in  the  newspapers  announcing  the  sale, 
and  diatributed  during  the  auction,  and  also  in 
Uie  BonditioDH  of  sale  signed  b;  M.  as  one  of  the 
purchasers,  it  was  stated  that  the  land  was  sold 
anbjeot  to  a  certain  lease,  of  which  the  terms 
were  mentioned.  The  parchaae-monej  was  paid, 
and  the  Tenders,  at  the  request  of  the  porohsisera, 
applied  to  bring  the  land  under  Tht  Real  Pro- 
perty Act,  and  to  have  the  certificate  of  title 
issued  to  the  purchasers.      The  application  was 

C  spared  and  certified  as  correct  b;  L, ,  a  licensed 
nd  broker,  who  wan  acting  as  agent  in  the 
matter  for  the  vendars.  The  application  was 
signed  hj  E.T.,  and  bj  L.  as  attomer  for  F.   T. 
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for  I< 


and  contained  a  declaration  by  appli 
they  were  not  aware  of  anj  mortgage,  en- 
cumbrance, or  claim  afFecling  ue  land,  or  that 
an;  person  had  anj'  claim,  estate,  or  interest 
therein,  and  that  the  land  waa  then  occupied  bj 
F.,  and  that  there  were  no  deads  or  inatroments 
of  title  affecting  the  land  in  their  posseESion  or 
nndet  their  control  other  tliau  those  enumerated 
in  the  schedule  to  the  application.  F.'s  agree- 
ment wasnotmentionedinthescbedule.  L.  was 
avare  of  the  agreement  tor  lease,  and  had  a 
counterpart  thereof  in  his  possession  when  the 
deciaiaiioa  was  made.  A  certificate  of  title  was 
iesaed  to  C.  M.  and  A.  on  8th  September,  1882, 
containing  no  reference  to  F.'s  agreement.  On 
1st  Jul;,  1S82,  F.  paid  a  quarter's  rent,  due  in 
Jons,  to  M.  On  September  14th,  1882,  C.  M. 
and  A.  transferred  the  land  for  value  to  I,,  A.  S., 
and  B,,  who,  on  the  same  da;,  mortgaged  the 
land  to  8.  8.  acted  as  agent  for  the  purchasers 
in  Donneotion  with  the  transfer.  I.  and  8.  knew 
nothing  ol  F. 'b  agreement  before  the  purchase. 
B.  M.  (one  of  the  defendants),  knowing  ol  F.'a 
agreement,  and  having  been  told  b;  I.  that  lie 
was  unable  to  effect  a  sale  on  accoant  of  it,  paid 
off  the  mortgage  to  S.  on  Gth  December,  1682, 
and  took  a  mortgage  from  I.,  A.  8.,  and  B.  (the 
other  defendants}.  The  transfer  and  mortgage 
respeotiTel;  contained  no  reference  to  F.'s  agree- 
ment. F.,  who  had  remained  in  ocoupation  of 
the  land,  bronght  an  action  against  the  defend- 
ants (L,  A.,  B.,  and  B.  M.)  lor  an  ininncllon  or 
order  restraining  dealings  b;  them  with  the  land, 
unless  subject  to  his  agreement.  On  the  trial 
(before  Boncaut  J  .J  his  Honor  made  a  decree  in 
taTOT  of  the  plaintiff,  declaring  the  original  cer- 
tificate of  title  and  the  second  certificate  of  title 
frandnleDt  and  void  as  against  F.,  and  that 
B.  M.'s  mortgage  was  snbjeot  to  F.'s  agreement. 
On  appeal  b;  the  defendant,  B.  N. :  Held  (p«r 
euritari)  (1.)  That  the  words  "  adversel;  in  actual 
oocupaUoa''  in  s.  1S4  of  The  Real  Property  Act, 
1861,  mean  adversel;  to  the  certificate  of  title ; 
(3.)  That  F.  was  in  actual  ooonpation  adrcrsel; 
to  the  oertlfioate  of  title  at  the  times  of  the  issne 
of  the  first  and  second  certificates  respectivel;. 


obtain  a  clean  certificate  of  title,  and 
on  the  part  of  C.  M.  and  A.  to  execute  a  transfer 
of  the  land  without  mentioning  F.'s  interest; 
(b)  That  I.  bad  express  notice  of  this  fraud,  and 
partioipated  in  it  so  far  as  the  purchase  by  him- 
self and  his  oo-pnrcbasers  were  concerned ;  (c) 
That  although  G.  M.  and  A.  had  not  the  actual 
fraudulent  design  to  deprive  F.  of  his  propert;, 
I.  had  such  design ;  (dj  That  s.  40  of  The  BttH 
Property  Act  of  1861  has  no  operation  wherever 
there  is  fraud ;  (t)  That  I.  waa  protected  by  b. 
Ill  of  The  Jleol  Property  Act  only  as  against  the 
knowledgethat  F.'sintereet  was  in  existence,  and 
was  not  protected  against  his  knowledge  of  par- 
ticipation in  the  fraud ;  {g)  That  B.  K.,  know- 
ing that  the  land  waa  brought  under  the  Act  by 
a  false  and  frandnlent  declaration,  and  knowing 
sufficient  of  I.'s  fraud  to  make  bim  a  partici- 
pator in  it,  was  not  a  mortgagee  bond  Jide,  but  a 
mortgagee  mala  Jide,  and  was  therefore  not  pro- 
tected by  a.  126.  Fraheun  o,  Iwn,  17  8.A.L.B. 
133,     (FnU  Court.} 

[N.Z..  AiTT  or  1885. J— Notice  of  unreps- 
tered  interest — Agreement  by  ntartgagor  under 
Land  Tranefer  Act— Sale  by  mortgagee  nbjtet 
to  agreement  —  Sepudiation  by  purchaeers  — 
Fraud, — Where  a  valid  contract  to  grant  a  lease 
for  a  term  of  years  has  been  created  subse- 
qoentl;  to  a  mortgage  and  without  the  mort- 
gagee's consent,  bat  Uie  mortgagee  in  the  eier- 
else  of  his  power  of  sale  expressly  sells  subject  to 
sach  contract,  it  is  a  moral  fraud  in  the  pur- 
chaser to  repudiate  the  contract,  and  Tht  Land 
Traiufer  Act  will  not  protect  him.  Facts  and 
ciroumstaucee  which  under  the  old  system  tend 
to  show  the  creation  of  a  new  tenanc;  between 
the  tenant  and  the  mortgagee,  nnder  the  land 
transfer  system  tend  to  show  a  recognition  of  an 
existing  tenanc;  under  the  mortgagor.  Tbch- 
aoN  AND  Cmtv  V.  FtirLAT,  N.Z.L.U.  S  S.C,  208. 

Notice  of  unregistered  interest— il^iriitra- 
lion  by  puTchaier  viilh  notice  qf  prior  purchaser's 
title. — A  purchaser  with  disUuct  notice  of  the 
title  of  a  prior  purchaser  cannot  in  Eqoit;  gain 
priority  b;  registration.  Vocxehsosh  v.  Zbtin, 
3  W.W.  AHD  A'B.  (Eg.)  11,  122.     (Full Court.) 

[N.Z.,  Act  of  18S5,  s.  189.]— Notice  of  un- 
registered interest — iSuipicion  of  fraud — Duty 
of  puTchater  to  inquire— Solicitor  acting  under  a 
power  of  attorney—Fraud  of,  imputed  to  client. — 
Although  under  a.  189  of  The  Land  Transfer  Act, 
1885,  a  ptuchaser  from  a  registered  proprietor  ia 
not  affected  b;  knowledge  of  the  mere  eiistenoe 
of  a  trnst  or  unregistered  interest,  he  is  affected 
b;  knowledge  that  the  trust  is  being  broken,  or 
that  the  owner  of  the  unregistered  interest  is 
being  improper];  deprived  of  it  by  the  transfer 
nndei  which  the  purchaser  himself  is  taking. 
The  purchaser's  action  must  be  judged  by  con- 
sidering what,  with  the  knowledge  he  possessed, 
it  was  reasonable  tiiat  he  should  believe  respect- 
ing the  good  faith  of  the  transaction.  Where  the 
circumstances  are  such  as  should  raise  in  his 
mind  a  strong  suspicion  that  the  transaction  in 
which  he  is  engaged  is  a  fraud  on  the  right  ol 
another,  be  is  bound  to  go  no  farther  in  it  with- 
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shelter  himself  under  s.  169.  Where  n  aolicitol 
acts  for  a  client  nnder  a  powtt  of  attomej,  the 
llDowledge  of  the  solicitor  is  not  mere  oonstmo- 
tive  Dotioe  to  the  clieat,  which  under  s.  189  has 
not  the  effect  of  actual  fnad,  but  the  rale  applies 
that  the  pilneipal  cannot  retain  a  benefit 
obtained  for  him  by  the  Iraod  of  the  aeent. 
LocasB  V  HowLBTT,  18  N.Z.L.B.  fi84. 

[N.Z..  Act  of  1885,  b.  189.J-Notice  of  un- 
real atered  interest — Tenancy  for  leu  than 
Ihrte  yeart—PuTchattr, — Where  a  creditor  per- 
anades  bis  debtor  to  attempt  to  coerce  a.  tenant 
ot  the  latter  to  buj  the  land  which  he  otrcapies 
under  threat  ol  selling  to  some  one  else  if  he  does 
not,  and  so  deprive  bim  ot  the  benefit  of  a  valu- 
able agreement  to  lease,  and  failing  in  this  bujs 
the  land  himself  with  a  full  knowledge  of  the 
facts,  he  is  fiuiltj  of  fraud  within  the  meaning  of 
B.  189  ot  the  Act  of  1B85 ;  and  the  tenant  has  a 
good  equitable  title  binding  on  tbe  paichaaer  and 
registered  proprietor.  SembU,  that  legal  tenan- 
cies for  terms  not  exceeding  three  years,  not 
being  registrable,  caa  be  created  withoat  registra- 
tion Dnder  the  land  transfer  system.  fSte  infra, 
Leabes).  FtNMOKAH  V.  Wkih,  N.Z.LR.  e  S.C. 
280. 

[N,Z.,  Act  of  1885,  a-  56  (8).]-Notice— 
Principal  and  Agent — Cotamon  agent— Common 
tolicilor—Purchater  for  value — Proof  in  bank- 
raptey — Election—  KnowUdge. — The  plaintiff  was 
tbe  registered  proprietor,  under  The  Land  Tratufer 
Aet,  of  a  mortga^  from  one  B.  to  secure  £600. 
He  gave  L.  H.,  a  member  ot  the  flrmol  H.  &  Co., 
solicitors,  a  power  ot  attomej  to  realise  hie 
moneys  for  him,  and,  for  that  purpose,  to  release 
or  traasfer  this  and  other  mortgages,  L.  H.  wu 
also,  together  with  Lady  W.,  a  truBtae  of  oertain 
lands  under  a  trust  known  as  the  W.  trust ;  and 
he  and  Lady  W.,  as  such  trustees,  had  permitted 
a  considerable  amount  ol  the  trust  funds  to 
remain  uninvested  in  the  hands  of  bis  firm,  H. 
&  Co.,  the  firm  allowing  interest  on  the  amoiuit. 
In  August  and  Sepiember,  1898,  the  beneficiaries 
interested  in  these  trnst  funds  were  pressing 
L.  H.  to  replace  them  by  banking  them  in  the 
oafnes  of  the  trnslees,  or  by  finding  sacuritiea 
for  them.  On  the  36tb  September,  1892,  L.  H., 
OS  part  of  a  settlement  with  the  W.  trust, 
eiecatedi  as  attorney  lor  the  plaintiff,  a  transler 
to  himself  and  Lady  W.,  as  trustees  ol  the  W. 
trust,  of  tbe  plaintiff  smortgage  from  B., securing 
£600.  The  transfer  was  expressed  to  be  in 
consideration  of  £600  paid  by  the  W.  trustees  to 
the  plaintiff,  but  no  money,  in  fact,  passed,  a 
mere  entry  in  tbe  books  ol  H,  A  Co.  being  mads, 
by  which  the  W.  trustees  were  debited  and 
fdaintifl  credited  with  the  amount.  H.  &  Co, 
were,  at  the  time,  hopelessly  insolvent,  tbe 
accoant  into  which  the  W,  Crust  funds  had  been 
paid  being  largely  overdrawn,  and  remaining  so 
up  to  the  time  ol  their  bankruptcy,  wUcb 
occurred  in  March.  1893.  The  transfer  of 
mortgage  was  registered  under  The  Land 
Tranifer  Act  by  H.  &  Co.,  who  acted  in  the 
transaction  as  solicitors  both  tor  the  W.  trustees 
and  the  plaintiff.  The  transaction  was  carried 
out  nithont  the  knowledge  of  the  plaintiff,  who 
was  resident  in  England,  Alter  the  bankruptcy 
ot  H,  &  Co,,  the  defendants  were  appointed 
trustees  of  the  W,  tnistin  the  place  ot  L.  H.  and 
Iiady  W.  In  an  action  to  reoover  the  £600  Uam 
the  defendants :   Held,  that  there  bad  been  no 


payment  ot  the  amount  by  the  W.  tnuteeitiitha    | 
plaiotiff,   they  not  being  entitled  to  treW  Ibc 
prior  payment  to  H.  A  Co.,  as  their  own  igentt,     i 
as  a  payment  to  them  as  agents  tor  the  pluniiil,     ! 
and   that  the  plaintiff  was,  therefore,  entillid 
either  to  recover  payment,  or  to  have  the  mortgigc    i 
re-transferred,  on  the  ground  that  he  had  bea 
deprived  ot  it  by  fraud,  and  that  tbe  W.  trOBlect 
were  not  bon&  fide  purchasers  lor  value.     Hum-    ' 
dikt  V.   Hvnt{2a  L.J.  Ch.  117)  and  Taylor  i. 
Blakelock  ;S2  Cb.D.  G60)  distinguished.   After  ttu 
bankruptcy  ot  H.  &   Co.,  the  ptaintiO  prcied 
against  their  estate  for  Uie  £600,  and  r«eeiitd 
dividends.      Held,   that    this  did  not   preiesl 
him    Irom    afterwards    pursuing    his    remedy 
against  the  defendants,  it  not  being  shown  UiW 
he  hod,  at  the  time  of  proving,  a  taU  knowledge 
ot  the  clrcamstanoes   entitling  him  to  reeenr 
from    the    defendants.     Ecci.Ka    c.    Hall,   1! 
N.Z.L.R.  433.     [FuU  Court). 

[N.S.W.,  Act  or  1863,  a.  111.]— Notice- 
RighU  of  holder  of  tramfer—-TrantftT.—T\x 
protection  which  s.  Ill  ol  The  Seal  Propot) 
Act  affords  against  notice  to  a  tranateree  cnder 
the  Act  only  applies  where  the  transferee's  title 
has  been  completed  under  the  Act  by  the  tranafei 
being  registered.  Baker's  Cbkbk  Cokbou- 
MTED  Gold  Minino  Co.  v.  Hack,  10  N.S.W.UB. 
(Eq.)207.    (FullCtoort.) 

FURTHER  ADVANCES. 

Under  regitUred  mortgage — Caveat 
See  Caveat  aqainbt  DsAuiiaB  (d.)- 

GRANT. 

Set  Obowm  Gkant. 
VtcUiratitm  oftnutt  in,  re/tued 
See  Tbusts  akd  EaoiriKa — Ileecg- 
nition  of  Tnutt. 

HEIR-AT-LAW. 

Right  of,  to  rettrain  Hegiatrar  /mm 
bringifuj  land  under  Aet 

See  BRiNQiNa  Land  iwdkb  Act. 

AaCHlBAU)    V.    AnCHlBALD,    6  Vi-B, 

(Eq.)  ISO. 

HIGHWAY. 

See  Eabembnt. 

HUSBAND  AND  WIFE. 
[Q.]— Married  woman,  acknowledgment  by. 
A  wife  being  examined  apart  from  her  husband 
is  at  liberty  until  the  last  moment  to  state  she 
does  not  understand  what  she  is  about  and  will 
not  go  any  farther.  Buasa  v.  Fox,  B.C.B.,  Sef 
tember  16,  1B83. 

[VictOEiA,  Act  or  1889,  s.  6]  —  Msrried 
woman,  acknowledgment  by^-CommitioneT'i 
cerHficaU  —  Burden  of  proof  that  ,?WWt 
Aiu  been  complied  icilh. — Where  the  form  pre- 
scribed by  The  Transfer  of  Land  Statute  lor  the 
certificate  to  be  given  by  a  Commissioner  tal 
taking  the  acknowledgments  ot  married  woffies 
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to  bar  dowei  baa  not  bean  Btriirtlj  foUowsd,  the  ' 
onus  of  proving  Uurt  the  reqajrenienta  cd  the  Act,  ' 
with  ratenmoe  to  (hs  taking  of  Bach  acknowledg- 
ment have  been  oompUed  vitti,  lies  on  the  person 
clMmiQg  under  the  acknowledgment.  In  Tt 
Kkbk,  1  y.B.  (L.)  199;  1  AJ.It.  103.  (FuU 
Court.) 

[Q.,AcT0TlS61,8.  SU.]  — Married  woman— 
A^eement  to  transfer — Dtvia  of  land  aibjeet 
of  agreement  —  Speeift;  ptrformanct  —  B.'b  wife 
in  1374  poiohased  certain  land  with  hia 
consent,  and  the  transfer,  endorsed  b;^  him 
"I  consent  thereto,"  was  dal;  registered  after 
aoms  lapse  of  time.  On  3fith  August.  18TS, 
she  signed  a  document  telinqiiisbing  sjl  claim  to 
the  property  in  his  favour  iu  consideration  of  his 
paying  a  oartain  promissorj-note  dae  by  her.  In 
1^1,  prior  to  the  registtation,  she  died,  devlaiDg 
her  property  to  one  of  her  daughters.  After  hei 
death  the  deceased  was  registered  as  the  proprie- 
tor of  the  land,  and  the  husband  now  sought 
BpeciGo  performanoe  of  the  agreement  of  26th 
August,  lB7fi.  Held,  that  a.  tJ3  of  Tkt  Real  Pro- 
perty Act  of  1861  did  not  alter  the  law,  and  must 
be  oonatmed  to  mean  that  transfers  to  married 
women  were  the  same  as  oonveyanoee  at  common 
Iftw,  uid  gave  00  new  right :  that  the  endorse- 
ment on  the  certificate  of  title  did  not  efFeot  a 
trust  tor  her  ssparate  nse  in  respect  to  the  land  : 
and  that  no  trast  tor  the' wife's  separate  estate 
havine  been  made,  jndmnsnt  must  be  tor  the 
defendanU.  Buub  v.  Poi,  B.O.R.,  19tb  Sep- 
tember, 1B83. 

[Q.,  Act  of  1861,  ss.  30,  87,  113.]— Married 
woman^  Husband's  life  estate  before 
Married  Woman's  Property  Act,  iSgo — Vn- 
acknowledged  agreement, — The  Beal  Property 
AotB  do  not  affect  a  married  woman's  fee-simple 
acquired  before  marriage.  The  husband  has  a 
freehold  estate  during  tneir  joint  lives,  and  can 
obtain  a  certificate  of  title  as  owner  ot  sncb  tree- 
hold  and  be  registered  as  proprietor  thereof. 
The  plaintiff  (a  married  woman,  married  before 
the  oommencement  at  The  Married  Woman'i 
Property  Act.  1890)  charged  land  ot  which  she 
had  been  registered  as  proprietor  in  fee-simple 
before  her  marriage  with  the  amount  ol  hei 
husband's  debts  to  the  defendants,  Scott,  Dawson 
and  SlewEui,  by  an  unacknowledged  agreement. 
Neither  ol  the  parties  contemplated  charging  the 
husband's  estate,  and  defendants,  Scott,  Dawson 
and  Stewart,  proved  in  his  subeeqaenl  Insoiveiicv 
for  the  full  amount  ol  his  indebtedness,  although 
they  were  in  possession  of  the  certificate  of  title 
nnder  the  agreement.  Held,  that  the  agreement 
ms  not  binding  on  either  husband  or  wife,  and 
that  plaintiff  was  entitled  to  the  delivery  up  of 
the  certiQcate  of  title.  OBiMtsQ  t>.  Scol7, 
DiwsoH  mv  Stkwabt,  i  Q.L.J.  S7.  (FuU  Court). 
[Q„  Acts  or  1881  *nd  1877.]  — Married 
woman,  land  registered  in  name  of— 26  Vic., 
No.  H — 11  Vie.,  No.  18.— Property  registered 
onder  the  Baal  Property  Acts  in  the  name  ol  a 
married  womani  before  the  passing  of  The 
Married  Woman'i  Property  Act  of  1890,  is,  since 
the  commencement  of  that  Act,  her  separate 
property.  ()u«kh8t<4hd  Trttstebb  Liutbd  v. 
BEOisnuB  ot  Tttlss,  S  Q,  L.J.  46.  (FuU  Court ) 
[Q..  AUT  o»  1861,  se.  80.  44,  83,  87,  100.]  — 
Married  woman— i.t/«  intertit  of  hu$band  in 
land  in  name  of  tri/p.— Where  land  nnder  The 
Real  Fropertg  Act  is  registered  in   the  name 


of  a  married  woman,  the  hnsband  has  a  lite 
interest  in  the  rents  and  profits,  and  the  land 
cannot  be  tranaferred  irithout  his  oonsent.  In 
re  MoL«OB,  1  8.C.Il-(Q.)  178.  (Full  Court.)  [But 
lee  Marriid  Women'i  Property  Act,  1890  (64  Tic. . 
No.  9)], 

[TunoBiA,  An  of  1866,  s.  Gl.]— Harried 
woman,  mortgage  by  —  Conenant  in — No 
aeknoicledgmmt. — An  action  may  be  maintained 
agiunst  a  married  woman  upon  a  covenant  to 
pay  in  a  mortgage  under  the  Act,  although  the 
instrument,  not  having  been  acknowledged  as 
required  by  s.  61  lapra,  is  ineffeotnol  to  assign 
or  transfer  any  interest  in  the  mortgaged 
premises.  TaBwaeuti  «.  Williboh,  4  V.L.It. 
(L.)  123. 

[V.Z.,  Act  o'r  1886.  s.  ISS.}— Married  woman, 
transfer  by— Content  of  htubajtd. — Under  The 
Land  Trantfer  Act,  1S86,  it  is  not  necessary  to 
procure  the  consent  ol  the  husband  when  land  is 
being  translerred  by  a  married  woman  to  a 
purchaser.    In  re  Pteett,  N.Z.L.B-  S  S.O.  442. 

(N.S.W.,  Act  Of  1862.1  —  Succesi 
wife's  realty— 26  Vic,  No.  30,— By  i_  __  . 
No-  20,  the  wUe's  realty  in  the  colony,  after  the 
husband's  tenancy  by  the  oourtesy  hu  expired, 
devolves  on  the  wife's  neit-of-kin,  and  not  on 
her  heir-at-law,  Ploulbi  v. 
A.C.  344. 

ILLEGALITY. 
.      Of  Crown  Orant 

See  Cbowk  Gbaht. 


INDEFEASIBLE  TITLE. 

See  Certificate  of  Title  (b.). 
See  Ceown  Grant. 

INDEMNITY. 

Of  lestee  by  aMigtue 

Set  Lease. 
Implied  covenant  to  indemnify  where 
mortgaged  land  tramferred 
See  MoRTOAaE. 

INFANT. 

Riylu  of  election  after  breach  of  trust 
See    Tbubtb    and     Eqcitibs — He- 
cognition  of. 
Transfer  of  adeetion  by — Heimluttion 
at  majority 

See  Trdstb  and  Equities 

HiLi.  V.  Loi»s,7  N.8.W.L.B.  lEa.) 
44. 

[N.Z.,  Act  o»  1886.]  — Maon— riMH»m»Mi(.ji 
—Infant't  tnuteei. —  Semble,  where  a  Maori 
infant  is  ic^pstered  proprietor  of  land  under 
The  Land  Trantfer  Act,  and  trustees  of  his 
land  have  been  appointed  by  Order-in -Council 
under  The  Maori  SaU  Ettate  Management  Actt, 
the  District  Land  Be)tistrar  ought  not  to  reoisler 
u  transler  by  the  trustees  ot  the  Idnd   of  the 


INSTRUMENTS  AND  DOCUMENTS  OF  TITLE. 


ioiatit  tmtil  the  Oider-m-Conneil  baa  been 
re^ateied  as  a  transmiBoion.  Toko  BuaiMx  c. 
HooBJt,  8  N.Z.L  B.  SIS. 

INJUNCTION. 

See  BRiKoiHa  Land  undeb  Aot. 
Against    application    to    briny    land 
under  the  Act 

Stf  Bkinsino  Land  undek  Act 
Bethuhk  v.  Pdbtuiuh,  IS  Y.L.B.  161. 
To   restrain  registration  of  Sheriff's 
transjer — Practice 

See  Saleb  bv  SiiBBiyF. 

INSOLVENCY. 

See  Bamkbuptct. 


0/ documents 
See  Ihstbuuenis  and  Documents 
OF  Title. 

0/  records 
See  Inbtrumbnts  and  Docuuents 
OF     Title — Inspection     and    pro- 
duction. 

Of  title-deeds  lodged  ut'tA  Registrar 
See    BBiNarao   Lands  dndbb   Act 
— Duties  of  Registrar. 

Re  Faueb,  g  N.Z.L.R.  362. 
&ee  BzaiBtRAB,  Duties  or. 

INSTRUMENTS. 

See  Duplicate. 
As  Evidence 


hona  of 

See  Reoistrab,  Duties  of. 
Meaning  of  term — Includes  will 
See  Inteepbetation  of  Acts. 
LiTTu  V.   Dabsob,  12  N.S.W.L.t 
(Eq.)  319. 
Schedule  of  trusts 
See  Tbustb  and  EQinriEs. 


INSTRUMENTS  AND   DOCUMENTS 
OF  TITLE. 


Crown  grant 

See  Cbown  G&ant. 
Evidence  of 

See  Evidence. 


Transfer 

See  Tbanbfer. 


INSTRUMENTS  AND   DOCUMENTS 
OF  TITLE. 

A.  AtiTBKAnOM. 

B.  Attestatioh  Ain>  Eixqdtion. 

C.  COBBBCTHBU  OP  iNBIfHnOHT. 

[S«  aUo  CiBTincATi  op  Title  (A.)]. 

D.  Etidince. 

E.  iNSPECnON. 

F.  PaODQCTIOK, 

O.  Bectipicatioh. 

A.    ALTBaATIOH. 

[N.Z.,  Act  o»  1SB6.]— Alteration  —  ifnt^ 

randum  of  prior  tncumbraacet  —  Endonenml 
after  txecution — Whether  a  material  aileralim 
avoidi  initrument  or  regiitralion. — The  endorse- 
ment,  after  aiecntion  upon  a  memarandum  of 
mortgage  o(  land  under  The  Land  Trantftr  Art. 
of  a  note  stating  that  the  docament  is  Bnbjeel  to 
a  prior  mortgage  haa  no  material  eBect  npoa  Ibt 

' neot    or  the   regietration,   and   does  not 

either.    Babub  v.  Weld,  K.Z.L  B.  3  S.C. 
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.  Attebtaitoh  aj 


[TS.Z.,  Act  of  1886,  bs.  160-3.]— BxccutiOD - 
Attesting  witness.— Sonbb,  the  Begistrw  ongiii 
to  make  the  inqniries  indicated  in  sa.  160-3 
of  the  Act,  and  the  attesting  witness  onght  to  be 
in  a  position  to  answer  them.  Ex  parte  Din 
(Kegistrar),  6  N.Z.L.B.  760.     (Conrt  of  Apped.) 

[M.2.,  Act  op  ISSB,  m.  169  (3.)]-  Execution 
of  document  in  foreign  country — Verific*- 
tion  of — Omiaion  of  certijicatt  by  British  Cotaai 
— Declaratiomnade  "by  Kirtae  oftheprocitvinie' 
•  The  Statutory  Declaralitmt  Act,  1835.'  "—Where 
a  Btntutor;  declaration,  verifying  the  due  eieen- 
tion  ot  a  memorandum  of  tranafer  in  a  foreign 
countr;,  bore  the  seal  of  the  office  of  the  Bcitish 
Consul  and  his  signature.  Held  that  the  certi- 
ficate of  the  Consul  that  it  was  mode  accordinn 
to  the  laws  of  such  foreign  country  might  he 
dispensed  with;  but  that  the  deolaratiou  <rts 
rendered  invalid  by  a  statement  that  it  wu 
made  "by  virtue  of  the  proTisions  of  Th 
Statutory  Declarations  Act,  1639."  In  re  E^nsi 
TniBBB  Co.,  Lohted,  12  N.Z.L.B.  541. 

[VioroBiA,  Act  of  1866,  s.  116.]— Who  nnj 
be  witness  to  instrumeDt. — The  manager  i!  > 
banlc  who  is  atao  a  J. P.  is  not  incapacitated  fmni 
acting  as  attesting  witness  to  the  execution  a( ' 
mortgage  under  The  Traiafer  of  Land  StatuU  U 
his  bank,  upon  the  ground  that  he  is  an  inleresldi 
patty.  BankofYictomab.  MoMichabl, 8  V.L-B 
(L.)  11. 

C.    CoBEEOrKEBB  OF  InBTBUWRT. 

[Q.,  Acr  OF  1861.  s.  139.^— Correctness  iH 

title —^ulAmily  (o  regUter Seetion  139  of  B' 

Real  Property  Act  of  1861  oaits  on  Ih*  alienw      ' 
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tbe  TMponBibtlity  for  {alsehood  or  negligence  in 
the  endorsed  oertifioate  (hat  an  inetnimeDt  is  fit 
tor  regiBtnition.  The  endoiBement  tonna  no 
part  of  the  deed,  and  it  ia  the  datj  of  the  appli- 
cant to  Terlt;  the  corroctnesa  of  an  laBtcnment 
or  andoraement  befoie  regiatiation.  MntsT  r. 
Adbtsujin  MnTTTAi.  PionDEHT  Socutt,  B.C.B., 
2nd  AngQ»t,  1372.     (FuU  Cioart.) 

D.  EviDBKCH. 

[S.A.,  Act  ov  1881.  aa.  83.  3S,  S7,  88.]  — 
Evidence — Cerlified  copy  manorandujn  oj  raort- 
gagt — Cert^fieatt  of  Tegiitration—Evidmci  Act. 
1862, 1.  2 A  copy  ol  a  memorandum  of  mort- 
gage nader  The  Real  Property  Act  of  1861,  signed 
and  certified  ae  a  tme  cop;  b;  the  ofBcer  to 
whose  custody  tbe  original  U  entruated,  ia 
receivabte  in  evidenea,  under  The  Evidence  Act, 
1852.  Tbe  toim— ■'  Paidcolars  entered  in  the 
Register  Book,  Vol.  ,  Pol.  ,  the 
da;  at  ,  18        ,  at  noon. 

Regiatrar-Oeneral. " 
with  a  diatinguishing  niunber,  ia  a  certificate, 
Bjid  aoffiaientl;  compliea  with  as.  BT  and  36  of 

The  Stat  Proprrly   ' ~ 

23  3.AL.B.  131. 

E.  L(BFE<nON. 

[Q.,  Act  o»  1861,  H.  46.]-In8peetion  of 
records. — The  records  of  the  Begiatrar-Oeneral 
are  not  open  to  inspecUon  by  anyone,  and  an 
application  for  an  order  nnder  i.  46,  made  by  a 
stronger,  was  refused,  where  it  was  left  in  doubt 
how  the  prodaction  of  (he  document  could 
benefit  him.  Hdttoh  v.  LETBeuDOE,  B.C.B., 
16tb  Jo];,  1872- 

[N  S-W.,  Act  of  1662,  a.  25.]— Inspection 
—Title  deed*  of  proprietor.— Thxi  Eegistrar  is 
not  entitled  to  notice  of  an  application  tor  an 
order  under  a.  26  of  The  Real  Properly  Act  that 
he  produce  the  title  deeds  ol  an  applicant  pro- 
prietor lor  inapection,  and  he  has  no  locui 
standi  lo  move  to  set  aside  aach  order  where 
it  has  been  made  ex  parte.  Semble,  notice  of 
the  application  tor  an  order  for  inspection 
ahould  be  given  to  the  proprietor  of  ttie  Und. 
In  re  Hcath,  11  W.N.  (N.S.W.)  108.  (FnU 
Conrt) 

[VicToaiA,  Aot  OF  1890,  a.  37.]— Leave  to 
inspect  documents. — A  judge  has  a  discretion 
to  refuse  an  application,  made  under  a.  37  ol 
The  Tranefer  of  Land  Act,  1890,  tor  leave  lo 
inspect  dooamenta  lodged  with  (he  Registrar  ol 
Tides.    Fkibzeb  v.  Kbrshaw,  IT  A.L.T.  41. 


F.  Pboddction. 

[g..  Act  ow  1861.  s.  46-]— Production  of 
documents-— Tbe  above  section  doea  not  refer  tc 
judicial  proceedings,  TheBegistrarwaaordered  to 
produce  an  application  to  bring  land  under  the 
Act  which  he  had  stated  was  in  bis  poaaeBBion. 

MOBKIBOH   V.    ROBIBTS    IND   HaBT,   B.CK.,    38th 

April,  1871. 

[Q..  Act  or  1861,  as.  46,  *9, 133  ]— Produc- 
tion of  documents. — An  applicaliou  tor  thi 
production  of  a  certified  copy  of  a  memorandum 
of  conveyance,  in  respeet  of  which  a  oertifioate 
ol  title  had  been  issued,  waa  reiused,  as  the  pro- 
duction ot  the  document  could  be  enforced  at  the 


trial  in  the  ordinary  way.     Kiwtom  i>.  Bbowm, 
B.C.B.,  2Sth  October,  1672.  Buch  an  appUoation 

should  be  made  by  si 


O.  BscrmoiTioH. 
[S.A.,  Act  of  1B61.]— Rectification  ot 
documents. — Where  rectification  ol  a  Iranafar 
of  land  under  The  Real  Property  Act.  1861,  waa 
aought  by  (he  entry  thereon  ol  certain  mortgages 
alleged  to  have  been  (raudulentl/  omitted :  Held, 
that  aa  the  rectifioation  ot  the  transfer  would  be 


show  the  state  ot  the  register  or  that  auoh  recU' 
fication  would  not  affect  subsequent  interests,  a 
demurrer  to  the  bill  should  be  allowed.  Quare : 
Whether  the  equitable  doctrine  ot  reformation  of 
instruments  is  applicable  to  documents  affecting 
land  under  The  BaU  Property  Act  of  1861? 
FsaaiT  V.  Cum,  10  S,A.L.R.  303. 


INTEKEST. 
Meaning  of 

See  LtTERFBETATiON — Words. 
Sm  SfoBroAOB. 
Ste  Tkustb  and  Equities. 
Due  under  mortgage 
See  MoBTaaoE — Power  of  late. 


INTERPRETATION. 

A.  Or  Acre. 

1.  Conitnelion  of  Aeti. 
3.  Word: 

B.  Or  iNSTBnXBKTB. 

A.    iHTBRrBBIAHON  OF   ACTS. 

1.  Conetmctioa  of  AcU, 

[Q.,  Aoi  OF  1861.  a.  1.]  —  Construction.— 
The  Grat  aectlon  of  tlie  Act  ia  an  iojuuction  to 
the  Court  not  lo  apply  the  same  rules  of  con- 
Btraetion  (o  these  instmmenta  aa  to  mortgages 
at  common  law.  Trust  AHn  Aoency  Co.  v. 
Uabewbll,   B.C.B,,   16th  March.  1874. 

[Q.,  Act  oFl8ei.]— Construction.- The  old 
maxims  ot  law  are  not  to  be  applied  further 
than  are  warranted  by  the  Act.  Old  phantoms 
should  not  be  conjured  up  in  the  interpretation 
ot  the  Act.  Tbubt  akd  Aasucj  Co.  v.  Uabk- 
WKLL,  B.C.B.,  Iflth  March,  1874.     (Full  Court.) 

[N.8,W.,AcTorl878,a.4.]— Construction.- 
Section  4  ot  the  N.S.W,  Act  ot  1878  is  not  manda- 
tory upon  the  Conrt  to  send  lo  trial  aojiasne  which 
may  beraiaed;  the  Court  muat  decide  in  each 
case  whether  there  are  tacts  bonA  fide  in  issue 
between  the  parties.  LBrBBBUxsE  r.  Mitcbkuu 
8  N.S.W.L.B.  (L.)  349.     (Full  Court.) 

[N.8.W.,  Act  or  1862,  s.  23-]— Construction. 
—Section  33  ot  the  New  South  Wales  Act  of 
18ti3,  requiring  notice  by  a  caveator  to  Registrar, 
Is  not  merely  directory,  and  in  the  absence  of 
such  notice  the  caveat  lapses.  3ie  BuNuraa 
Lahc  mmiB  Aor,  Nioholuv.  Ln,  11  H.B.W.L.B, 
{L-1 133.    (FuU  Court)  ,  -  , 
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INTERPRETATION— INTESTACY. 


lU 


[N.Z.,  Aoi  or  16S5.]— Constraetion.— The 
Conrt  1«  not  boand  to  look  within  the  fonr  eoTn«ra 

ol  The  Land  Trantjer  Act  for  aU  the  righta  of 
propertr.  Snoh  rights  as  Bubaiatad  before  the 
Aot  irill  generally  be  protected  hj  tha  Coart,  ftnd 
if  m&chinerj  be  not  provided  the  Court  will  aee 
iti  ordioftTf  powers.  In  re  Tihhsb,  N.Z.L.R.  B 
a.C.  102. 

[VieroBii,  Act  or  1890  ]  — Construction  — 
Cotuolidating  AcU  of  1890,— The  Conaolidating 
Acta  of  ie90vere  not  intended  to  change  the  law 
In     any     particular.        Mebcintile,    Fihince, 

TRnSTBBS  IND    AaiNCT  CoT.     OF  AUHTRAU4,  LtD., 

V.  Hui,  19  V.L.B.  aS3;  14  A.L.T.  :J91.  (FuU 
Conrt.) 

[VicTOBu,  Kai  or  1666,  b.  SO.]— Construc- 
tion—Fraud.— Section  60  of  The  Trani/er  of 
Land  StatuU  shoald  be  conatrned  strictly  aa  being 
to  a  great  extent  restrictive  ot  tbs  rights  of 
peTBonB  at  law  or  in  equity,  and  its  eiceptions 
Ilberaliy.  Fraud  in  that  section  applies  equally 
to  oasea  of  fraud  by  vendor  and  purchaser. 
Chohut  d.  Fiubiucb,  6  Y.L.K.  fi7.  (Full 
Coiut.)     Ste  aUo  FuitD. 

a.  JVardi. 

ra.Z..  Act  o»  1886,  b.  100.]-"  Bona-fidea." 
— See  EiTENi  TE  WsAKUtinn  v,  Ftiblic  Thus- 
Tii,  Te  Uiu  t>.  Public  Trcisteb.  13  KZ.L.B., 
651.  jumHiiti.SowJNO.  16  N.S.W.L.R(L.J  61. 
Sub.  HzMEDiza  FOB  Defbivitioh,  infra, 

[Q..A1710F  1881.]— "Coets"  in  Queensland 
Act  o(  1S61,  B.  127,  includes  ail  eipenaea  of  liti- 
gation necessarily  incorred  in  establishing  a 
flaintiS's  claim  to  damages  from  the  Assurance 
and.     Cox  V.  Boubme.  B  Q.L.J.  6fl. 

[ViOTOBU,  Act  of  1866.  ss.  W,  50  ]— "Fraud  " 
— Ueaning  of  term  in  sa.  49  and  60  of  the  Vic- 
torian Act  ot  1B66.  CuLLEN  1).  TaoMPaoN,  5 
T.LB.  (Eq.)147. 

[Tab.]— "Heir-at-law "-Meaning  of  theae 
words  in  a  will.  Se  Cooi,  lath  July,  1698,  Taa. 
Dig.  col   1D«. 

[N.S.W.,  Aot  o»  1882,  Bs.  3,  39.]— "Instru- 
ment "  includaa  a  will.  Ltttls  it,  Dibqieb,  12 
N.S.W.L.B.  (Eq.)319. 

[8.A.,  Act  or  1861,  s.  86.]  — "  Inatrumenf— 
Aq  "  Instrument,''  within  tne  meaning  of  s.  6  ot 
the  Aot  of  1861,  is  an  instrument  in  one  ot  the 
forms  preacribed  by  the  Act,  and  capable  of 
registration,  CnTHBEiTaoM  v.  3waj),  11  tJ.A.L.H. 
102.    (FnU  Court.) 

"  Instrument." — See  CEBTinciTE  or  Title — 
Conelutivt  effect. 

[Q.,  Acts  of  1861  avu  1877.]— Interest— 
Sicurity. — The  word  "interest"  in  the  interpre- 
tation clause  of  The  Tnuteei  and  Incapacitated 
Penoni  Act  of  1807  (81  Vic,  No.  19,  s.  1),  is  of 
general  application,  and  is  not  limited  to  an 
"  interest  in  land,"  %a  distinguishable  from  a 
security  upon  lands  under  the  Beal  Property 
Acts.     Re  Cim,  6  Q.L.J.  98. 

[TiCToiiu.  Aot  of  1866,  e.  135  ;  Tab.,  Act  of 
1862,  B.  110.]—"  No  probable  grounds  "  tor 
refasal  ot  Registrar  to  bring  land  under  Aot. 
Ex  partt  BowiUK.  7  V.L.B.  (L.)  S14.  3 
A.L  T.  26.  In  re  F*whb,  Jane  28, 1867,  Taa.  Dig. 
col.  106.    See  BsiHoiHa  Lun>  nxnsB  Aor. 

[8.A.,  Aot  of  1861,  a.  124.]— "Other  action 
for  the  recovery  of  land." — See  Bbkediks  fob 

DBFBITATIOII.      COTHBBItTSOK  t>.  SWUT,  11  !J.A.L  Jt. 

103. 


[H.B.W..  Act  OF  1878,  b.  4.1— "Party  BnaOy 
Bucceaaful."  See  BBraocio  Lunt  UHon  An— 
Triaiofitttiet.  Jonxb  r.  Hill,  7  N.S.W.L.E. 
(C.L.)  869  ;  Tiermei  t>.  Loitoh,  13  N.S.W.LR. 
(L.I  115;  Rt  Lawkis  (Cobem,  Civhitob).  15 
W.N.  (N.S.W.)  108. 

[N.B.W.]— "PlaintifT,"  within  s.  99  of  th> 
(N.8.W.)  Companiea  Act.  See  Comfaki.  Jan 
Aholo-Adbthaliiui  I.  F.  mo  L.  Cu..  Ltd..  S 
W.N.  {N.8.W.)  128. 

{Victobu,  B.P.  SiiTUTB  OF  1864  (No.  ai3).s. 
17  ]  — "  Retit  "—Annual  inttreit  on  mortgage  b^ 
dflponC  of  deed. — Inasmuch  as  the  word  "reaf'ij 
mads,  bys.  I7otTAe»(alProp«rty  StntuM,  1864 
(No.  213).to  extend  to  "all  annuities  and  periodical 
sums  ot  money  charged  upon  or  payable  out  d 
any  land."  it  includes  annoal  interest  on  t 


[N.S.W. ,  Act  of  1863.  b.  63.]  — "Such 
caveat  "-Meaning  ot  in  N.S.W.  Actot  18SS, 
s.  82.  See  Bbihoino  Lasss  dniieb  Act.  Ei 
parte  Macintobh.  In  re  Babnbb,  10  S.C.K 
(N,S.W.)  146. 

[VicToBiA,  Act  of  1866,  bb.  49,  50]  - 
"Tenant." —  Meaning  of  term  in  ss.  49  and 
50  ot  the  Victorian  Act  of  1866.  Cdlleu  r. 
Thompson,  6  V.L.  K.  (Eq.)  147  ;  SANDHaBSr.  Sx.. 
BciLDnca  SociETT  V.  QiasiMO,  IS  V.L.B.  329. 

[VioiosiA,  Act  of  1890.  s.  7*.]—"  Tenant." 
—The  word  "  tenant "  in  a.  74  of  The  TramffT 
of  Land  Act,  1S90,  inoludea  a  tenant  for  lile. 
Blace  v.  Poole,  16  A.L.T.  155. 

"  Tenant  or  occupier." — See  Mobtqaoe— 
Poicert  and  remediei  of  mortgagee. 

B.  Intebpbbtation  of  Ibbtbukkhtb. 

[Q.,  Act  of  1861.]— Deed  of  grant— DeKriii 
tion  of  premiiei.  —  In  a  grant  the  land  wu 
described  as  "  all  that  piece  or  parcel  a!  Iszui 
....  containing  by  admeasurement  1380 
aores,  eiclnsive  ol  swamp,  be  the  aame  a  little 
more  or  less."  Ac.  Held,  that  the  grant  included 
the  swamp.  Re  Pobtio»  No.  1  on  Nebano  Cbezk 
C.T.  49542,  1  Q.L.J.  Supp.  67.     (Pull  Court.) 

Inatruments  not  under  the  Act— Cmutru- 
tton  of— tee  Walters  v.  ELDBmaE,  4  QJ.J. 
118 ;  Hates  v.  Boobnb,  7  Q.L.J.  146. 

[Tas.]  -Marriage  Be ttlement— Registered 
proprietor — Tranifer  of  revenionary  interetU. 
—  Under  his  marriage  settlement  A.  became 
entitled  to  a  life  estate,  remainder  to  bis 
children,  and  it  he  left  one  child  and  ttut 
died  under  21.  then  to  K.  and  T.,  but  tbe 
settlement  contained  no  gift  over  on  total 
failure  of  issue,  which  event  happened.  Where 
B.  got  a  transfer  of  A.'s  life  and  S.  and  "i.'s 
reversionary  interests,  held  he  waa  entitled  to  be 
registered  proprietor  under  The  Real  Properij 
Act.  In  re  MiLLiaAx,  September  6.  1867,  Tas. 
Dig.  ool.  106. 

INTERRUPTION. 

Of  advtru  poiieuion 
Set  Adtxbsk  Possxbsion. 


INTESTACY. 
■SmiTiumi 


Caio^^Ic 


INTRUDER— JURISDICTION— LEASE. 
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INTRUDER. 

3m  Adtxksb  F0BBB8810N. 


INVESTIGATION  OF  TITLE. 
Notici  of  error  in  title 
Set  RxKRDiBB  roR  Defbitation. 


ISSUES. 

Trial  of,  on  application  to  bring  land 
under  Act 
See  Bbinoino  Land  under  Act — 
Trial  of  mium. 

JUDGE. 

Ptnsfr  of,  by  order  in   Chamhert,   to 
prevent  lapte  of  caveat  agaimt  appli- 

See  BBXitajsa  Land  under  Aot. 
Se  PowBB,  fl  W.W.  and  i'B.  (L.)  81. 
E»   parU  OcHH,  8  T.L.B.   (L.)  86. 
In  re  Hokbici,  (Cokhu,  Catkator)  16 
N.aW.L.B,  (L.)  107. 

JUDGMENT. 

Endorsement  of,  on  register. 

See  Tramsfeb. 
Entry  of,  on  duplicate   certifieate  of 
title. 

See  Reqistbab,  Duties  of. 
Prioritiei  between  judgment! 

See  Trusts  and  EftumES — Priori- 


JUDGMENT  CREDITOR. 


Jiight  of,  to  prevent  land  being  brought 
under  Act 

See  BEiNoraa  Land  uhdsb  Act — 

(V.J,  (b.) 

JUDGMENT  DEBTOR. 
Transfer  by 
See  Sales  bt  Sheriff. 


JUDICIAL  DUTY. 


JUKI8DICTI0M. 
See  Practice. 
Of  CommiMnoner  of  Titlei 


S«  Practice. 


EgmtabU,  of  Supreme  Court 

See  Caveat  aoainst  Dxauno*. 

See  Fraiid. 

See  Trusts  and  Equtuxs. 
Of  Supreme  Court — Calling  in  certi- 
ficate of  title 

See    Gebtivioate   of    Title— ^^.^ 

Caneellaticn. 


Of  Supreme  Court  to  direct  inquiry  at 
to  disputed  title 

See  Practice. 
Of  Supreme  Court  to  grant  cottt 

See    Costs    of    Psocbbdinos    on 

Caveats. 

LACHES. 

See  Brxngino  Land  under  Act — 

Lapte  of  caveat. 
Delay 

See  Caveat  aoainst  Dealinqs. 
Delay — Fraud  in  bringing  land  under 


Act 

See 


FOB  Deprivation. 
impeaching  a  Croum  grant 


Delay 

may  cojittitute  laches 

the  Crown 

See  Crown  Grant. 

LAND  BOARD. 

Power  of,  to  settle  question  of  boundary 
See  BouNDABiBB. 


What,  may  be  brought  under  Act 
See  Bbinoinq  Land  under  Act  (a). 

LANDLORD  AND  TENANT. 
See  Lease. 
See  Mobtoaoe — Leatehold*. 

LAPSE. 

Of  caveat 
See  Caveat  aqainst  Dealinob. 

LEASE. 

Front  Crown — Mortgage  of 

See  MoBTOAOE — Leasehold*. 
Practice—Parties — Action  for  specific 
performance  of  lease 

Set  H(K>»  V.  CoLLM,  6  N.S.W.L.B. 
(Eq.)  22 ;  1  WJJ.  (N.8.W.)  117. 


1S7  LEJ 

lUghU  under  anre^tered  Uase 

See  Cektificate  of  Titlb — (B.) 
Conclusive  effect. 
Sale  by  Mortgagee  tubject  tounregitUred 

See  ¥bxvi>, 

Tro  mson  un>  CBat  v.  FiNLiit,N.  Z.L.B. 
6  S.C.  203. 
Sale  of,  under  Ji.  fa. — Corentint  not  to 
assign 

See  Sales  by  Shebiff. 

H'lt/t    Tight    to    purchase — Careating 
eapacitg 
See  Caveat  AGAINST  Deaukob. 


A.  AsaiOHIfZNT  AMD   SUBLEASE. 

B.  Cbbatiok. 

C.  CoVENAHTa. 

D.  Dbtbbkuiatioh. 

E.  FOBH. 

F.  Option  to  Fcbcbask. 
O.  Unbboutbbed  Lbabs. 

A.  AraiaHMBNT  amd  Sdbleabz. 

[N.Z.,  Act  of  1870.]]— Aasignment— Br«och 
of  covetiant — RegUtration. — The  Dislrict  Land 
Begiatrai  cannot  refuse  lo  register  »js  asaignment 
ot  a  lease  iiader  The  Larid  Tranifer  Act  oa  the 
ground  that  the  asBignment  amounts  to  a  breach 
of  ooyenant.   In  re  Dcooah,  N.Z.L.B.  2  B.C.  141. 

[N.Z.,Ac7T  OF  1870,8.  69.]— AsBignmenl  — 
Liability  of  aitignee^Land  Tranifrr  Act,  1870, 
».  «9— Section  89  ot  the  Act  of  1870  did  not 
make  the  assignee  of  a  lease  liable  to  indemnify 
the  original  lessee  against  rent  accrued  due,  nor 
against  breaches  ol  covenant  oocuning  after  be 
(the  assignee)  has  assigned  to  some  one  else. 
WiuoH  V.  BBioHTuna,  K.Z.L  B.  *  C.A.  i.  (Full 
Coart.) 

[ViCTOBu,  Act  ot  1890,  s.  103  ]— Assignment 
—Man  of  itraiB—Duly  of  truilee  for  crtdilan. — 
A  trader  assi^rned  his  property  to  trustees  for  the 
benefit  of  his  creditors.  The  property  consisted 
of  stock-in-trade  and  of  the  unexpired  lease  of 
the  premises  in  which  the  business  was  carried 
on.  The  trustees  took  posaeasiou  of  the  premises, 
and  used  tbem  for  the  purpose  ol  entirely  dispos- 
ing of  the  stock  on  them.  Held,  that  although 
there  had  been  no  transfer  of  the  legal  estate, 
there  had  been  an  assignment  of  the  beneficial 
interest  in  the  lease,  and  that  the  trustees  were 
jostiGed  in  retaining  moneys  ont  o[  the  estate  to 
pay  rent  as  long  as  they  remained  assignees  and 
were  unable  to  assign  the  lease  or  to  procure  an 
assignment,  or  so  loog  as  it  waa  reasonable  to 
retain  it  tor  disposing  of  the  property  assigned. 
Held,  also,  that  in  regard  to  the  trustees'  duties 
to  the  creditors,  they  were  under  an  obligation 
to  get  rid  of  the  lease  at  the  first  reasonable 
opportunity,  and  that  after  they  had  disposed  of 
the  stock- in. trade  they  were  jusIifFed,  il  uoable 
to  assign  the  lease  to  a  substantial  person,  to 
assign  it  to  a  man  who  was  admittedly  a  man  ot 
straw.  Stbtinsoh  ahd  Sons  Ltd.  v.  Bbins,  21 
T.L.R  109;  16A.L.T.  166. 
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[N.Z.,  Aor  or  1805,  is.  3,  86, 115.]— AHign- 
ment — Trutt  detd  executed  by  lestee  and  mort- 
gageu—Rtceiverikip — Leate  taider  Land  IVaiH- 
fcrAct—Tratufer  not  executed  by  Trantfereee— 
Non~TegittTation — Po«i«««ion— i^wily — Legal  eir 
equitable  eitate— Payment  of  rent— Implied 
tenancy— Trammietion.—  The  plaintifls  leaaed 
lands  to  E,  by  memorandum  of  lease  onder  The 
Land  Trailer  Act.  B.  mortgaged  these  and 
other  freehold  and  leasehold  lands  to  scTeial 
different  mortgagees.     Afterwards  a  deed,  pin- 

erting  to  be  a  deed  ot  settlement,  was  executed 
H.,  the  several  mortgagees  (except  the  first 
mortgagee),  and  the  defendants,  by  which  the 
other  parties  purported  to  groot,  assign,  and 
convey  the  mortgaged  properties  to  the  defen- 
dants opon  certain  trusts  for  their  management 
and  disposal,  the  payment  of  all  rents  and  out- 
goings, the  paymeot  of  the  several  mortgagee*, 
and  the  payment  to  H.  ot  any  surplns  moneys 
derived  from  the  properties.  The  deed  cmitained 
a  clause  that  it  should  not  be  obligatory  upon  the 
trustees  to  exercise  or  put  in  force  any  of  the 
powers  or  provisions  given  by  or  contained  in  it. 
As  regards  those  lands  which  were  under  Thi 
Land  rrant/tTjict,  amemorandom  ot  transfer  to 
the  defendants  was  also  executed  by  H.,  but  it 
was  not  executed  by  the  defendants  nor  regis- 
tered against  the  leases.  The  defendants  went 
into  possession  of  the  whole  estate,  and  paid  the 
rent  due  to  the  plaintiffs  out  of  the  income  from 
the  estate  during  several  years,  hut  they  after- 
wards went  out  of  possession  of  the  lands  leaaed 
from  the  plaintifi's,  and  refused  to  continue  pay- 
ing the  rent.  Hild,  that  the  defendants  had  not 
become  either  legal  or  equitable  assignees  of  the 
lease  from  the  plaintiffs,  or  liable  to  the  plaintiffs 
for  the  rent  reserved.  The  whole  of  the  paymeols 
of  rent  made  by  the  defendants  to  the  plaintiffs 
were  received  by  the  plaintiffs  aa  payments  by 
H. ,  except  the  two  last,  one  of  which  tttey 
received  as  proceeds  of  a  distraint  on  goods,  and 
the  other  of  which  they  received  as  a  payment 
by  the  defendants.  The  defendants,  at  the  time 
of  making  the  last  payment,  notified  that  they 
would  go  out  of  possession  at  the  expimtion  ol 
the  period  in  respect  of  which  the  payment  was 
made,  and  would  pay  no  more  rent.  Held,  that 
they  did  not,  by  the  payments  made  by  ttacm,  or 
by  submitting  to  the  distress,  become  tenants  to 
the  plaintiffs  on  the  terms  of  the  lease,  and  that 
they  were  not  liable  tor  any  farther  rent. 
Tiuabu  Borouoh  v.  Hoabe,  18  N. Z.L.B.  682. 
(FuU  Court.) 

[VicTOKu,  A<Tr  or  I BS6.}— Condition  against 
aasignment- Lond  Act  of  1869,  u.  10,  20.— 
A  condition  prohibiting  assignment  is  inrahd  if 
Lt  purports  to  be  inserted  in  a  lease  under  a.  30 
of  The  Land  Act  of  1689,  by  virtue  ot  s.  10  of 
that  Act.  Ex  parte  Bond,  6  TX.B.  (L.)  458, 
SAL.T.  9*.    (Full  Court.) 

[Victoria.  AoT  of  1866,  B.  16.]— Condition 
against  SBsignment — Leaet  under  Land  Ad 
18S9,*.20  (5)— TroTu/'n-  ftythm/f.  — A  lease  from 
the  Crown  under  s.  20  (fi)  of  The  Land  jletof 
1869,  contained  a  condition  not  to  assign  witkoot 
leave  of  the  Qovemor-in-Coonoil.  The  lease 
was  duly  registered  under  s.  16  ot  The  Trantjer 
of  Land  Statute.  The  sheriff  having  sold  the 
interest  of  the  lessee  under  s.  106  of  (hat  Act, 
the  Begistrar  refused  to  register  the  transfer 
from  the  sheriff,  tA  involving  a  brwtoh  of  tbs 
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oondition.  Held,  that  the  eoodiUoD '  did  not 
aSeot  ths  iuiolantaij  translera  like  the  . 
in  question,  and  the  RegiBtrar  must  register  the 
fi.  fa.  and  traDBler.  In  rt  Tbahbtbii  or  Lakd 
Statutb,  Ex  parte  Ellison,  G  VJjJt.  (L.)  fiS. 
(FullOoort) 

[Q.,  AoT  or  leei,  ss.  i3,  71,  73,  I04.]~Cove- 
nant  not  to  aaai^^Proviio  for  rt-tntry^On- 
regitttrtd  anignmtvt  in  breach  of  eovtnant—No 
for/titiirt. — The  registered  proprietors  of  land 
denuBsd  tor  14  j'ears  to  B.,  who  attonraids 
auigned  to  0.,  who  sabBeqnently  assigned  to  A. 
The  lease  contained  a  ooveiiant  not  to  assign 
or  sublet  witboat  leave.  The  assignments  to 
C.  and  A.  were  made  with  the  ooDsent  of  the 
lessors.  A.  afterwards  gave  a  bill  of  sale  to  X., 
ajid  assigned  the  lease  to  X.  b;  way  of  mortgage. 
This  assignment  was  made  without  leave,  and 
the  instrument  was  never  registered.  Beld.  that 
an  equitable  mortgagee  or  encambrancee  of  land 
under  the  Keal  Propertj  Acts  who  has  not  cegis- 
t«red  hie  owignment  or  secuiity  is  in  the  same 
position  aa  an  equitable  mortgagee  of  land  under 
the  general  law  who  bos  not  foreclosed ;  that  the 
nnr^patered  equitable  assignment  did  not  pass 
the  legal  interest,  and  that  there  had  been  no  for- 
feiture by  A.  Htld,  also,  that  if  tbe  words  of  a 
proviso  for  re-entry  do  not  clearly  refer  to  the 
terms  ol  a  negative  covenant,  no  re-entry  can  be 
made.     N^uuBima  v.  Ai^kbtson,  S  Q.L.J-   125. 

[S.A.,  AcTTor  IBfll,  ss.  60  124  (3).]  —Covenant 
not  to  aut-let—Hnlry—Hjectnieiit—Corenant.— 
A  memorandum  ol  lease  under  The  Rtai  Property 
j4ct,  1861,  provided  that  tbe  Ipssee  should  hold 
for  a  certain  term,  "  aabject,  however,  to  the 
following  covenants,  conditions  and  restrictioos. 
!□  addition  to  those  implied  by  the  Act-"     The 

pair,  and  not  to  sob-let  without  consent.  On 
ejectment  brought  tor  sob-letting:  Held  (I)  That 
the  stipulation  as  to  sub-letting  was  a  covenant, 
and  not  a  condition  ;  (3)  That  ejectment  would 
not  lie  nnder  s.  50  of  The  Real  Proptrty  Act, 
1861,  it  Dot  being  in  tbe  nature  of  things  a  cove- 
nant in  respect  of  which  default  coold  be  con- 
tinued for  six  months.  Semblt,  that  s.  124  (3) 
of  The  Real  Property  Act,  1861,  would  not  pre- 
vent ejectment  for  a  common  law  forfeiture  of 
the  term.    SuniKBa  c.  Wadham,   4  S.A.L.B.   73. 


vjithoat  content — Cooenant  to  pay  rent — Sub-ieate 
not  regiitered^Aclion  to  ricover  rent  —  Subieqiteiit 
regittratum  of  titb-Uate — Uie  and  occapatioa.— 
Certain  town  premises,  under  The  Trantjrr  of 
L,and  Statute,  were  demised  by  the  proprietor  tor 
a  term  of  years,  the  lease  containing  a  covenant 
tbat  the  lessees  would  not  underlet  or  part  with 
the  possession  of  the  premises  without  first  ob- 
taining the  consent  in  writing  of  the  lessor ;  and 
If  the  lessees  failed  to  perform  or  observe  such 
covenant  the  lessor  might  enter  upon  the  pre- 


having  first  obtained  the  consent  in  writing  of 
the  lessor,  by  a  lease,  bearing  date  the  13th 
Maroh.  1890,  sublet  a  portion  of  the  premises  to 
the  defendant  for  a  term  of  five  years  and  ten 
days,  from  the  16th  March,  1889,  at  a  yearly 
rental  ol  £1,000,  payable  quarterly.  Tbe  lesseea 
brought  an  action  agunst  tbe  defendant,  alleging 
that  by  each  sab-lease  the  plaintiOe  sub-let  the 


.SE.  180 

premises  to  the  defendant ;  that  on  the  8th  Feb- 
ruary, 1890,  ths  defendant  paid  ^350  on  ooooont 
of  the  rent  due  by  him  under  the  sub-lease,  bat 
hiid  refused  to  pay  tbe  balance  which  they 
claimed ;  and,  alternatively,  they  claimed  tor 
the  use  and  ocoapation  of  the  premises  from  Uie 
let  March,  1889,  at  therateot£l,O0Operannum. 
The  defendant,  by  his  defence,  alleged  that  the 
plaintiffs  had  not,  and  would  not,  obtain  the  oon- 
sent  in  writing  ;  that  the  premises  were  nnder 
Tbe  Trantfer  of  Land  Statute,  and  the  alleged 
sub-lease  had  not  been  registered,  and  would  not 
be  registered  without  such  oonsent ;  and  that 
there  was  no  agreement  on  his  part  to  pay  for 
the  use  or  occupation  of  tbe  premises,  and  that 
he  did  not  occupy  them  eicept  in  pursuance  ol 
an  agreement  dated  on  or  abont  the  1st  March, 
1869,  by  which  the  plaintiffs  agreed  to  sub-let  the 
premises  to  him  as  from  the  Ifith  March,  1889, 
at  a  cental  of  £1,000  per  annum,  and  in  eipec- 
tation  of  a  sublease  in  accordance  with  such 
agreement,  which  the  plaintiffs  could  not  give, 
and  he  connterclaimed  tor  specifio  performanoe 
of  such  agreement,  or  damages,  £3,000.  By 
their  reply,  delivered  on  the  24th  September, 
1890,  the  plaintiffs  alleged  that  the  defendant 
entered  into  possession  ol  the  premises  wall 
knowing  that  the  consent  in  writing  of  the  pro- 
prietor might  not  be  obtained  ;  and  on  or  before 
the  lOih  April  he  became  aware  that  the  pro- 
prietor would  not  give  soch  consent,  and,  with 
such  knowledge,  be  had  remained  in  possession, 
and  was  thereby  estopped  from  raising  the  above 

.  -         .  On 

27tfa  April,  1891,  the  plaintiiFs  amended  their 
reply,  alleging  that  on  the  22nd  January,  1B91, 
the  proprietor  ol  the  premtaea  duly  oonseoted  in 
writing  to  tbe  lease  from  the  plalntiSs  to  the 
defendant,  and  it  was  duly  registered  on  the  28th 
January,  1891.  Held,  by  Wsbb  J. :  That  even 
though  ths  lease  might  be  inoperative,  because 
not  registered,  the  covenant  by  the  defendant  to 
pay  rent  contained  in  sucb  lease  was  operative, 
and  the  plaintiffs  should  therefore  reoovsr  the 
amount  of  rent  owing.  On  appeal  to  the  Full 
Court :  Beld,  the  plaintifTs  were  entitled  to  hold 
such  judgment  on  their  claim  for  nse  and  occu- 
pation as  at  the  date  of  tbe  commencement  of 
tbe  action ;  their  claim  for  use  and  occupntion 
was  not  merged  into  ths  sub-lease,  and,  it  it 
were  atterwardB,  when  the  sub-lease  was  regis- 
tered, such  merger  was  not  pleaded  as  a  defence. 
Held,  also,  on  the  counter  claim,  that  specific 
performance  having  been  given  before  the  trial, 
the  defendant  was  not  entitled  to  judgment  there- 
for, and  would  not  recover  on  the  alternative 
claim  for  damages.  Udhbo  uan  Bulusd  «, 
Adams.  17  V.L.B.  708. 

[VicTOMA.  Act  of  1890,  BS.  68,  92.  107,  108, 
111,]— Sublease— Ciaini  againtt  mbletiee  for 
ute  and  occupation — Subitaie  tipt  regutered  at 
date  of  action  brought — Subieqitent  regiitraiton 
before  trial— SubUate  put  in  evidence—Merger  of 
eiaim  for  use  and  occupation— Landlord  ana 
Tenant  Act,  1890  i^o.  1108),  ..  23— M.,  the 
lessee  of  certain  premises  under  the  operation  of 
The  Tranifer  of  Land  Act,  1890.  by  a  sublease 
dated  March  13th.  1890.  sublet  the  a 
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June  g&,  1690,  vban  U.  brooeht  an  action  to 
reooTer  rent  reserved  b;  a  oovenajit  in  the  Bnb- 
lesM,  with  a  claim  in  uie  alternative  tor  nee  and 
ocoDpation.  Ths  aablease  prOTided  for  the  paj- 
meDt  ol  rent  at  the  rate  of  £1000  per  annum. 
On  February  8th,  1890,  A.  paid  to  M.  i250,  and 
thta  vaa  itll  that  A.  had  paid  in  respect  ol  the 
premisaB  at  the  commenoement  of  the  action.  In 
oonseqaence  of  the  refoeat  of  the  lessor  to  consent 
to  the  Babletttng  of  the  premiBCB  M.  was  not  able 
to  procure  the  registration  under  The  Trantfer  of 
hand  Act  ol  Uie  Bublease  till  after  action  bronght. 
But  the  Boblease  was  registeced  before  trial  and 
pat  in  evidence  bj  M,  Webb  J.,  being  of  opinion 
(hat  M,  was  entitled  to  leoorer  on  the  covenant 
in  the  sublease,  gave  jodgment  acoordinglj  in  his 
favour  for  £760,  Htld,  upon  appeal  to  the  Pull 
Court,  that  M.  was  entitled  to  hold  each  judg- 
ment on  bto  cli^m  tor  nse  and  occnpatipn  as  at 
the  dtOe  of  (he  oonunenaement  of  the  action ;  that 
his  olaini  tor  use  and  ocoupation  was  not  merged 
in  the  sublease,  and  it  it  were  afterwards  when  the 
sublease  was  registeied,  luob  merger  was  not 
pleaded  ae  a  defence.  Munhd  ahd  Bulukd  v. 
AnAMB,  17  V.L.B.  708.     (Full  Court.) 

[ViCTOBU,  Act  or  1B66,  s.  10  a.]— Sale  by 
Sheriff — Croum  UtutMd-^Unrigiitered  trantfer 
of  by  Sheriff— Payment  of  rent  by  traruferer— 
ForfHtuTe. — The  Crown  in  this  colony  stands  in 
the  same  relation  to  its  tenant  as  an  ordinary 
landlord  to  bis  tenant.  An  asBtgnee  by  purchase 
at  a  sheriff's  sale  of  a  leasehold  estate  from  the 
Crown,  whose  (lanster  has  not  been  registered, 
bod  a  BufGcient  interest  to  come  IdCo  a  Court  of 
Equity  to  protect  the  land  from  forfeiture.  If 
each  an  assignee  tender  the  rent  due  before  a  re- 
entry is  made  for  default  in  payment  of  rent, 
that  is  sufficient  to  prevent  forfeiture,  SeaiiAe, 
it  may  be  otherwise  where  the  re-entry  has 
aotnally  taken  place.  The  provieioas  of  The 
Trantfer  of  Land  Staiute  referring  to  registration 
have  merely  the  effect  that  until  the  transfer  to 
the  as^gnee  is  registered  the  original  lessee  may 
act  so  as  to  defeat  the  title  of  the  assignee, 
EiCKBAiL  V.  Tbb  Qdbkk,  6  T.L,R.  1,  260, 

B.  CajuTioH. 
Set  alto  UmuoiBrEitKn  Luaa,  infra. 
[8. A., Act  of  1661.]— Creation  — £r<acji  of 


power  to  lease.    Bowxui  e.  Ekits,  19  S.A.L.G 
8. 

[H,Z„  Act  of  I88B.]— Creation- Twoncy 
for  leu  than  three  yeart.  —Serable,  that  legal  tenan- 
cies for  terms  not  exceeding  throe  years,  not  being 
re^strable.  can  be  created  without  registration 
under  the  Land  Tntnsfer  system.  FiNKoaAN  v. 
WwB.N,Z.L.B.  BS.C.2B0. 

C,    CoVENlHTn. 

[VicTORii.]  —  Covenants  —  Injunction  to 
restrain  breach  of— Pomer  of  re-entry —Other 
povjeri, — Notwithstanding  his  right  of  re-entry  on 
Breach  of  the  covenonti  contained  in  the  Act,  the 
lessor  may  obtain  an  injunction  restraining  the 
lessee  from  committing  a  breach.  Ucndax  v. 
Pbowse,  i  V,L.B.  (Eq.)  101. 

[N.Z.,  Act  of  1870.] — Covenant  running 
with  the  land— Covfnanl  b^  Utior  to  pay  for 
Mldinff*  ertcltd  by  Itetee—Re-tniry  by  Uitor.— 


SE.  IN 

The  right  to  sue  on  aooveiiaiit  by  a  lessor  to  paj 
"  at  the  expiration  or  sooner  detemluation"  ol 

the  term  tor  any  buildincts  which  the  lease  might 
during  the  term  erect,  is  not  defeated  by  re  entry 
or  forfeiture  before  the  expiration  -of  the  terai. 
The  benefit  of  suob  a  covenant  rons  with  the  land 
where  assigns  are  named,  and  the  lessee  has  boilt 
in  order  to  lieep  a  publican's  license  in  force 
which  be  was  bound  to  do  by  the  terms  of  big 
lesae.  Dun  bui's  Official  Absiohee  v.  Deu.  Aim 
MuraiNO,  7  N.Z,L.B.  9.     (Full  Court.) 


registerei 


shall  "be  implied  in  every  memoranduni  d 
lease  of  land  under  that  Act,  and  s.  89  providra 
erv  ipplied  covenant  and  power  may  be 
'ed  or  modified  by  express  deolaratioQ  in 
tne  mstruiDcut.  These  provisions  do  not  prevenl 
the  introduction  into  sni^  metnorandnm  of  lease 
of  covenants  and  powers  of  an  entirely  different 
character  Irom  and  not  mere  modifications  ol  the 
implied  covenants  and  powers.  Bucikuj.  i. 
KWD,  10  S.A.L  K.  188. 

D.  DmKunijLTioH. 

And  tee  eatet  tub  MoKTOiOB. 

[ViCToau,  Act  of  1866,  bb.  15,  86,  *7.]- 
Determination,- (7ertiflcaJ(o/(i(J«o/fa»«e/nH« 

Craan— Effect  of.  — A  certificate  of  title  under 
the  Act,  certifying  that  the  holder  is  the  pro- 
prietor of  a  leasehold  for  a  certain  term  of  years, 
cannot  defeat  the  right  of  the  Crown  to  detczmine 
the  lessee's  eatate.  Matt  v.  Pbel,  3  V.B.  (M,) 
27;  2A.J.H,  133. 

[N.a.W.,  Act  or  1882,  ss.  61,  62,  63.  111.]- 
Detcrmination  of  leaae^Rt-entry-Eqiiitalile 
tUUi  to  land  under  thi  Bad  Property  Act — JttUtj 
from  for/eilure  —  What  amountt  to  de  facU) 
poueitioji  of  a  mine — Priutvie— Jmendmml,— 
A  lessee  of  land  under  The  Real  Property  Act 
covenanted  in  his  lease  to  make  entries  in  books, 
to  be  kept  at  a  proper  office  on  the  land  demised, 
and,  upon  any  breach  of  covenant,  the  lessor  wal 
to  be  at  liberty  to  enter  upon  the  lands  demised, 
and  to  determine  the  lease.  No  office  was 
erected  on  the  land;  on  adjoining  load  of  th» 
lessee  there  was  an  office,  but  no  books  werskept 
there.  Held,  by  Full  Court,  that  the  coTeninl 
had  been  broken,  both  by  not  keeping  the 
necesHSr;  books,  and  by  not  erecting  an  ofiiee  on 
the  land  demised,  and  that,  in  consequence  ol 
that  breach,  the  defendant  was  entitled  to  ro-enter 
and  take  possession  of  the  land.  Held,  also  (by 
Owen  C.J,  in  Equity],  that  the  lessor  was  ealitlcd 
to  determine  the  lease,  at  any  rate,  as  againtl 
the  lessee,  without  taking  the  statutory  steps 
required  by  8.  63  of  The  Real  Properly  Act,  Ua 
provisions  of  that  section  only  applying  where, 
under  the  lease,  the  lessor  had  no  power  to 
determine  the  lease  himself.  Held,  also  fbj 
Owen  C.J.  in  Equity),  that  the  protection  whicc 
s.  Ill  of  The  Real  Property  Act  affords  against 
notice  to  a  transferee  under  the  Act  only  applies 
where  the  transferee's  title  has  been  completed 
under  the  Act  by  the  traaafer  being  registered. 
The  Baxeb's  CBKica  Conbolidated  Q01.D  UiM^o 
Co.  ti.  Hack,  IS  N.S.WX.B.  (Eg.)  307.  (Fi^l 
Court.) 

Tclizcd  by  Google 
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E.  FOBK. 

[Q.,  Act  or  1861.  a.  62 ;  AMEHoraa  Act,  1B77, 
BB.  IB,  31.] — Form — Lease  not  in  acheduled 
form— LeoM  for  more  than  three  ytan — Efftet  of 
ttnaney  vnder^Dtttruction  of  huUdingi  by  fire 
— Ahaitmtnt  of  rent. — The  plaintiff  leaded  Iviii 
□ader  the  AcU  to  the  defendant  tor  five  jeais  b; 
a  lease  b;  nbioh  defendant  agreed  to  keep  the 
baUdlngB  on  the  land  in  good  repair,  and  pay  the 
taxes.  The  tease  waa  not  in  Form  E.  aa  provided 
b;  B.  S2  of  the  Prinaipal  Act.  Defendant 
ocenpied  lor  nearly  foor  years  onder  the  agree- 
ment, when  the  buildings  were  deatroyed  by  fire, 
HtU,  per  Chnbb  A.D.C.J.,  that  the  lease  was 
void  under  a.  S2  of  the  Prinaipal  Act,  but  that 
detendanC,  having  paid  rent  quarterly  in  accord- 
ance with  the  terms  ol  the  lease,  became  a  tenant 
from  year  to  yeaJ- ;  and  tbat  such  tenancy  vaa  a 
demise  within  s.  31  of  Tht  Amending  Act  of 
1877,  so  that  defendant  was  released  tcom  tlie 
obligation  of  paying  rent  until  the  buildings 
were  reinstated  b;  his  landlord.    Biu<  v.  Coi, 

1  QXJ.  78. 

F.  Option  to  Pdbcha«b. 
[S-A ,  Atrr  of  1861 ;  or.  Act  of  188S,  e.  117,] 
Caveat.^A  lessee  with  right  of  purchase  is  not 
entitled,  before  time  for  payment  of  the  purchase 
money  has  arrived,  to  caveat  against  bis  landlord 
dealing  wlthhispraperty.  /n re  C1.UIE A  Hibtei, 

2  aA.L.it.  lei. 

[N.Z.,  Act  of  1886,  a.  189.]  —  Failure 
to  exerciee  option  —  Specihc  perfomance 
—  Breach  of  ugreement  by  plaintiff  — 
Non-payment  of  Tatei  -  Fraud  -  Notiet  oj  unrrgit- 
tered  interett—Poiimion^ExpendituTe  on  im- 
provemenU — Sueceitive  rtgitlered  proprirtort. — 
The  plaintiff  went  into  possession  ol  and  erected 
boUdings  on  land  under  an  agreement  with  the 
then  registered  proprietor  nndei  The  Land 
Tranefer  Act  tor  a  leoae  oE  It  for  ten  years,  the 
lessor  and  bia  successors  to  take  ths  buildings  at 
a  valuation  at  the  end  of  the  lease,  and  the  plain- 
tiff to  have  the  option  of  purohaeing  in  case  of 
the  leSBOc  selling.  The  defendant  was  the  last  of 
three  successive  registered  proprietors  of  the  fee- 
simple  in  sncceaeion  to  the  proprietor  who  made 
the  agreement  with  the  plaintiif,  each  of  whom 
ponshjued  with  knowledge  ol  the  plaintiff's  agree- 
ment, of  hie  poasession,  and  of  his  expenditure. 
The  plaintiU's  agreement  was  nsver  registered. 
Held,  that  it  was  a  fraud  within  the  meaning  ol 
B.  189  of  The  Land  Tranter  Act.  1S85,  for  the 
defendant  to  seek  to  deprive  the  plaintiff  of  his 
rights  under  tlie  agreement,  and  tbat  the  defen- 
dant must  perform  the  contraot  entered  into  by 
his  predeoeasor  in  title.  The  plaintiff  having 
omitted  to  declare  his  purchase  when  the  lana 
was  sold  by  the  proprietor  who  made  the  agree- 
ment with  him  :  held,  that  he  had  lost  his  right 
to  purchase  and  could  claim  a  lease  only,  with- 
out a  purchasing  clause,  from  the  defendant. 
By  the  lerma  of  the  agreement  the  plaintiff  was 
to  pay  the  rates.  It  was  alleged,  but  not  proved, 
that  he  had  not  done  so.  Held,  that  had  it  been 
proved  it  wonld  have  been  no  answer  to  the 
action  claiming  performance  of  the  agreement. 
UiBBn  r.  M-Xai,  16  N.Z.L.B.  124. 

[N.Z.,   Act  or   I8SS, 


}  lease.    Bom  Pbbhi 


V.  DivY,  a  N.Z,L.Il,  134. 


O.  UnaoistiBED  Lkj 


N.Z.] — Unregistered  draft  memorandum 
of  lease — Effect  of, — Under  the  provisione  of 
The  Land  Tratufer  Act  a  tenant  who  occupies 
under  a  draft  memorandum  of  lease  for  more 
than  three  years,  signed  by  lessor  and  leasee,  but 
not  registered,  is  a  legal  tenant  at  will  only. 
EnwiKKS  V.  Waluci,  N.Z.L.B.  1  S.C.  134. 

{S.Z..  Act  of  1870,  s.  4S.}— Unregistered 
instrument— E/(el  0/,— Under  The  Land 
Trantfer  Act  the  mere  execution  of  registrable 
inetroments  passes  no  interest  in  land ;  it  merely 
gives  a  right  inpertonam,  and  a  lease  not  regis- 
tered can  only  take  etteot  as  an  agreement. 
Qtiteo  HiaeoDB  Boabd  t>.  SFBDOuia,  N.Z.L.B.  4 
3.C.  272. 

[N.Z.,  Act  of  1836.]  — UnrcKiatered  lease 
—  Leate  for  leit  than  thru  ytan  —  Valid 
eAroif$AunngMfrr«iI.— SnnbEc,  thatlej^altenonoies 
tor  terms  not  exceeding  three  years,  not  being 
registrable,  can  be  created  wltnont  ref^stration 
nnder  the  Land  Ttanster  system.  Fnmoaui  v. 
WitB,  N.Z.L  H.  fi  S.C.  380.  Su  aiio  nb  titU 
■■FBAtrn." 

[S.A.,  Act  of  1861,  s.  47.]  —  Unre|^alered 
lease— Leoie  for  leu  than  three  yean. — A. 
brought  a  enit  for  specific  pectoimoaDe  of  a 
contract  of  sale  containing  a  memorandum  of 
lease.  The  lease  was  for  two  years,  and  was  in 
the  form  prescribed  by  s.  47,  and  was  registered 
under  the  Act.  Defendant  aipied  (1)  That  there 
was  no  valid  contract  nnder  Tht  Real  Property 
Act ;  (2)  That  The  Real  Property  Act  was  itself 
iuvalid  as  contravening  7he  ConnlUution  Act. 
Judgment  for  plaintiff  (diii.  Boothby  J.)  Adld 
v.  Mcit&ii,3A.B.(Eq.),Dec.l5,1863;  quotedin 
Lovekin's  Dig.  ools.  IDS  el  leq. 

[8,A.,  Act  of  1861.]— Unregistered  lease- 
Ftgiitered  proprietor — Encvmbraneei. — A  holder 
ol  a  certificate  of  title  holds  it  absolutely  free 
from  all  encumbrances  not  notified  thereon,  and 
is,  therefore,  not  bound  by  any  demise  not  bo 
notified.  Accord :  Mahniho  v.  Crossius,  5 
8.A.L.R.  130 ;  Tbimtm  11,  Lord,  8  S.A.L.B.  81 ; 
HpNTEB  V.  PuTXB,  9  S.A.L.B.  100.  Per 
Gwynne  J.  :  Under  The  Real  Property  Act,  a 
term  of  less  than  three  years  cannot  be  registered ; 
and,  lemble,  cannot  therefore  be  created. 
Uahhino  v.  Cbossun,  uU  inpra. 

[3.A.,  Act  of  1861.]- Unregistered  lease- 
Ejectment— Lean  for  two  yean,— In  answer 
to  an  action  of  ejectment  by  a  registered 
proprietor  of  land  under  The  Real  Property  Act, 
the  defendant  relied  on  an  outstanding  lease  tor 
two  years  granted  by  the  plaintiff,  bnt  any  lease 
tor  less  than  three  years  being  incapable  of  regis- 
tration under  the  Act,  this  lease  was  not  notified 
on  the  register.  Held  (following  Manning  v. 
Crotiman  5  S.A.L.B.  130)  that  the  plaintiff  held 
the  land  free  from  all  encumbrances  not  notified 
on  the  register,  and  was  entitled  to  maintain 
ejectment,  Bcokktti'.  Khobbb, 7  S.A.L.B.  147; 
ted  vidt  S.C.  8  S.A.L.B.  86. 

[VicTOBU.  Am  OF  1866,  s,  42,  76.]— Un- 
registered IcMe—Deetroytd  Uaie—Effect  of.— 
The  effect  of  s.  42  is  not  to  render  a  lease  which 
has  not  been  registered  void,  but  to  make  it  of  no 
effect  against  a  subsequent  registered  oonveyanea 
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of  tlie  land.  If  TegUiration  tiecomM  imposribls 
owing  to  deatruotion  of  the  lease,  it  is  atill  valid 
as  a  contTMt  bet'veen  the  parties.  HoEBieeET  v. 
Oluhhis,  11  V.L.  EL  IS ;  6  A.L.T.  107. 

[VicroEii,  Aot  of  1866,  a.  4B.]  —Unregistered 
lease — Subiequent  rtgUtered  mortgage.—  A  regis- 
tered proprietor  made  a  lease  to  defendant  whiob 
was  Dever  registered.  He  afterwards  eiecQted  a 
mortgage  to  plaintiff,  which  was  duly  registered. 
Possession  was  not  demanded  from  the  deten- 
daat,  bat  he  was  asked  to  attom  tenant  to  plain- 
tift,  which  he  refused  to  do.  In  an  action  of 
ejectment:  Held,  that  defendant's  possession  as 
tenant  of  the  mortgagor  was  not  adverse  to 
plaintiff's  title,  and  his  right  to  possessioii  was 
prseerred  as  being  that  of  a  tenant  under  the 
rimve  section.  Coujnui.  Binx  or  Austbaija  d. 
RuBMi,  5  V.LJt.  (L.)  462. 

[VioTOBU,  Act  op  1866,  ss.  4a,  75.]— Un- 
regigtered  lease — Local  OovempUBt  Act  of 
1974  {No.  BOO).  I.  295— Irfoje  by  Local  Aatltonly 
of  land  on  Khieh  raUt  are  in  arrear.—K  lease 
onder  s.  29fi  of  Act  No.  606  is  outside  the 
provUions  of  The  Tramfer  of  Land  Statute  (No. 
soil,  and,  though  not  legisteied,  liinda  lands 
held  under  that  Act.  A  municipal  council 
cannot  give  a  lease  under  the  Act,  as  it  ia  not  the 
registered  proprietor,  and  therefore  s.  43  of  Act 
No.  301  does  not  applj.  Kimtnuv  r.  Jcuah, 
IIV.L.B.  171,  6A.L.T.  363. 

[Q.,  ACT  0*  1861,  s.  62;  Act  op  1877,  Bs.  18, 
81.] —Unregistered  late— Tenant  from  year  to 
year. — H.  leased  land  under  The  Bent  Property 
AeU  of  1861  and  1877  to  C.  for  upwards  of  three 
years  by  means  of  a  leaee  not  in  the  form  E  of 
the  schedule  to  the  Act  of  1861.  Held,  (hat  such 
lease  was  void  under  s.  52  of  the  Act  of  1861. 
but  that  C.  having  entered  and  paid  rent  onder 
the  void  Isase  he  became  a  tenant  from  year  to 
year,  and  that  sueh  tenancy  was  a  demise  within 
the  meaning  of  s.  31  of  the  Act  of  1S77,  so  that 
when  the  buildings  on  the  land  were  destroyed 
the  rent  was  saspended  until  they  were  reinstated 
by  the  lessor.     Hill  u.  Cox,  1  g.L.J.  73. 

[ViOToiuA,  Act  of  1890,  a.  74,]— Unregis. 
teted  lease — Unpaid  vtitdor  in  poiietnon  by 
agreement.— &a  agroement  according  to  whion 
tbs  vendor  remains  in  possession  of  laud  under 
tenancy  until  the  purchase  money  is  paid,  creates 
a  tenancy  within  tbs  meaning  o(  s,  74  of  Tht 
Tramjer  of  Land  Act,  1890,  so  that  the  title  of 
the  roistered  proprietor  or  that  of  a  registered 
mortgagee  from  him  is  subject  thereto.  Ooh. 
Hxscui,  BiHi  OF  AnsTBAUA,  Ltd.  V.  McOaseill, 
23  V.L.B.  10;  18  A.L.T.  248;  3  A.L.K.  97. 
(FuU  Court.) 

LIEN 

Of  vendor  after  register  of  transfer. 
See  Transfbb. 

LIFE  ESTATE 

Of  husband  in  lands  of  hU  wife. 
See  Husband  and  Wife. 

LIGHT. 

See  BBiNQiHa  Land  unser  Act  (C) 

(b) 

See  Easbuent, 


LIMITATION  OF  ACTION. 

See  Ckbtiticats  op  Title — (A)  (1) 
Powers  oj  Begutrar. 
Against  Assurance  Fund. 

See  Bkxbdibb  foh  Dspkitatioh- 
Asmrance  Fund. 
For  iloirer. 

See  Behedies  fob  Depbitatioii— 
AssuroTKe  FuTid. 

LIS  PENDENS. 

See  Caveat  Against  Dsaunos.  (F) 
(!)■ 
LOCAL  GOVEENMENT. 

A  leane  hij  a  local  authority  of  land  on 
which  rates  are  in  arrear  need  »wt  ht 
rej/interfd. 
iVe  Lease. 

KiHiBut  0.  Jduax.  11  V.L.B.  171; 
6A.I..T.  363. 

MANDAMUS. 
To  Registrar 
See    Cektificate  of    Title — (J) 
Cancellation. 
See  Easbmbnt. 

O'QniNN  V.   BBontnuii  of  Titlis,  1 
Q.L  J.  Sapp.  7. 
See  Reoistrab,  Duties  of. 

McTDAi.  Assurance  Socikty  of  Vic- 

TOKIA  V.  BBaiBIBAH-asNBBAL,  1  Q.LJ. 
177. 

See  Sales  bt  Shebiff. 

McQlonb  v.  RBOierTKAB  of  Tmis, 
2  Q  L.J.  183.  Pbheins  v.  Rkoistui 
OF   TtTLBS,  3  Q.LJ.  47. 

MAOBI. 

See  Infant. 

MAP. 

See  Evidence. 

MAREIED  WOMAN. 

Power  to  dispose  of  realty  by  mil- 
See  Tranbhibsion. 

MELBOURNE  CORPORATION  ACT. 
Land  mbject  to — Adjoining  ovmert 
See  Easement  (B)  (8) 

MERGER. 

Of  claim  for  use  and  occupation  if 
sublease—No  plea  of  merger 
See  Lease  (A) 

MmiBO    AKD    BUUJIV    D.   AlU»i  17 

V.I.3.  703. 


Coo' 


"MESNE  PB0FIT8"— MORTGAGE. 


"  MESNE  PROFITS." 

See  BKiCSDOie  m>it  Dkpsivatioh. 

METES  AND  BOUNDS. 

Land  told  by — Compensation  Jorexcem 
of  estimated  acreage. 

8ee  RxMKDiBS  Kb  Depbitation. 

MINING  LEASE. 

Certificate  of  title  for 

See    Ckbtificate    of    Title— (B) 

Conelusii-e  effect. 

MINISTER  OF  LANDS. 

Content  of,  unnecetaary  to  withdrawal 
of  application  to  bring  land  under  Act. 


MINISTERIAL  DUTY. 


MISDESCRIPTION. 
Of  B&undariet 
See  BoDiiDAXiEB. 

See  Ekhob. 

See  Rboibtbab,  Duties  of 

See  Beubqikh  fob  Deprivatioh. 
Of  land  by  execution  creditors — Sale 
by  Sheriff — Damages 

See  Rekesies  fob  Dbfbtvation. 

MISFEASANCE. 
Of  Begittrar 

See  RxMXDisa  fob    Dxfkivahon— 

Atwurance  fund. 
Of  Regittrar — Refusal  to  receive  eaceat 

See  Gatkat  against  Deai^nob. 

MISTAKE. 

See  Ebbob. 


Equitable      mortgage — Intolcency     of 
mortgagor 

See  Bankbuftoy. 
A  mortgage  executed  bij  fraud  in  the 
nameofafKtitioueregieteredproprieto} 
is  imalid,  and  confers  no  interest  on 
the  mortgagee. 

See    Gebtifigatb    of    Title— (B) 

ConeUuivt  ^ect. 

O1BB8  t>.  UcBSKt,  1891  A.O.  3i8. 


By  uiay  of  transfer 
See  Tbustb  am>  Equities — Priori- 
ties. 

Power  of  sale — Sale  tuifjeet  to  contract 
for  lease 
See  Fraud. 

Thouson    and    CHm    v.    Fiklai, 

N.Z.L.B.  S  B.C.  a03. 

Discharge  by  trustees — Power  of  Regis- 
trar to  inquire  into  authority  of  trusteet 
See  Reoistbab,  Duties  of — Minis- 
terial Duty. 
Power  of  tale — Right  of  purchase- 
under,  to  bring  land  under  Act 

See  Bbihoino  Iiand  vkoxr  Aoi — 
Capacity. 

In  re  Datu,  1  8.A.L.B.  67 ;   /n  n 
Byouh,  13  N.Z.L.B.  270. 
Further  advances — Caveat — Notice  to 


Right  of  Registrar  to  inquire  into 
intent  of  document  tendered  in  proper 
form  for  regittration 

See  RxaiBTBAB,  Duties  of. 
By  company— -Ej'eeution  of — Affixing 
of  teal— Registration 

See  BEOiaTBAB,  Dutibb  op. 

[ViCTOBiA.  km  at  1S66,  a.  49.]  -  UnrcBistered 
lease— Su*fejiiene  Ttgitttrtd  mortgagt.—K  regis- 
tered proprietor  imide  a  lease  to  defendant, 
which  was  never  registered.  He  afterwards 
eiecated  »  mortgage  to  plaintifl,  which  was  duly 
registered.  FoBseasion  was  not  demanded  from 
defendant,  but  he  was  uked  to  attorn  tenant  to 
plaintiff,  which  he  refused  to  do.  In  an  action 
of  ejectment:  Hfid,  that  defendant's  posaeasion 
as  tenant  of  the  morlgagar  wae  not  adverse  to 
plointiS's  title,  and  bis  right  of  possession  was 
preserved  aa  being  that  ol  a  tenant  nnder  the 
above  seotioD.  Coloniai.  Baks  of  Ausibalu  v. 
Babbaqe,  6  V.LA  (L.)  463. 

UORTOAOE. 

A.  ErnoT  amd  Naidbb. 

B.  UoBTUAas  TO  BoiLiiiMa  Sooieti. 
0.  E^nriASLB  Hobtoaobb. 

D.  Lbibbbouw. 

B.    COTEKAHTS. 

F.    FOWEBS    AND    BSUIDIBH    OF    MoBTOAOBB. 

1.  Gertifieale  of  TitU. 

(Set  alto  Bbcond  Mobtoaob.) 

2.  CoMolidatioa, 
8.  Diitreti. 

4.  Ejectment. 
6.  Mxturet. 

6.  Foreeloiare. 

7.  Mortgagee  in  Potleilian. 

8.  Poaer  0/  Sate. 

9.  MitciUaneout.  --.  ■ 


0.  PowiBs  un>  BioHTS  or  Mobtoaoob. 

1.  I^al  Proetedingi. 

2.  IUU<ui  and  DUcharge. 
a.  Bight  to  Rtdiem. 

4.  Vetting  Order. 
H.  Practicb. 

(Sec  alto  ToBxcuMvax.) 
J.  lUaienuTioii, 

(S»  alio   FOBEOLOBIIBS. ) 

K.  Sboohd  MomoAOB. 

{Stt  POWIM   AND  BXHEDUB    Of     UoHT- 

L   Tautsnft  or  IfoBTOiasii  Lakd. 


A.   ElTBOT  A. 


>  Natube  o 


[YicToBU,  Act  or  1866.]— Consideration 
Evidenct.—A.  mortgage  nuder  the  Aot,  though 
iabsaqasntlj  discba^ed,  is  not  aaffloisnt  proof  ot 
the  eioot  unoont  aJlegal  to  have  been  paid  as 
the  ooiuideratioQ  ot  Ute  nu>rtgB(^.  Hates  v. 
WiLaoN,  6  A.L.T.  219. 

[Q.,  Act  or  1861,  8.  1.]— Construct  ion  of— 
Beptai  oj  iHcotuitttnl  laai.—lhe  firat  seetion  of 
the  Act  is  an  injunction  not  to  appl;  the  same 
rules  ot  coDHtrnction  to  mortgages,  Ac.,  under 
the  Aot  as  to  mortgages  at  common  law.  Tnuer 
AND  AoENCt  Co.  o.  MAamLL,  B.C.B.,  16th 
March,  lB7i. 

[N.8.W.]-Default— Corenant  to  pay  interttt 
after  dtfaalt — Six  monthi'  notice  or  iaterat. — 
By  a  mortgage  under  The  Eeal  Property  Act,  C. 
covenanted  with  the  delendant  bonk  that,  if 
principal  and  interest  at  Gve  per  cent,  vere  not 
paid  b;  the  Ist  Apcil,  1891,  he  would  paj  interest 
quarterl;  at  the  bank's  oarrent  rate.  Beid 
h^Tersing  the  deciBioit  ot  Owen  C.J.  in  Egnityj, 
that  Ibis  covenant  did  not  diBptaca  the  ordinary 
rule  that  a  morto&gor,  on  coming  to  pay  off  bis 
mortgage  after  defaolt,  must  give  ibe  mortgagee 
sis  mouths'  notice,  or  pay  gii  months'  interest. 
OoFE  V,  Tbobtxxh  or  The  SAVmoi  Bank  or 
Nkw  Sooth  Walks,  14  N.B.WX.B.  (Eq.)  304. 
(Full  Court.) 

[Vioroaii,] — Defeasance  —  Traiufer— Money 
teni- Stamp*  Ael,  1890  {No.  11W),»1.  71,  93, 
IQO-Stampi  Act,lB»i  (lfo.l2'Ji),i.  13  -Stampt. 
— A    transfer  of  land,   absolute  in   form,   and 

Eurporting  to  be  made  in  oansideraKon  ol  £800 
tnt,  y/aa  executed  by  X.  to  tavonr  of  T.  A 
oontemporaneooB  deed  ot  deteasanoa  vas  executed 
by  the  same  parties.  Held,  that  both  docameota 
shonld  be  looked  at  to  see  what  the  true  nature 
of  the  transaction  was,  and  that,  as  the  transaction 
amounted  to  no  more  than  a  mortgage,  tbe 
transfer  was  not  dutiable  under  the  The  Stampt 
Act,  1890  and  1892.     Ez  parte  Balmkat  Lamo 

HORTOAOB  AND  AoBNCT  CO.  LTD.,  17  A.L.T.  48. 

[8.A.,  AcTT  or  1861.]— Duplicate  copies— 
Regi»tration  o/.— Under  The  Real  Property  Act, 
1861,  a  mortgage  cannot  be  registered  which 
has  not  been  ezeonted  in  dnplioate.  In  re 
Seebbbtt,  3  S.A.L.B.  21.     (Full  Court ) 

[VroToiiu.  Act  or  1866,  ss.  42,  84,  85.]- 
Regiatration  —  Sale  by  Tuortgagte  —  Notice 
under  e.  84. — tiand  under  the  operation  ot  the 
Act  which  is  the  subject  ol  e,  mortgage,  is  not  a 
"Beourity"  for  the  aum  advanced  while  the 
mortgage  remains  unregistered.  It  must,  there- 
fore, be  registered  before  the  mortgagee  can  take 
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any  steps  to  sell  the  land ;  and  ft  notlae  hdjs 
s.  84,  in  order  to  be  valid,  must  be  served  stta 
tbe  registration  ot  the  mortgage.     Mathhscui  n 

MXRCANTILE,     iftO.,    CO.     LTD.,    11     AX.T.    IH. 

(And  tee  pail,  Powbb  or  &a£e.}  OtttTolsd  bj 
PoU  Coort,  17  V.L.a  271, 13  Ai.T.  230.  Stc 
F  (8)  tnfra. 

B.  MoBTaAQB  TO  BoiLDDro  BocmT. 
See   aUo  Wclkih  v.  Duns,  6  N.Z.L.B.  43S,     I 

Infra  (F)  (2.) 

[YiOTOBU,  Act  of  1866,  s.  106.]  — Traniter 
with  deed  of  defeasance — Fi.  fa. — Jntcrttl  d/ 

mortgagor — Mortgage  to  Building  Society.—i  I 
parol  contract  for  sale  of  land  mjiy  be  valid, 
although  by  reason  ol  its  not  being  in  writine 
no  aotion  can  be  broaght  upon  it,  nor  probably  snj 
action  brought  in  which  the  eetabilsunent  of  Ibe 
ooutract  wonld  be  necessary  to  plaintifE'e  ctae. 
The  crestion  ot  a  quati  equity  ot  redemptioo  m 
land  under  The  Trantjer  of  Land  StalMe  mort- 
gaged to  a  building  society  by  means  ot  the 
execution  by  the  mortgagor  ol  a  transfer  ahsolnte 
in  form,  and  a  deed  of  defeasance  by  the  aodet;. 
though  opposed  to  the  policy  and  intention  of  Ine 
Legislature,  is  not  illegal,  and  the  mortgagor'! 
interest  cannot  be  affected  by  any  pro^«dlng 
under  b.  106  by  a  creditor  having  an  eiecotitm 
against  him.  Qvare,  whether  the  Begistnr  A 
of  Titles  can  enter  in  the  register  book  a  copy  of 
jt  fa.  lodged  under  s.  106,  when  the  estst*  « 
interest  ol  the  execution  debtor  nowhere  appon 
in  tliat  book — aa  where  it  is  merely  an  intenti 
under  deed  ot  defeasance  executed  by  a  morigsgn, 
who  haa  taken  an  absolate  tianster  ot  land  nnd« 
the  statute  as  seouHty?  Watson  v.  Kom 
Pbbhahbnt  BnujiNo  Socirn,  11  Y.L.B.  3St 
cr.  SAimsB  V.  TwiQo,  13  V  L.R.  765 ;  9  A.L.T. 
101,  infra  nih  Sai.bb  bi  BoEBirr. 

C.   EqOITABLE    MOBTOAOB. 


—The  Real  Property  Act  of  1861  doM 
not  mvaiidale  equitable  mortgages  by  deposit,  fif 

WlUJABH   AHD     HiTTCHiaOH,   Ex     parte    ItlSEIB.   I 

Q.L.lt.  {PL  n.)  47.    And  ne  now  Aot  o(  IBTI, 
s.  SO. 

[SA.,  Act  ov  1861.]— Deposit  of  certificaK 
of  title— iiecl  Property  Act,  IB61.— An  eqeitsUe 
mortgage  may  be  created  by  the  depoait  ot  a  eerti- 
floate  of  title  under  The  Stai  Proper^  Act.  1861. 
In  re  Nathan.  I  B  A.LJt.  166.  (Full  Cocil) 
BioHABD  V.  Jones.  1  8.A.L.R  167.  {M 
Court.) 

[Tas.,  Acror  1862,  b.98.]— Deposit  of  certi- 
tifiCBte  of  title  — PriorittM, — The  depoait  of  « 
certificate  ot  title  creates  an  equitable  mortgage, 
being  recognised  by  s.  93  ol  Tke  Real  Pri^trt^ 
Act  of  1662,  consequently  such  mortgige  <ill 
take  priority  over  a  aubBequent  sale  ot  thepio- 
perty  by  the  sheriff.  In  re  Bosocet,  17  S.A  L.K. 
ITatollowed.  In  nBRADLii,  Decembers,  168S,  i 
Tas.  Dig.  coi.  IDS. 

(TiCTOBiA,  Act  of  1866,  s.  ieO.]-Deposil  of  I 
certificate  of  title.— Ijand  under  the  Act  mv  > 
be  equitably  mortgaged  by  deposit  of  tbecertin- 
cate  of  title,  the  policy  of  the  Act  being  to  pn>- 
teot  a  transferee  whose  title  ia  completed  by  ^ 
issue  ol  a  new  oertifiaat«  ol  title  wbaa  it  is  LsioM, 
and  not  before.     Beotion  ISO  of  the  Act  aeeffls  » 


CButTiBEii  Bams  n.  Hatib,  3  V.B 
A.J,B.  60. 

[yicTOKXi,  Aot  o»  188fi,  aa.  106,  182,]— De- 
posit of  certificate  of  tiHt^-Iitued  tn  eimr — 
Jtight  of  mortgagee  to  retain  title — Suththotu  by 
Segiitrar  to  compel  mortgagee  to  deliver  up  title. 


A.  isaaed  a  writ  of  /i.  fa.  ugaiust  M.,  the  regia- 
prciprietor  of  land  under  two  Crown  leases. 
1  the  oop;  Ji  fa.  served  on  the  Begistt 


speoified  this  luid  ae  the  lasd  sought  to  ba  affected. 
Before  the  expiration  of  the  time  allowed  bj  s. 
106  for  sale  by  the  sheriff  and  the  regiatmtioa 
of  the  tiaaHler  (three  months),  A.  serredanaltoi 
writ  of  Ji,  fa.,  under  which  the  land  was  sold  to 
P.,  to  whom  tranaferB  were  eiocated  by  the 
aheiiff.  Before  the  date  of  the  sheriff's  sale  M. 
had  tranalerred  the  land  to  B.,  a  purchaser  lor 
valne.  B.  obtaitied  certificates,  and  pledged 
them  with  9.  as  security  (or  an  advance.  8. 
presented  hia  tranalers  for  registration,  and  on 
application  to  the  Supreme  Court  Uie  Begistrar 
was  ordered  to  register  them.  The  Begistrar 
then  applied  for  an  order  directing  S.  to  give  tip 
the  certiScates  of  title  held  by  him.  Held,  that. 
In  the  absence  of  fraud,  S.  was  entitlsd  to  retain 
the  certificates  until  the  advance  was  paid  of). 
Ex  parU  Patiuom,  4  A.J.K.  110.  {Full  Court.) 
Set  atto,  Bboistkab  or  Titles  ti  Patkbboh,  S 
App.  Oas.  110  infra  tub  Salk«  bt  SHERirr. 

[ViOTOBu,  Acr  or  186B.] —Deposit  of  certi- 
ficate of  title — Depoiitor'i  infrrtil.  — A  person 
depositing  as  a  security  a  ceitlEeate  at  Utle  in 
the  name  of  a  third  party  gives  to  the  depositee 
only  sueh  right  as  the  depositor  has  against  the 
registered  proprietor.  Pluuptoh  v.  PLnMrroii, 
11  V.L,B.  788. 

[Vicioau,  Act  oi  le90,  s.  1S9.]  -  Deposit 
of  title  deeds— PnoriliM— Safe  61/  SheriJ' 
—Parol  Agrtemtnt— Imtninunu  -^cl,  1890 
(No.  1108),  ..  208— LodprwiK  0/  JI  fa,^3. 
verbally  agreed  with  the  plaintiff  bank 
to  lodge  as  security  for  an  overdraft  a  leaae  of 
lande  when  iEBned,and  gave  the  plaintiff  an  order 
on  the  Landa  Department  to  receive  such  lease. 
The  agreement  waa  made  on  the  24th  April, 
1691.    J.  was  entitled  to  the  lease  on  lat  April, 

1891.  The  leaae  waa  approved  at  by  the  Landa 
Department  in  December,  1891.  The  iea«e  naa 
executed  on  the  ISth  June,  1899,  and  was  for- 
warded by  the  Lands  Department  to  the  Begis- 
tt«r  of  Titles  on  20th  Jane.  1892.  and  was  en- 
rolled and  registered  at  half-past  9  on  Slst  June, 
and  retomed  to  the  Lands  Department  on  the 
morning  of  ttie22nd  June,  when  it  was  handed  to 
the  plaintiff  by  the  Lands  Department  on  the 
(ajth  of  the  order  of  S4tb  AprU,  1891.  The 
Lands  Department  received  notice  of  the  order 
on  the  7tli  Jnne.  1892.      J.  was  sued  in  March, 

1892,  and  jadgmeut  was  obtained  against  him, 
and  a  writ  of  Ji.  fa.  was  issued,  copy  of  which 
vrrit,  and  the  necessary  statement,  were  lodged 
with  the  Begistrar  of  Titles  on  the  21st  June, 
1899,  at  half-paat  1  p.m.  The  sheriff  sold  the 
land  compriaed  in  the  lease  on  the  IStb  July, 
1^99,  and  the  defendant  bonght  the  land,  and 
applied  to  have  the  transfer  from  the  sheriff  to 
him  registered.  The  plaintiffs  brought  an  action 
to  rattraln  the  registration,  except  subject  to  the 
equitable  mortgage  created  by  the  agreement  and 
the  sabsequent  deposit  of  the  deed.  Htld,  that 
the  verbal  agreement,  together  with  the  written 
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order,  did  not  conatitnte  an  equitable  mortgage. 
Held,  alto,  that  the  lodgment  of  the  oopy  vrrit  of 
it.  /a,  on  Slst  June  prevented  the  deposit  of  the 
deed  on  the  22nd  June  with  the  plaintiff  binding 
the  land  or  creating  any  eqnity  against  a  pur- 
chasai  from  the  sheriff.  To  create  an  equitable 
mortgage  there  must  be  either  a  memorandum  in 
writing  showing  intention  to  create  the  same,  or 
an  actual  deposit  of  title  deeds.     Colonul  Bim 

OF  AcSTBiUSIA  V.  BlDDBU,,  19  V.L.B.  280.      FtT 

Holroyd  J. :  Ad  equitable  mortgage  may  be  re- 
gistered as  an  encnmbranoe. 

[Q.,  Act  or  1861,  ss.  77,  79.]— Deposit  of 
nomination  of  trustees. — The  deposit  of  a 
nomination  of  trustees  creates  an  equitable  mort- 
gage. BuBaii^  B.  Hora,  B.C.B.,  ISth  Angost, 
1871. 

[TioiOBU,  Act  or  1866.]— Lien  on  certifi- 
cate of  title. — Qtuere,  wbe^r  any  right  ol  lieu 
can  be  acquired  on  a  certificate  ol  title?  Bwtnv, 
Sui,.  ID  V.L.B.  (Eq.)  S7.  66  ;  5  A.L.T.  196. 

[Vicrosu.  Act  or  1866,  s.  106.]— Trusts  and 
equities— SACTi^*!  sale  —  Mortgagt—Prioritv.— 
F.,  the  registersd  proprietor  of  land,  deposited  bis 


judgment  against  F.,  and  duly  lodged  a  copy  writ 
of  Ji.  fa.  against  the  land.  The  plaintiff,  ten  days 
afterwards,  obtained  a  mortgage  under  the  Act 
from  F. ,  and  lodged  a  caveat,  and  served  notice  of  - 
bis  claim  on  the  sheriff ;  but  the  Begistrar  refused 
to  register  his  transfer.  In  an  action  between 
the  parties :  Held,  that  the  defendant  had  ob- 
tained priority.  FiTCBBLL  «.  liAmiasu.,  7  V.L.B. 
(Eq.)  6. 

P«.3.W.,  AcTor  1862,  ss.  92,  lll.]-Unre. 
gistered  mortgage— Sale  by  Sheriff— Caveat — 
Notice.— B.,  the  registered  proprietor  of  two 
allotments  of  land,  depoaited  the  certificates  of 
title  with  a  bank  to  seouie  advanoes,  and  exe- 
cuted a  memorandum  of  mortgage  of  one  of  the 
allotments,  which  mortgage  was  not  registered. 
Subaeqnently,  a  writ  of  eiecntlon  against  B.  was 
regiatered,  and  the  sheriff  sold  to  E.  all  B.'a 
right,  title,  and  interest  in  the  allotments.  At 
the  time  of  the  registration  of  the  writ  no  enonm- 
branoea  on  the  land  appeared  on  the  register.  E. 
having  made  application  to  have  the  transfer 
from  the  sheriff  to  him  registered,  the  bank 
lodged  a  caveat.  E.  then  moved  to  have  the 
oaveatremovedtromthetitle.  ifcid, that  all  that 
E.  obtained  by  his  purchase  from  the  sheriff  was 
B.'s  right,  title,  and  interest,  and  that  the  transfer 
not  being  from  a  registered  proprietor,  s.  Ill  of 
The  Seal  Property  Act  did  not  apply.  Be 
EiiiolT,  7N.B.W.L.B.  (L.)271.   {Full  Court.) 

[Q.,  Act  or  1861.]— Unregistered  instru- 
ment.—An  equitable  mortgagee  in  Queensland 
wbo  baa  not  rsgislered  his  assignment  or  security 
is  in  the  same  position  as  an  equitable  mortgagee 
in  England  who  has  not  completed  his  security 
by  foreclosure.  Naohbbboc.  Axbebtsoh,  Eucu- 
Tons  or,  3  Q.L.J.  125. 

[VioTOBiA,  Act  or  1866  (No.  801)s.  106J— Un- 
registered  mortgagE-Sa/eJju  ihaiff^Priorily. 
— Under  s.  106  a  purchaser  of  land  at  the  sherltTs 
sole,  under  a  writ  of  JI.  fa.,  does  not  become  the 
transferee,  nor  ia  he  to  be  deemed  the  proprietor 
thereof  until  SQoh  tranafsr  is  entered  by  the 
BeglBtraT  in  the  register  book.  The  sale  ondei 
the  writ  does  not  neoessorily  uiolnde  the  rights 
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of  Ul  unrsgiateTed  equiUble  morteagee  wbase 
d^t  has  aoorued  before  servica  of  a  cop;  of  the 
writ  ol  Jl.  fa,  upon  the  Bagiatmr.  Natiosu: 
Bank  v.  Mobbow,  13  V.L.B.  3;  8  A..L.T.  UB. 
(Fall  CJoort.) 

D.    LUUHOIAB. 

[N.Z.,  Acror  1S70.]— AsBipiment— CAdrog 
im  ben</it  o/  covenanl.^A  mort^ige  of  leMeholas 
under  Tfc*  Land  Trant/er  Act,  1870,  gives,  with- 
out any  special  aaaigmaeDt,  a  charge  Dpon  the 
benefit  of  a  covenant  ninnrntf  with  the  liuid  con- 
tained in  the  lease,  which  the  mortgagor  cannot 
aabaequantl;  defeat.  Omcui.  Absiohke  or 
DnseiK  D.  Dbu,  uid  Muooho,  7  N.Z.L.R.  9. 
(Court  ol  Appeal.) 

[N.Z.,  Act  or  188S,  w.  98  ee  (eg.VLease 
under  Crown  Lande  Act — Sight  Co  petuttum, 
— A  mortgage  onder  The  Land  TraniftT  Act, 
1886,  of  alease  under  The  Land  Act,  1885,  Is  not 
a  transfer  of  the  possession  or  occnpation  ol  the 
land  leased  within  the  meaning  of  ».  65  of  the 
last -mentioned  Act,  and  does  not,  therefore, 
require  the  sanction  of  theLand  Board.  SembU, 
that  ft  mortgage  nnder  The  Land  Traiiifer  Act, 
1095,  does  not  of  itself  confer  on  the  mortgagee  a 
right  to  poMesslon  of  the  land  mortgaged.  Kino 
V.  SrutsT,  N.ZJ.Jt.  6  B.C.  804. 

[H.Z„  Act  op  1886,  s.  113.]— Mortgagee  in 

Saisession— Ltoiiltfy  /or  rtnt  vndtr  Land 
rantfer  Act,  IBSB,  i.  Ui— Undivided  ihare— 
AppoTtianmenl.—A  mortgagee  of  leasehold  laod 
under  the  provieions  of  The  Land  Tranifer  Actt 
who  takes  actual  phyaioal  possession  of  the  land, 
is  liable  for  the  whole  rent  to  the  same  ext«nt  as 
the  original  lessee.  Mortgagees  of  an  undivided 
share  of  the  land  who  take  possesBion  are  liable 
lor  a  proportionate  part  oniy ;  their  poeaeesion 
being  referred  to  the  interest  mortgaged. 
Natiohai.  Mobtoaoe  ujD  Aoenct  Co.  or  New 
ZBii,un>  (Ltd.)  v.  llAYOBitc.  or  Eaufoi,  7  N.Z. 
EiJt.331.    (Court  ol  AppeaL) 

E.    COVKKANTS. 

See  alio  BTAFr.BB  v.  Mackat,  11 
N.Z.L.II.  358.  Q.  (2)  m/m. 
[N.S.W.,  4cT  or  18«2,  s,  64.  et  «(?.]  — 
Personal  promise.  —  Plaintiff  sued  apon  a 
covenant  lor  repayment  of  principal  and  interest 
in  what  porported  to  be  a  memorandum  of 
mortgage  under  the  Act.      Defendant  pleaded 


I  It  1 


1  of    1 


nnder  the  Act.  and  that  he  was  not  the  registered 

SroprietOT.  Held,  on  demurrer,  that,  even  so, 
etendant  still  remained  liable  on  his  personal 
Eomise  to  pay.  Mbbcaktile  BcmnNO  Co.  v. 
DBPHT,  4  W.N.  (N.S.W.)  106,  (Full  Court) 
[N.Z.,  Act  or  1870.]--Wliether  benefit  of 
covenant  charged.— The  right  to  sue  on  a 
covenant  bv  a  lessor  to  pay,  "  at  the  expiration 
or  sooner  determination"  of  the  term,  for  any 
buildings  which  the  leasee  might,  dnring  the 
term,  ereot,  is  not  defeated  by  re-entry  or 
forfeiture  b^ors  the  expiration  of  the  term.  The 
benefit  of  stich  a  covenant  runs  with  the  land, 
assigns  being  named,  and  the  lessee  having 
bnilt  in  order  to  keep  a  publican's  lioense  in 
force,  which  he  was  bound  to  do  by  the  terms  of 
the  lease.  A  mortgage  of  leaseholds,  nnder  The 
Land  Trantfer  Act,  I8T0,  gives,  without  any 
special  assignment,  a  charge  upon  the  benefit  of 
BDch  a  .ooveaant  oontalned  in  the  lease,  whic^ 


the  mortgagor  cannot  subaaguBntly  defeat. 
Dchbab's  Offtcial  Absionkb  t>.  DuL  ucc 
MANsrao,  7  N.Z,L.B.  9.     (Full  Court.) 


F.  PowBBS  AHD  BnoDiBa  OF  UoBraAasi. 
1,  CtrHJIeaXe  of  Title. 

{See  also  Sbcohd  Mobtoaoe.) 
[Q.,  Acts  or  1861  and  1877-]— Custody  of- 
Second  mortgage.  —Under  Tke  Rtal  Pnperty  Aeti 
of  1861  and  1877,  the  mortgagee  is  not  entitled 
to  the  certificate  of  title,  and  the  ret^itered 
proprietor  can  eiecuteasecood  mortgage,  sJthon^ 
he  might  not  be  in  possession  ol  Uie  certificaw. 

OUBBBON    V.    UUTDAI.  LlTE    ASSOCIATION  OF    AUS- 

TKAI.A81A,  B.C-B.,  2nd  Apnl,  1879. 

[VicTOBU,  Act  of  1890  (Ko.  1136),  ss.  BS.  S6, 
lS4.]-Cu8tody  oI^Default  of  mortgagor- 
Summotw  for  production  of  certifieeitt  of  title  (o 
purchattT.—k.  mortgaged  land  to  B  ,  and  hj  i 
covenant  in  the  mortgage  A.  provided  that  S 
should  have  the  custody  o(  the  certificate  of  title 
A.  tianaferred  the  land  to  C,  who  applied  to  B, 
to  produce  the  certificate  of  title  lor  the  purpa« 
of  having  hia  transfer  registered  thereon.  B. 
refused  to  produce  the  document  on  the  ground 
that  &.,  the  mortgagor,  was  in  default,  ud 
quoted  the  covenant.  C.  took  oat  a  aummoni, 
under  s.  86  of  The  Tramtftr  of  Land  Act,  1890, 
calling  upon  B.  to  produce  the  certificate  of  title. 
HeW,  that  the  proviaioosol  s.  134  of  Tft*  rrani/ff 
of  Land  A  ct,  1890,  overrode  the  covenant  in  ttie 
mortgage,  and  that,  in  the  absence  of  spMiAJ 
circumstances,  the  mortgagee  must  produce  Ibe 
certificate  of  title.  Where  there  has  been  defaall 
by  Ae  mortgagor,  and,  in  oonseqnenoe  of  tbil 
default,  an  immediate  sale  is  contemplated,  And 
for  the  purpose  of  such  sale  the  control  of  Iht 
certificate  of  title  by  the  mortgagee  is  necesssij. 
the  judge  will  recognise  the  rights  ol  iDcb 
mortgagee,  and  will  refuse  to  make  an  order 
compelling  him  to  produce  the  certificate  of  titk 
under  s.  69,  Be  AimiTAaB,  Ex  parte  Andbei^ 
17  V.L.B.  77,  13  A.L.T.  164. 

[N.Z.] — Registration  of  second  mortgigt 
—Produetioa  Fee. — A  first  mortgagee,  on  appli- 
cation by  a  second  mortgagee  to  produce  ind 
deposit  the  certificate  of  title  to  permit  of  the 
second  mortgage  being  registered,  is  entiU«d  to 
charge  such  fee  only  aa  shall  recompense  him  for 
his  trouble.  If  the  certificate  is  already  in  Ibe 
Begistry  Office,  no  such  fee  is  payable,  and  Itie 
Registrar  is  bound  to  register  the  second  mort- 
gage.   In  re  Wbiqht,  12  N.Z.L.E.  586.  i 

(2.)  ComoUdation. 

[N.Z„  Acts  or  1870  and  1885.]- No  powei  , 
al— 'Incorporation  of  rule*  of  tociety.^  Thereisno 
right  of  consolidation  of  mortgages  nndei  Jla  \ 
Land  Tranter  AcU  of  1870  and  1886.  A  mort- 
gagor covenanted  to  observe  all  the  rules  of  a  Imo 
society :  Held,  that  these  rules  were  not  iDOO^ 
porated  In  the  mortgage.  WI1.BIK  v.  Dun, 
6  N.Z.L.B.  425. 

[ViCTOBiA.  Act  of  1886,  as.  98,  99-]-I'o 
power  of  —  Method  of  foretiotmt  unia 
the  Victorian  atatute.  —  L.  was  regiatenl 
proprietor  of  land  under  the  Act.  >c^ 
also  owner  of  land  not  nnder  the  Act.     B«ifa 

Die  ol  land  were  mortgaged  to  defendant.   Tb> 
under  the  Act,  sabject  to  the  moitgagi,  t» 
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OMQS  vested  br  transfer  in  plaintiff  m  registered 
proprietor.  Defendaat  oltumed  the  right  of  con- 
solidating the  two  mortgages  as  ogoinal  plaintiff. 
Stid,  that  he  was  not  entitled  to  do  so.  QbMia 
V.  WiiBos,  7  VXJl.  (Eq.)  79;  SA.L.T.  13. 
(S)  Vitireu. 

[K.Z.,  AcioFlSBfi,  u.  W.tt  »;.]— Attorn- 
ment daufle — Tenancy  fty  eitoppel~Diitrt$i  on 
goodi  of  third  jKnon,— A  olause  in  a  msmo- 
tandom  ol  mortgttga  ondei  The  Land  Trantfer 
Act,  ISBS,  whereb;  the  mortgagor  attome  tenant 
to  the  mortgagee,  oreates  do  tenancy  eioept  b; 
estoppel,  and  therefore,  as  third  persona  ace  not 
bound  b;  the  estoppel,  their  goods  on  the  pre- 
mises ore  not  liable  for  distress  for  rent  dae  to 
the  mortgagee.  Semblt,  such  an  attornment 
olanse  creates  a  tenonoj  b;  estoppel  as  between 
the  mortgagor  and  mortgagee.  Jellicob  v. 
Wsujiimoii  LoAH  CoKPAHT,  N.Z.L.B.  4  B.G-  B80. 

[ViirroBLi,  Act  or  1890,  ss.  130,  124.]  — 
Mortgagor  in  possesiion-  —  "  Occupier," 
meaning  of,  in  i.  120.  A  mortgagee  ma?,  under 
B.  120  of  the  Act  of  1890,  distrain  tor  arrears  of 
inteteet  on  the  goods  and  chattels  of  a  mortgagor 
in  possession.  The  word  "ooonpier,"  in  the  first 
part  of  B,  130  Is  general,  and  inclndas  a  mort- 
gagor in  possession,  bnt  "  occapier "  in  Uie 
Eroviso  to  the  section  includes  an  occupier 
■om  whom  there  is  something  dae  to  the  mort- 
gagor in  possession,  but  not  the  mortgagor  him- 
seU.  HcLKUHf.  FoBiutsi,  21Y.L.B.  B86.  (Fall 
Conrtj 

[N.Z.,  Act  of  1870,  s.  62 ;  Act  of  1886,  s.  9« ; 
Act  of  1868,  s.  7.]— Tenant  or  occupier— .BanJt- 
rupley — Initnijntnt  giving  poaeri  conftrred  hy 
Land  Trantfer  Act,  1H7D,  and  Arnending  Actt 
— Whether  power  etmferrtd  by  ».  96  of  "  The 
Land  TraMfir  Act  0/I886"  included.— A  mort- 
gagor in  posseealon  is  not  a  tenant  or  occupier 
within  the  meaning  of  s.  63  of  the  Act  of  1870. 
Sevible,  Where  a  mortgage  empowers  the  mort- 
gagee to  exeioiee  "  the  powers  of  sale  and  all 
otoei  powers  conferred  on  a  mortgagee  b;  The 
Land  Tramfir  Act.  1870,  or  anj  Act  or  Aots 
amending  the  same  for  default  in  payment  of  the 
principal  or  Inteiest  seoared  hj  memorandum  of 
mortgage,"  the  mortgagee  is  clothed  with  the 
right  of  dletroint  conlened  by  s.  96  of  The  Land 
Trantjer  Act  of  1886.  Where  the  interest  of  a 
morl^goT  in  land,  and  hie  property  in  the  goods 
thereon,  have  been  assigned  by  bankrnpioy  or 
□therwiee,  suoh  goods  are  not  liable  to  be  dis- 
trained npon  under  3.  B6,  anless  and  until  Uie 
assignee  nas  become  the  registered  transferee  of 
tbs  mortgagor.  Qucere,  whether  such  goods  in 
the  posseesioD  of  the  official  assignee  would  be 
liable  to  distraint  even  after  registration  ?  In  re 
Bobs  aim  McNm,  N.Z.L.B.  6  B.C.  822.  [NJB.— 
The  mortgagee's  right  to  distrain  on  goods  glren 
by  s.  96  of  the  Act  of  18SG  was  token  away  by  s.  7 
ot  The  Amending  Act  of  168^.] 

[Q.,  Act  of  1861.}— Tenant  or  occupier— 
Hatband  living  vrith  hit  mife  on  land  the  property 
oJthtmfe^2&yic.,No.  14,  ..  61.— A  husliand 
living  with  his  wife  on  land  the  property  of  the 
wife  is  not  an  ocoupier  or  tenant  of  the  land 
irithin  the  meaning  of  e.  61  of  25  Vtc-,  No.  14, 
And  his  goods  on  the  land  cannot  be  levied  upon 
in  lespeot  ot  monefs  due  by  the  wife  tinder  a 
iDOTtgage  of  the  land-  TauiTwin.EB  v.  ^dibil 
Botlmho,  Lams  akd  Ihvxstkbht  Co.,  LmrrxD,  7 
().L  J.  (N.C.)  78 ;  tee  UcLzisb  v.  Fobkbet,  tupra. 


[S.A.,  Act  of  1861,  B.  67.]— Tenant  or 
Occupier. — A  mortgagor  in  possession  is  not  a 
tenant  or  occupier  wiUiin  the  meaning  of  the 
above  section.  Huit  v.  SnuTTOti,  7  Q.A.L.B,  84. 
(Full  Court.)      See  vide   U'Ledh  v.  Fobizsi, 

(4.)  Ejectment. 

[Q.,  Act  OF  1861. 1. 60.1— The  words  of  the  above 

section  are  general  and  onrestrioted.    Oblkbbs 

V.  Ubrkt,   B-C,a,    ISth   Moroh,   1872.     (Fnll 

Coort.) 

[VicroBii.]— County  Court— Plaint  aa  by 
mortgagee— Ccrtificar«  of  title  and  defeatanee — 
Building  toeiety, — A  CoontyConrt  plault in eject- 
ment  tor  land  nnder  The  Trantfer  of  Land 
Statute,  stated  the  title  as  of  a  mortgagee  in  fee. 
At  the  hearing  the  plaintiH  put  in  a  deed  of 
defeasance,  reciting  a  tranafer  of  even  date,  and 
a  oertiSoate  of  title  of  subeequent  date.  Held, 
that  it  sufficiently  appeared  that  the  plaintiff  was 
suing  OS  mortgagee ;  that  any  document  which 
showed  that  the  defendant  hod  a  general  right  to 
redeem,  should  be  deemed  a  mortgage.  Dei.u<it 
V.  SmnHUBBT  Bbsofit  BciLDrao  ahd  Imvistmsiit 
SooBTT,  6  V.L.R.  (L.)  189.     (FuU  Court.) 

[S.A.,  Act  OF  1861.]-  Deiault  by  mortgagor. 
— Though  a  mortgagee  has  no  I^al  estate  under 
The  Real  l^optrty  Act,  1861,  yet,  where  on  de- 
fault a  transfer  to  him  has  been  endorsed  on  the 
mortgagor's  certificate  of  title,  the  Court  will 
accept  such  an  entry  as  conclusive  evidence  ol 
the  mortgagee's  title  to  possession,  and  will  per- 
mit him  to  maintain  ejectment.  Jones  v.  Seluci, 
6B,A.L.R.  13.     (FuU  Court.) 

[ViirroBu,  Act  of  1666,  ss.  84  »l  ttq.,  9S.]— 
Demand  of  possession. —Section  98  of  the 
Act  confers  on  a  first  mortgagee,  in  addition  to 
the  rights  and  powers  given  to  him  by  ss,  84.91, 
the  same  rights  and  remedies  to  which  he  would 
have  been  entitled  as  owner  of  the  legal  estate 
under  the  old  law,  coupled  only  with  a  right  in 
the  mortgagor  of  quiet  enjoyment  until  default. 
Unless  this  right  amounts  to  a  re-demise  to  Che 
mortgagor  (which,  at  least  where  no  time  is  fixed 
by  the  mortgagee  (or  payment  of  the  money 
thereby  secured,  it  does  net  do),  the  mortgagor  is 
only  a  tenant  at  sufferance,  and  may  be  ejected 
by  the  mor^agee  without  any  demand  having 
bean  made  for  payment.  If  no  time  is  fixed  (or 
payment  the  mortgagor  has  only  a  right  o(  action 
for  breach  ol  his  right  to  quiet  enjoyment. 
SrmbU,  per  Holroyd  J.  (dtibitante  Curia)  :  II  a 
time  is  fixed  by  the  mortgagee  for  payment  ol 
the  money  seeured,  the  right  of  quiet  enjoyment 
given  by  s.  98  amounts  to  a  re-demise.  Cohhbr- 
cuL  ButK  P.  Bbeiic,  16V.L.R.  673;  11  A.L.T. 
93.     (Full  Court.) 

[VicioflU,  Act  op  1886,  No.  801,  s.  49.]  — 
Mortgagor  tenant  of  mortgagce^Dnnand  of 
poeiaiion^A  dserie  poiietiion —  Tenancy  previout 
to  mortgage.~The  possession  of  a  tenant  of  a 
mortgagor  under  a  tenancy  created  prior  lo  the 
mortgage  is  not  adverse  to  the  title  o!  the  mort- 
gagee. The  tenant  is  not  obliged  voluntarily  to 
attom  to  the  mortgagee,  and  cannot  be  ejected 
by  the  latter  without  a  previous  demand  of  pos 
session.  The  Colohui.  Bura  of  AnsTiui.isu  v. 
BABBiaK,  6  y.L.  B.  (L.)  462.     (Full  Court.) 

[VicTDBU.]— Mortgagor  tenant  of  mort- 
gagee —  Woeies  deltrmining  tenaney  —  Suprenu 
Court  Ritlet—0.  IIL,  r.  ft.— rWhea  a  mortgagor 
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hfts  la  the  mortgage  deed  ftUorned  u  tenant  to 
the  mortgagee,  a  B(woiaU;  eodoned  writ  may  be 

iasDed  bj  the  mortgagee  for  the  recover;  at  the 
luid  mortgaged,  on  the  dne  determiratlon  ol 
each  tenonc;.  IFarringUm  v.  Smith,  70  V.L.B. 
90;  I5A.L.T.  218  in/ra  followed.]  A  mortgagee,  to 
whom  the  mortgagor  has  attorned  as  tenant,  can- 
not proceed  to  eject  a  person  holding  under  the 
mortgagor  nntil  the  mortgagee  has  dal;  deter- 
mined (he  tenanaj  by  notice,  m  proTided  in  the 
jnetmment  ot  mortgage.  Cbobthwiiti  v,  Hop- 
KDta,  1  A.L.B.  B8. 

[TiOTOzu,  AcTi  Of  1890,  1.  134.]— Summary 
ejectment  by  mortgagee  —  Sida  of  the 
SupwM  CauTt.  1884—0.  III.,  T.  8-0.  XIV.. 
T.  1 — PotUionof  mortgagor  in  deJatUt— Landlord 
and  Tenant — Tenancy  of  mortgagor^ Right  of 
r«-«itrv.— The  words  in  b.  124  of  The  Trajufer  of 
Land  Act,  IBBO,  "  with  a  right  in  the  mortgagor 
ol  qniet  enjoyment  of  the  mortgaged  land  nntil 
delaalt  In  payment  of  the  principal  and  interest 
money  secured,  or  Bome  part  thereof  respec- 
tively," are,  when  a  time  is  fixed  by  an  instru- 
ment of  mortgage  for  payment  of  the  principal, 
to  be  DonBtrned  aa  a  redemise  to  the  raortgsieor 
for  a  period  leiminating  at  the  time  fixed,  subject 
to  the  re-entry  of  the  mortgagee  in  case  of 
default.  Held,  therefore.  Inasmuch  as  O.  III.  r. 
6,  allows  a  writ  to  be  specially  endorsed  in  an 
action  by  a  landlord  tor  recovery  of  land  against 
a  tenant  whose  terra  has  expiied  or  been  duly 
determined  by  notice  to  quit,  that  when  a  mort- 
gagor ot  land  imder  The  Tramier  of  Land  Act 
has  covenanted  with  the  mortgagee  lor  payment 
ot  the  principal  at  a  fixed  date,  and  makes 
default,  itM  mortgagee  can  alter  that  date  pro- 
ceed aammarily  by  O.  XIV.,  r.  1  to  recover  pos- 
seEBion  ol  the  land  from  the  mortgagor,  although 
the  mortgagor  has  not  expressly  attorned  tenant 
to  the  mortgagee.  Fabhihoton  v.  Bkiih,  20 
V.L.H.  »0  ;  16  A.L.T.  218.     (Full  Court.) 

[TiOTaiiu,  Act  or  1890,  b.  T4.]-Unregls- 
tered  tease — Unpaid  vendor  in  poiuition  by 
agretmtnt.—Aji  agreement  aocordwg  to  whicb 
(he  vendor  remains  in  possession  of  land  under 
tenancy  until  the  purchase  money  iB  paid,  creates 
a  tenancy  within  the  meaning  of  s.  74  ot  The 
Transfer  of  Land  Act,  1890,  so  that  the  title  ot 
the  registered  proprietor  or  that  of  a  registered 
mortgagee  from  him   is  subject  thereto.      Oon- 

VEBCUL  BlHE  OF  ACSTKUJA,  Lrb.  V,    McGlBIILL, 

23  V.L.B.  10;  18  A.L.T.  348;  3  A.L.H.  97. 
(Full  Court.) 

fi.  Fixture!. 
[ViCTOBiA,  Act  of  1866,  s.  50.1— Where 
not  annexed  to  land  not  included  in 
the  mortgage. — The  plaintiffs  let  certain 
machinery  to  B.  onder  an  agreement  whereby 
the  machinery  was  to  be  paid  for  by  quarterly 
instalments,  and  was  not  to  become  the  property 
ot  B.  until  all  the  iustalmente  had  been  paid,  but 
the  same  should  remain  the  property  ot  the 
plaintiffs  The  machinery  was  all  connected 
and  used  together.  Ths  brick  bed  ot  the  engine 
and  the  containing- wall  of  the  boiler  were  lirmly 
embedded  in  the  ground.  There  would,  how- 
ever, have  been  no  difficulty  in  disconnecting 
either  the  boiler  or  the  engine  from  the  brick- 
work to  which  it  was  fastened  without  Injuring 
the  brickwork  in  any  way.  The  maohiue^  was 
protected  bya  shed  ereated  onlylor  that  purpose. 
and  wbioh  was  ot  a  very  flimsy  straoinre.     The 
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root  ot  the  ahed  was  put  on  by  B.  lAs  At 
machinery  had  been  placed  in  poutian.  Inlbi 
course  of  the  work  some  bricks  were  bdUoni 
the  front  of  the  boiler  and  a  wallplate  to  iDjipan 
the  roof  was  rested  upon  them.  The  e]f«t<u 
that  the  boiler  could  not  be  rrauoved  withml 
taking  off  the  root  and  displacing  some  ol  tlit 
bricks,  or  taking  out  one  end  ol  the  eontiiniiii 
wail  and  one  end  of  the  shed.  HM,  that  the 
machinery  had  not  become  part  of  B.'s  freeboll 
C,  who  was  the  defendant  in  an  action  bteagfcl 
by  plaintiSs  to  recover  the  machinoy,  tdvueti 
money  to  B.  onder  a  mortgage,  whereby  it  ni 
provided  that  the  money  advanced  ^lennnda 
sbooid  be  applied  in  the  Srst  place  to  the  par 
ment  of  the  ualance  whioh  might  be  due  froni  tiit 
mortgagor  to  any  person  or  persons  to  wbomu; 
sums  of  money  were  theu  owing  in  leapcetid  , 
any  plant  or  machinery  then  upon  the  ground,  n 
other  things  ot  a  like  nalnre  then  upon  tht 
land  thereby  mortgaged  and  purobased  bj  liit 
mortgagors  on  credit  or  time  payment,  or  miBl 
further  payment  remaining  the  property  of  tht 

Grsons  supplying  the  same  upon  agiMnieiitt  loi 
,ting  and  biring,  and  that  iH  plant  uJ 
machinery  sunk  into  or  ereated  on  the  \mi 
mortgaged  should  for  the  pnrpose  ot  that  secmit; 
be  deemed  to  belong  to  and  form  part  of  (bf 
property  thereby  mortgaged  as  part  of  the  btt- 
hold.  The  defendant  C.  knew  ot  the  eusienct 
of  the  letting  and  hiring  agreement  betwtoi 
plaintiff  and  B.  and  knew  the  nature  ol  Bodi 
agreement,  and  the  detendaal's  manager  m 
furnished  by  B.  with  a  list  ot  all  the  penons  u 
whom  B.  was  then  indebted,  including  the  pliin 
tiffs.  The  money  was  duly  advanced  under  Ibi 
mortgage.  B.  having  the  full  control  thereof  snd 
the  defendant  nottaking  care  to  see  that  pUmlifi 
were  paid.  In  an  action  brought  by  the  plain^t 
to  recover  the  machinery  and  to  have  it  dedind 
that  the  machinery  was  not  incloded  in  the  molt- 
gage  :  Held,  that  s.  SO  ot  The  Trant/er  of  Lcii 
Statute  did  not  bar  the  plaintiff  s  claim,  and  thai 
the  machinery  was  not  included  in  the  moitgsp, 
as  it  did  not  form  part  of  the  land  mortgaged 
ACSTBAI.OnBELBTATOS  Go.  c.  Andbxw  Exuasd 
Co.,Dtd.,16V.L.B.744. 

6.  Foreclomre. 

[TicTORu,  Act  ov  1 890.]— Mortgage  of  land 
under  general  law  —  Land  Bubseqaentlf 
brought  under  the  Act. — Where  laud  not  nnda 
Che  Act  is  mortgaged  and  the  land  is  subeeqaentll 
brought  under  The  Tram/er  of  Land  Act,  tin 
mortgagee  cannot  obtain  a  torBclosore  imder  l 
129  of  The  Tramfer  of  Land  Act,  1890.  Inn 
Surra,  16  A.L.T.  86.    (Fnll  Court.) 

[Ticrroau,  Aot  or  1890,  ss,  114,  116,  IK, 
ISO,  131,  1S3,  186,  I03.]-Mortg>gee  wbo 
is  executor  of  mortgagor — Application  Jc 
foreclonire  order — Functiont  of  Contmiuioner  of 
Titlei— Ground  for  rtfutal  of  order— Tnttn 
tompany.—On  an  application  by  a  mortgagee  10 
the  Commissioner  ol  Titles  for  an  order  tor  Ion- 
closure,  that  officer  has  not  only  ministerial  ln> 
also  judical  functions  to  perform,  in  the  pertans- 
ance  ol  which  he  most  hs  guided  by  the  mlaat' 
equity,  so  far  as  Tht  Trantfer  of  Land  Ati 
permits.  An  eieontor  who  is  also  mortgagee  i^ 
land  of  bis  testator,  which  is  under  The  Tnntfn 
of  Land  Act,  is  not  entitled  to  an  order  lor  fore- 
cloBore.     This  principle  applies  alio  to  a  tcnitM 


oompMij  to  which  luid  ol  the  testator  hu  been 
mortgaged,  and  which  hae  kfterwaidj  been 
appointed  to  »et  aa  exeontoi,  bnt  has  neglected  to 
oonstitata  ttseU  proprietor  of  the  land  under  b. 
lis  of  Tlu  Trantfer  0/  Land  Act.  Ttokant  v. 
Tbkkcubd.  L.K.  i  Ch.  537  loUowed,  Ex  parte 
CAKFBXI.L,  9A.L.T.  IBS.diatingniahed.   Ex  parte 
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Cot.  or  Adbtulu  Dts.,  19  A.L.T.  222.  (Full 
Court.) 

LN.S.W.,Aot  of  1863.  «a.  56,  118.]-Proce- 
dure.~A  mortgage  of  land  under  the  Aote 
operates  as  a  seanrit;  only,  not  m  a  transfer,  and 
a  decree  ol  lorecloanra  would  therefore  be  inopera- 
tiTe.  The  mortgagee  must  prooead  nnder  s.  IIS 
of  the  Aot  LoHft  v.  Towx,  10  N.S.W.L.B.  (Bq.) 
2SS. 

[Q..  km  or  1861,  «f.  57,  60]— Redemption. 
— The  differences  between  a  atatutorj  mortgage 
and  an  ordlnarj  mortgage,  with  the  remedies  m 
Eqnit;,  disetused,  TmfBT  and  Aoihct  Co.  o. 
Uabxwhi,l,  B.CJt.  16th  March,  1874.  (Full 
Conri) 

Q.,  AoT  or  1861,  a.  60.]  — Registrar  — 
Ponn  of  order.—  On  a  motion  for  judgment 
lor  foreclosure  in  the  case  ol  a  mortgage  ol  land 
onder  the  Beal  Property  Acts,  a  declaration  will 
□ot  be  made  that,  in  default  of  pajment  within  a 
oertain  time  ol  the  amount  certified  by  the  Regis- 
trar, the  plaintiff  ia  entitled  to  be  roistered  as 
proprietor  of  the  mortgaged  lands.  The  plaintiff 
ehould,  after  the  preeciibed  time,  apply  to  the 
Registrar  for  registration,  and  if  registration  is 
tbenrelaaed  he  naa  his  remedy.  British.  &a., 
Co.  V.  SotJTB  QmEHaL,un>  PmosiTi  Co.,  6 
Q.1.3.  88. 

[Q.] —Registration  in  Real  Property  office 
of  mortgagee's  title  after  foreclosure  decree 
—  Fitting  order. — A  judgment  lor  foreoloailie  ot 
land  Bubjeot  to  the  Beal  Property  Acts  does  not 
aathorise  the  Registrar  ol  Titles  to  register  the 
mortgagee  as  owner  of  an  estate  in  tee  of  the 
mortgaged  land  without  a  vesting  order  or  a 
tranalet  from  the  mortgagor.  Wilson  v.  Bbowv, 
7Q.LJ.  16. 

[M.S.W.,  Reu.  Pbofihtt  An,  si.  40,  114.] 
— Kt'Openlng  of  foreclosure.— Where  the 
formalities  preaoribed  b;  Tht  Rtal  Property 
Act  for  the  foreclosure  ol  a  mortgage 
under  the  Aot  have  been  oomplied  with,  and 
there  haa  been  no  fraad,  the  Coart  haa  no  power 
to  re-open  tlio  toreolosore.  Oimfbbll  v. 
BiXK  ot  Naw  SoDTB  Wilis,  16 N.S.WX.B.  (£g.) 
38S.    (Full  Court.) 

7.  Mortgagee  w  potteiiton. 
[ViOTOBU,  Act  or  1S90,  s.  133.]  —Attornment 
clause — riro  mortgagii  —  Second  mortgagee  in 
poMwWon  —  LiabUily  to  first  mortgagee. — The 
plaintUfs  were  registered  proprietors  of  a  first 
mortgage,  bearing  data  March,  1893,  with  powers 
of  MM,  ol  entering  into  poegesBion,  and  ol  leas- 
ing on  ttmnre  ot  the  mortgagor  to  perform  the 
oorenants  ot  the  mortgage.  The  mortgage  con- 
tained a  elaase  bj  wbiati  the  mortgagor  attorned 
tenant  from  year  to  year  to  the  plaintiffs  and 
agreed  to  pay  rent  in  lien  oE  interest.  On  April 
39,  IB92,  Uie  moctgasor  gave  a  seoond  mortgage 
to  the  defendants ;  aboat  March,  1894,  the  de- 
fendant went  into  possession  of  the  mortgsged 
property,  and  ap  to  September  4,  1896,  paid  the 
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plaintiffs  interest  and  rent  payable  under  the 
mortgage.  'Ihe  defendant  retained  possession 
after  that  date  tiU  December  4th,  1896,  bnt  re- 
fused to  pay  any  more  rent  or  interest.  Held, 
that  the  delendants  were  not  liable  to  pay  rent 
to  the  plaiutifls,  as  they  were  not  in  possession 
as  tenants  to  the  plaintiffs,  but  as  mortgagees 
Id  possession  when  the  amount  soed  lor  as  rent 
becamedue.  Section  133of  The  rrana/ira/Z^nd 
Act  did  not  apply.  Grit  v.  New  ZiAujni  Loan, 
MOBTQAOK  AMD  AoxHCi  Cd.,S  A.L  R.  (C.N.)  88, 

[Q.Aor  or  IBBl,  s.  60.]— EfTect  of  being 
in  possession. — A.  mortgagee  who  obtains 
possession  under  s.  60  is  still  only  a  mortgagee 
in  possession.  Oelkebs  t.  Manni,  B.CR.,  6th 
March,  1873. 

8,  Poteero/taU 

^icn>BU,  Aor  or  IdtW,  sa.  114  et  eeq.}— 
Breach  of  covenant —ParttmJar  eouerumt  to  bt 
ipeeified.^Tke  Trantftr  <if  Land  Act,  1890  (No. 
1149)  requires  the  mortgagee  who  claims  to  be 
entitled  to  eiercise  his  power  of  sals  tor  non- 
perlonnance  ol  a  paitioolar  covenant  alleged  to 
have  been  brolcen,  to  specify  the  particular 
covenant  alleged  to  have  been  broken.  It  is  not 
safflcieni  that  he  should  call  upon  the  mortgagor 
to  perform  "  all  the  covenants,"  or  "  the  coven- 
ants ''  generally.  StAcai  v.  Hahsih,  20  Y.L.R. 
661. 

[ViuroRu,  Aot  or  1866,  s.  86-1— Combining: 
land  under  Act  with  land  not  under 
Act— Mortgage  to  a  Building  Society. — 
A.  mortgaged  to  a  building  society  lands  under 
The  Tranefer  0}  Land  Statute,  and  also  lands  not 
nnder  the  Act.  On  default  the  several  pieces  ol 
land  belonging  to  the  mortgagor  were  sold  in  one 
lot  and  for  one  price.  Held,  that  there  being  a 
great  difierence  in  the  manner  of  disposing  ol 
the  proceeds  ot  land  moitgaged  uuder  the  Act, 
and  land  not  under  the  Act,  and  the  Act  contain- 
ing special  clauses  as  to  payment  of  the  purohoss- 
money  and  as  to  title,  it  was  improper  to  com- 
bine the  several  pieces  of  land  in  one  sale. 
Qiutre,  whether  the  protection  given  by  s.  85  to 
a  purchaaer  from  a  mortgagee  extends  to  a 
person  having  only  a  contnct  ot  purchase 
(M'DoHAiji  V.  BowE,  infra,  doubted).  Ross 
V.  VicroauN  PaaiuxlNl  BuiLniHO  Socibtt,  8 
V.L.R.  (Eq,)354;  4  A.L.T.  17. 

[VluroHU,  Act  or  1866,  SB.  43,  34,  85].— 
Demand  and  notice  of  sale  given  prior  to 
reg;istralIon.^£^«c(  of  regittraiion. — Instru- 
ments sxecuted  in  the  lorm  provided  by  The 
Trantfer  of  Land  Statute  (No.  801)  are  not,  pre- 
vious to  registration,  void  of  all  effect  except  as 
to  conveying,  passing,  or  conferring  estates  or 
interests  and  rights  in  land.  They  may,  before 
registration,  have  effect  as  contracts  between  the 
parties  to  them,  or  operate  as  securities  springing 
from  the  contract  Irom  the  date  of  signing ;  and 
acts  done  by  the  parties  under  and  in  accordance 
with  the  contracts  before  registration  may,  as 
between  the  parties,  be  valid  and  effectual,  a 
mortgage  in  the  form  provided  by  The  Trantfer 
of  Land  Statute  (No.  UOl)  contained  a  covenant 
that  in  case  default  sboald  be  made  in  payment 
of  any  of  the  moneys  expressed  or  intended  to  be 
thereby  secured,  and  such  dsfault  should  be  con- 
tinued lor  the  space  of  three  days,  then  all  the 
moneys  intended  to  be  theieby  secured  should 
immediately  become  payable  and  recoverable,  and 
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it  BhonU  be  iMrial  (or  the  „  „ 
the  mod^ngor  the  notioe  meDUoned  in  b.  54.  ol 
the  Act ;  and  on  snch  def  kuII  in  payment  oon- 
tinuing  tor  the  turther  spaoe  o(  three  daje  after 
the  serriee  of  snoh  notice,  it  Eihonld  be  lawlul  for 
the  mortmeee  to  exercise  the  power  of  sale 
mentiotiea  in  a.  86  of  the  Act.  The  mortga^ 
waa  not  registered  tor  some  time  after  i(«  ezeou- 
tioo,  Uld  ID  the  meantime  default  in  paTment 
waa  made  and  oontinned,  and  a  demand  of  paj- 
nunt  and  notice  of  Intention  to  ezeroiBe  the 
power  of  eale  were  given.  Hdd,  that  the  demand 
of  payment  and  notice  ot  sole  before  registration 
of  the  mortgage  were  valid  and  efleotual  to 
authorise  a  sale  after  registration  under  e.  B5. 
The  word  "  seoured  "  in  b.  84  of  Tht  Trantfer  of 
Land  StatuU  (Ko.  SOI)  refers  both  to  the  secoritv 
created  b;  the  covenant  to  pa;  the  principal  and 
intereet  contained  in  a  mortgage  deed  and  in 
force  between  the  parties  before  its  regietration. 
and  also  to  the  securitj  in  respeot  of  the  land 
itself,  which  comee  into  existence  only  when  the 
deed  is  registered.    Mathibbon  v.  hbsRCANTiLE, 

FtHjLNCB,  IHD  AOENCT   COMPAHI,  LiD.,  I?  V.L.B. 

271,  13  A.L.T.  220.     {Full  Court.)    Overruling 
declrion  ot  Webb  J.,  II  A.L.T.  164  iupra. 

[N.8.W.,  Act  or  1662,  s.  BS.]— Notice- 
TttuUr  of  amount  dm — Claim  of  excenive  amovnl 
— J>itf€iuatioit  of  Under. — The  defendant  bank, 
being  mortgageea,  demanded  under  e.  S5  ot  Tht 
Real  Property  Act  from  the  plaintiff,  the  aort- 
gagor,  the  sum  of  £20,029  8s.  3d.  ai  being  due 
under  the  mortgage.  Plaintiff  acknowledged 
receipt  of  notice,  but  denied  indebtedness  to  a, 
greater  extent  than  £4600.  The  defendants 
exercised  their  power  of  sale,  tor  which  plaintiS 
sued  them  and  recovered  £3000  damages.  Held. 
on  the  tacts  of  thecosefojTirnunjf  N.S.W.  Supreme 
Court),  that  there  had  been  no  dispeusation  by 
the  defendants  with  a  tender  by  the  plaintiS  of 
the  amount  actually  due,  assuming  that  the 
amount  claimed  was  ezoesaive.  iicU  aJio.  that 
a  demand  ot  more  than  was  due  did  not  vitiate 
Uie  notice  under  e.  66,  or  excuse  a  mortgagor 
trom  the  necessity  ol  tendering.  A  demand  by 
»  mortgagee  ot  too  large  on  amount,  unless  it  be 
BO  mooh  and  eo  made  ae  to  amount  to  an 
announcement  that  it  will  be  useloss  to  tender 
any  smaller  amount,  will  not  be  a  dispensation 
with  tender  by  the  mortgagor  of  the  proper  sum, 
Hild  alto  {reverting  the  decision  of  the  Supreme 
Coart),  tfaat  it  there  bod  been  a  dispensation  of 
tender,  the  plaintiff  could  in  the  present  ease 
have  recovered  no  damages,  as  he  had  by  agree, 
ment   with    the    mortgagees    {which    was    not 

S leaded)  parled  with  his  equity  of  redemption. 
IMTBBU.  0.  CoimXRCUL  BASXIKO  Co.  or  SlDHET, 

(P.C.)  2  N.S.W.L.B.  375 ;  2  N.3.W.L.B.  389. 
(Full  Court.) 

[N.Z.,  Act  or  1870.  e.  69.J— Notice  dia- 
penaed  with  by  tpttmeat—Agrtenunt  to 
leatt  bji  mortgagee  trntk  a  compultory  purchating 
clauet — Nolii;;. — A  stipulation  in  a  mortgage 
(hat  upon  default  a  mortgagee  may  sell  at  once, 
without  giving  any  notice  or  waiting  any  further 
period  whatever,  gives  the  mortgagee  the  right  to 
eell  without  giving  any  notice  to  the  mortgagor, 
notwithstanding  the  provisions  as  to  notioe  oon- 
tained  in  s.  59  of  The  Traniftr  of  Land  Aet, 
1870.  An  agreement  to  lease  by  the  mortgagee, 
with  a  oompulsory  purchasing  olanse  within  a 
giv«n  time,  ia  a  valia  exaiolw  of  Bueh  power  ot 
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sale,  and  (he  mortgagor  will  not  be  entatUtt 
the  enhanced  valne  (it  any)  ol  the  land  bemn 
the  time  of  the  eieeution  ot  the  lease  szid  tbt 

payment  ot  the  purehase- money.  All  he  eaci 
claim  is  to  be  credited  with  the  amoont  ot  the 
porchase-money  u  from  the  date  of  the  execs' 
tion  ot  the  agreement.  Pubuo  Taiimi  r. 
MoBBiBOH,  12  N.Z,L3.  42S. 

[VicTOBii,  Act  or  1866,  ss.  84,  e6.]-Notice 
of  sale — Form  of — Notice  given  hy  unrnriilcrcd 
Utter  ttigiciatt — Notice  defective  tfennufli  un- 
certainty of  iu  lermt—Pniltction  of  innocau 
puTchaeer  al  lale  after  luch  notice  by  nuyr^agor.— 
This  was  a  suit  claiming  an  iajunction  i^iind 
tbe  mortgagees  to  prevent  them  seUingmor^i^ 
land,  and  against  a  purchaser  ot  part  of  the  luid 
to  prevent  him  registering  a  transfer,  Tbe  nvirv 
gage  provided  tor  giving  notice  of  ssle  in 
case  default  in  payment  oontinaed  for  mtbi 
days  after  service  of  notice.  Interest  brang  in 
arrear,  notice  was  sent  by  letter  (not  registend, 
as  required  by  s.  84)  to  the  effect  (hot  the  luid 
would  be  sold,  "  unless  the  money  due  under  iht 
mortgage  be  forthwith  pud."  Part  oi  the  lud 
bad  t>eenso1d,  andthe  defendants  were  proceeiiinf: 
to  sell  the  rest.  Held,  upon  motion  in  IbscmL 
that  as  the  unregistered  lettter  bad  reachei 
plaintiff,  the  notice  contained  in  it  woe  suficient 
in  point  of  fotm ;  but  tbe  notice  was  defectiie  (1) 
Because  it  did  not  show  whether  the  mortgsgeei 
demanded  payment  of  both  principal  and  toteiest 
only;  (2)  Because  it  reqnired  paynient  "forth- 
with," and  not  within  seven  daje  after  giving  Ihi 
notice.  An  injunction  was  therefore  granted 
against  the  mortgagees  until  they  had  given  tbe 
required  notice,  but  refused  as  against  the 
purchaser,  he  being  a  purchaser  tor  value  withoin 
notice  of  any  defect  in  the  Bale  protected  by  the 
last  clause  ot  s.  86,  which  extends  to  protect  ecu- 
tracts  as  well  as  transfers  registered  under  th( 
Act  where  contxactora  knew  nothing  at  the  time 
of  sole  to  impugn  its  validity.  Held  fiirttur  lit 
the  hearing),  that  the  piaintitl  was  entitled  *t  his 
option  to  oharge  the  detendant  mortgagees  «itb 
the  value  ol  tbe  land  at  the  time  ot  the  sale  oru 
the  time  ol  the  decree.  McDoiuui  e.  Bon. ) 
A.L.J.  90;  4  A.J.B.  184.  Sed  vide  Sas>  r. 
YicioBU  FaiuuNaNT  Bcnjiiiia  Socnn,  wpra. 

rS.A.,  Act  or  1861.  s.  S2.}— No  notice  of  >«li 
under  mortgage — Bond  fidt  purchater  f" 
teeted.—k.  mortgage   ot   land    under  The  Sai 


land  on  default  without  serving  the  mortgigv 
with  any  written  demand  forpayment.  A  %aiu- 
quent  clause  provided  that  "all  notices  nhiA 
by  virtue  of  The  Real  Property  Act.  1801,  whelha 
in  respect  of  tbe  payment  of  any  money  or  ctber. 
wise,  would  require  to  be  served  by  the  sud 
mortgagee  on  me  at  my  last  known  or  ani^ 
place  of  abode  in  the  province,  eltall  be  deeined 
to  be  duly  served  by  sending  to  me  through  (he 
post  office,  a  letter  addreerod  to  me  at  Uo'ui' 
Oambier."  Tbe  land  having  been  sold  witheat 
the  notioe  provided  by  b.  63  of  The  Aeoi  Proprrtf 
Act.  1861,  on  biU  filed  by  the  mortjpigor  priiyiiV 
that  the  sole  and  transfer  might  be  Mt  aside,  or 
lor  damages ;  Held,  that  the  mortgage  did  iwl 
dispense  with  the  necessity  ot  giving  tbe  noliwi 
required  by  The  Seal  Property  Act,  bat  only  ^ 
the  mode  of  giving  them  therein  provided,  mi 
(hat  the  Mle  wm  tfaerafom  impropw,  b«t  tbil  Um 
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tr&UBferAe  ms  protected  by  Tht  Real  Proptrty 
^et  aaabondyiilcparohMer.  That  the  bill  ihov- 
ing  no  ol&im  to  equitable  relief  irrespective  of  the 
questioa  of  dunagea,  the  Court  ot  Eqoil;  would 
not  entertftiu  tbat  queBtioD.  Yui  DAina  v. 
Bloxam,  9  B.A.L.R.  ST. 

[VicTORii,  Act  or  1866,  m.  B4,  86.]-Notice 
of  saJe  —  i)«^auEt  in  juymenl  —  Payment  by 
mutoJke.— Plaintiff,  in  DecembeT,  18BT,  mon- 
saged  land  under  the  Act  to  the  deleadaut  com- 
p&n;  to  secate  a  sum  of  £3,000,  pajable  in 
Uacember,  IB89,  interest  pajable  quuieily  at 
12^  per  oent.  per  annum,  or  10  per  oent.  if  punc- 
tnall;  pud.  After  the  end  of  the  third  quarter 
(■i.*.,on  8rd  October,  1888),  pl&inliff,  who  had 
previously  been  in  default,  paid  otT  the  mortgage 
&iid  all  moneys  oninf;  to  date.  The  defendant 
company  acoepted  this  money,  and  further 
charged  plaintiff  S  per  cent,  per  annum  on  the 
capital  sum  for  the  remaining  16  months  vhich 
had  still  to  run  out  of  the  two  years.  Plaintiff 
paid  this  sum  (£125).  but  afterwards  discovered 
thai  defendants  had,  before  the  settlement  ot  the 
mortgags  by  plaintiff,  served  a  notice  tinder  s.  61 
ot  Act  No.  SOI  reqniring  payment  of  "the  money 
owing"  on  the  mortgage.  Plaintiff,  on  hearing 
of  the  service  of  this  notice,  contended  that  the 
£129  hod  been  paid  by  mistake,  aod  sued  (o  re- 
cover it.  Held,  affirming  the  decision  ot  the 
Friman  Judge,  that  plaintiff  was  entitled  to  re- 
cover the  sum  sued  for.  The  giving  of  a  notice 
l>y  the  mortgagee  under  s.  64,  demanding  from 
the  mortgagor  payment  of  the  ''money  owing" 
on  a  moitgage,  entitles  the  morigagor  to  pay  off, 
nitbin  the  lime  limited  by  the  notioe,  both  prin- 
cipal and  interest  ot  the  mortgage,  although  the 
period  Sied  by  the  mortgage  for  the  payment  of 
tbe  principal  may  not  have  arrived.  Before  Che 
date  fixed  lor  payment  of  the  principal  sum 
tinder  a  mortgage,  [he  tender  of  the  mortgagor 
ot  tbe  interest  fixed  within  the  period  limited  by 
a  notice  under  b.  84  will  prevent  the  mortgagee 
from  exercising  his  powers  of  sale  under  s.  86. 
Where  a  mortgage  contains  a  covenant  for  pay- 
ment at  a  date  which  has  not  arrived,  and  for 
payment  of  interest  in  the  meantime,  and  where 
tbe  mortgagoi,  after  default  and  notice  nnder  s. 
B4,  pays  off  principal  and  interest  before  such 
date,  the  mortgagee  is  entitled  to  payment  of  in- 
terest only  up  to  the  date  at  which  the  principal 
money  comes  into  his  bands.  The  mortgagee, 
by  giving  a  notice  under  s.  84,  enabliog  him  to 
sell  and  raise  the  principal  at  any  time,  intimates 
to  the  mortgagor  his  readiness  to  receive  his 
principal    at  any  time.       Ewiai   u.    Oenehai,, 

FlNUfCB,  Ac,  BOOIITY  OF  Austrausu,  1G  V.L.B. 

626;  I1A.L.T.  07. 

[VuTTOSU.  Act  or  1B66,  ss.  84,  106.] -Notice 
—  Registered  proprietor  dead  ^  Bfuon- 
ablt  mtant  to  obtain  adtqaaU  prict.—h.  notice 
tmder  s.  S4  can  be  served  by  sending  the  same 
tbtoogb  the  post-office  by  a  registered  letter  ad- 
dressed to  tbe  ragisteied  proprietor  at  the  address 
appearing  in  the  Better  Book,  although  that 
proprietor  be  dead.  Mortgagees  eieroising  a 
power  of  sale  are  bound  to  take  reasonable  means 
to  obtain  an  adequate  price  for  the  land  sold ; 
they  are  not,  however,  respoDsible  it,  after  taking 
all  maonable  means,  an  inadequate  price  is  ob- 
tained. GmiH  r.  LutD  Mobtqioi  Bink  xyr  Vio- 
TOBU,  13A.L.T.  4e. 

Otbe 


Gnrer  of  sale.— The  exercise  by  a  mortgagee  of 
B  power  of  sole  nnder  a.  S7  of  the  Act  of  1861 
is  not  a  bar  to  the  exercise  of  bis  other  remedies 
against  his  mortgagor.  Ibubt  and  Aobkot  Co. 
V.  MuiEWELL,  B.C.B.,  16th  March,  1874.  (Fall 
Gonrt.) 

IN.aW.,  Aoio»186a.  SB.  66,  67.1-Proofof 
default- — RegittratUm  of  trantfer  txteuled  by 
mortaoffee.— The  66th  section  of  Tht  Seal  Pro- 
jierty  Act  of  1B62  provides  that  in  case  detaolt  be 
ma^  in  payment  of  the  priccipal  or  interest  on  a 
mortgage  registered  under  the  Act,  and  such  de- 
fault l>e  continued  for  one  month,  the  mortgagee 
may  give  the  mortgagor  a  written  notice  to  pay 
the  money  due.  Section  66  enacts  that  it  such  de- 
fault in  payment  be  continued  for  the  further 
space  of  one  month  the  mortgagee  may  sell  the 
land.  And  by  s.  67  it  is  provided  that  "  apon 
proof  to  his  satistaotion  by  statutory  declaration 
that  such  default  has  been  made  and  continnes 
aforesaid,  the  Begistrai- General  shall  register 
any  memorandnm  or  instrument  ot  transfer  exe- 
cuted bv  a  mortgagee,"  &a.  Htld  (Stephen  C.J. 
dill  ),  toai  under  s.  67  the  Begiatrar  is  entitled 
to  require  proof  of  the  default  having  continued 
up  to  the  time  ol  sale.  Ex  parte  Hihbilt.ii,  10 
S.C.B.  292. 

[VictoRU,  Act  or  1866,  a  86.]— Refuaal  of 
Court  to  restrain  power  of  sale  where  inte- 
rest in  arrear. — Plaintiff  mortgaged  land  under 
the  Act  to  defendant.  Plaintiff  was  in  arreai  in 
payment  ot  interest,  and  defendant— the  prinoi- 
pai  not  yet  being  due^served  hlni  with  a  writ  in 
ejectment,  and  also  advertised  tbe  land  for  sale. 
Upon  motion  for  an  injunction  to  restrain  the 
sale :  Hetd,  that  the  Court  would  not  interfere 
with  the  exercise  ol  the  power  of  sale  by  the 
mortgagee  even  where  the  principal  waa  not  yet 
due,  unless  an  offer  at  both  interest  due  and  of 
the  principal  were  made  to  bim,  and  this  not 
having  been  done  the  motion  was  refused. 
Hebvbi  c.  Ihoub,  5  W.W.  and  i'B.  (Eq.)  126. 

(VicTORu,  Act  or  1890,  s.  116.]— Validity  of 
B^e— Joint  and  ttveral  covenant!  by  mortgagor 
—Trantfer  of  mortgage  to  txoo  of  mortgagors — 
Validity  of  toU.—V.,  T.,  C,  and  K.  were  the 
registered  proprietors  of  certain  land  mortgaged 
to  a  bank.  The  mortgage  contained  a  joint  and 
several  covenant.  P.  mortgaged  inler  alia  his 
interest  in  the  land  to  T.   and  C,  and  subse- 


ot  his  interest  to  the  plaintiff.  T.  and  C.  tben 
paid  the  bank  tbe  amount  due  under  the  mort- 
gage and  received  a  transfer  of  the  mortgage, 
T.  and  C.  caosed  notice  to  be  served  on  them- 
selves and  K.  and  the  plaintiff,  calling  upon  them 
to  pay  to  T.  and  C.  all  moneys  due  under  the 
mortgage,  and,  purporting  to  exercise  the  statu- 
tory  power  of  sale,  sold  the  land  to  K.  Held, 
that  transferees  of  the  mortgage  bod  acquired  the 
rights  ot  the  original  mortgagee,  including  the 
power  ol  sale  given  on  default  within  the  mean- 
ing of  B,  116  of  the  Act,  and  that  no  moneys 
having  been  paid  in  oomplianoe  with  the  notioe, 
such  a  default  had  occurred,  and  that  tbe  sale 
was  valid  as  against  tbe  plaintiff.  Sibtbhbom 
v.  Btshe,  19  A.L.T.  47;  8  A.L.R.  2S0.  (Fnll 
Court.) 

[ViOTOBU.  Act  or  1866,  as.  42,  87.]— When 
legal  estate  passes — Where  the  mortgagor  Is  a  ■ 
i«gistei«d  owner  of  leasebold  estate  under  Th* 


166  MOBT 

Tranifrr  of  Land  Statute,  a.  16,  and  a  mortgage 
U  nude  and  regietered  under  a.  6B  and  the  tolloir- 
inR  Bectiona,  the  oqI;  ways  in  which  the  mort- 
gagee can  eitiDgniah  the  rights  of  the  mortgagor 
are  by  foreclosure  nnder  e,  2  o(  the  Act  of  1867 
(Babstituted  lor  b.  88  at  the  Act  oE  186G)  or  bj 
■ale  onder  bb.  84  tt  ttq.  of  the  Act  ol  1866 ; 
and  whether  a  sale  ot  Bueh  lea«ebold  estate  ib 
made  under  the  Btatutor;  power  of  sale  or  as 
absolute  owner,  no  interest  therein  paaiea  to  the 

Earchasei  until  refpstration.  yiTiONAL  Bank  v. 
l«mD  Euiio-iti-HiKD,±a  ,Co.,4  App.  CaB.391. 

(9)  ifUceUaneo,,,. 
[(J.,Acttbot1861and1877.]— Furtheradvancea 
— Cateat.  —  A  caveat  does  not  affect  dealings  with 
property  outside  the  Beal  Property  Office.  A 
regiatered  morigaftee  without  notice  ol  an;  con- 
flioting  rights  may  make  further  advances  under 
a  nortKage  covering  farther  advances,  without 
previously  searching  the  register.      QuERHai-AHn 

TBDBTKEH  LtI>.  v.  BEQlBTaiS  OF  TiTLSB,  G  Q.L.J. 

46. 


Potnert  oj  tnartgagte.—h.,  the  r^stered  pro- 
prietor of  land  under  The  Real  Property  Act, 
mortgaged  same  to  plaintiff  and  alterwards  gave 
a  lease  to  defendant ;  rent  payable  quarterly  on 
let  October,  Ac.  On  2nd  September.  A,  assigned 
his  estate  to  tmstees  for  creditors.  On  14th 
September,  pkintiff  and  one  of  the  trusteee  went 
together  to  the  defendant  and  told  him  to  pay 
rent  to  the  plaintiff.  Held,  that  under  these 
circumstances  the  plaintiff  need  not  In  an  action 
tor  use  and  occupation  give  formal  proof  of 
default  on  the  part  of  k.  Qiiare.  whether  the 
tenant  can  set  up  "  no  default "  as  a  defence? 
Semblt,  that  ss.  68  and  69  must  be  read  together 
at  one  clanse.  Bank  or  New  Bodth  Wales  v. 
Pai,meb,  3  N.3.W.L.B.  136. 

[Q.  Act  of  1861,  b.  60.]— JfercAant  Skip  ing 
Aet,  1854  (17  and  18  Vic.,  c.  l(U)~Rigliti  and 
raiudiei  ofmortgaget  nnder  The  Real  Property 
jicU—M*  Duncan  v.  Wood,  1  Q.L.K.  (Pt  I.)  49. 

G.  PoWKBs  AND  Bianrs  of  Mobioaoob. 
(1)  Legal  pToceedingi. 
[VicTOHu,  Act  of  1866,  s.  84.]— Action  by 
mortg«|[or —  Conitnt  of  jnortgagee. — In  an  action 
ot  ejeotment  in  the  County  Court  by  a  mortgagor, 
an  objection  that  do  consent  of  the  plaintiff's 
mortgagee  to  the  bringing  of  the  action,  as 
leqnirad  by  the  above  section,  has  been  stated 
or  proved,  may  be  cured  by  amendment;  and 
therefore  if  not  made  at  the  hearing  cannot  be 
entertained  on  appeal.  A  mortgagor  in  posses- 
uon  after  default  is  a  tenant  at  suSeranoe,  whose 
tenure  is  determined  by  a  sale  by  the  mortgagee. 
Gbipfin  v.  Ddnn,  4  V.L.B.  (L.)  419.  (FuU 
Court.) 

[Victoria,  Act  of  1890,  ss.  124,  126,  131.]- 
Action  by  mortgagor  before  registration 
of  discharge  -  Content  of  mortgagtt  to  lue. — 
A  mortgagor  of  land  under  Thi  Tranfer 
of  Land  Act,  1890,  who  has  paid  off  the  money 
due  nnder  the  mortgage,  and  who  has  lodged  the 
discharge  lor  regislratian  but  has  not  obtained 
registration  thereof,  is  bound  by  s.  12.i  ot  the 
.Act  to  obtain  the  written  consent  of  the  mort- 
gagee befoie  be  can  commence  an  action  in  his 


own  name  in  leapeet  ot  wUoh  the  mortgage* 
might  have  sned.    Ta^mb  r.   Womx  axd  Co.,     i 
18  V.L.It.  727.    (Poll  Court) 

[VrcroBiA,  Aw  of  1990,  a.  126.]— Action  by 
mortgagor  and  licensee  in  joint  posseasion 
— Treipati—  Riglit  of  mortgagor  to  bring  aetian 
jorinjury  to pmieaary rightt  icithout  wnflcn  am- 
itnl  of  mortgagee.  —A  mortgagor  in  poouennion  of 
land  gntnted  grazing  rights  over  the  Imnd  to  a 
licensee.  The  defendant  trespassed  on  the  lacd 
and  injured  the  fences  on  it,  Uie  graaa,  mad  Ibe 
soil.  Hfld,  that  the  mortgagor  and  tbe  licensee 
could  bring  a  joint  action  for  damages  for  injury 
to  their  posaessory  rights  without  obtaining  the 
written  consent  of  the  mortgagee,  as  required  by 
a.  106  of  The  Tranifer  of  Land  Act.  1890-  Br»- 
wooD  Land  Co.,  &c.,  and  Ekqz  r.  Tuat'u,  SI 
V.L.B.  381.     (FuU  Court) 

[TicTDRiA.  Act  of  1866,  ss.  93.  9*  ]— Action 
by  mortgagor  for  use  and  occupdtioo. — The 
powers  conferred  by  s.  93  of  the  Act  upon  tbe 
mortgagee  do  not  prevent  the  mortgagor  fran 
maintaining  an  action  for  nse  and  occapatioa 
before  the  mortgagee  enters  into  possession.  F. 
was  registered  proprietor  of  land  nnder  the  Act. 
which  he  mortgaged  to  a  bank.  He  afterwards 
transferred  the  land,  subject  to  the  mortgage,  vo 
the  plaintiff.  A  former  proprietor  of  the  land 
had  executed  a  deed  of  assignment,  inclading  the 
land,  and  the  tmstees  nnder  the  deed  had  let  the 
defendant  into  possession  under  a  verbal  agree 
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and  there  was  evidence  that  defendant  had  re- 
cognised plaintiff  B  title.  Held,  that  soch  re- 
cognition was  sufficient  to  sustain  the  action,  and 
that  no  consent  in  writing  by  the  mortgagee 
under  s.  94  was  necessary,  as  the  defendant, 
having  previously  recognised  plaintiff's  title  »s 
transferee  from  the  mortgagor  and  tbe  mortgagee 
himself,  conld  not  bring  the  action.  LoucB  r. 
Ball,  S  V.L.B.  (L.)  167;  I  A.L.T.  10. 

[TiCTORU,  Act  of  1866.  s.  116.] -Capacity 
ot  mortgagor  to  lodge  a  caveat  — An  owner 
ol  land  subject  to  a  mortgage  is  a  person  entitled 
to  lodge  a  caveat  against  dealings  by  the  regigteiHl 
mortgagee.  Daviks  v.  Herbbbt.  11  Y.L.K  386, 
dA.L.T.  19. 

2.  Btleatt  or  Diieharge. 

[N.Z.]— Refuaal  to  execute  ret  ease— ikfort- 
gage  —  Leate  —  Brticer't  cortnant  -~  Whether 
binding  after  payment^Conilrvctioji — Validitg 
— Land  Traniftr  Aet — Morlgaget — Cotii. — M., 
a  publican,  purchased  from  S..  a  brewer,  the 
lease  ot  a  hotel,  and  gave  him  a  mortgage  ot  the 
lease  to  secure  the  purchase  money.  The  title 
was  under  The  Land  TrauMfer  Act.  The  mort- 
gage contained  a  covenant  by  U.  that  he  would. 
"  at  al!  times  during  the  continnance  ot  the 
term  ot  years  granted  by  the  said  memorandum 
of  lease,"  purchase  from  9.  all  colonial  ale  and 
stout.  Ac. ,  "  at  any  time  during  tbe  said  term  o( 
years,"  used  or  consumed  or  sold  upon  the 
demised  premiBes.  Held,  that  this  covenant 
ceased  to  be  binding  on  payment  of  all  moneys 
secured  by  the  mortgage,  notwithstanding  that 
the  term  of  the  lease  had  not  yet  oome  to  an 
end.  Qiutrt,  whether  such  a  covenant,  inaerted 
in  a  mortgage,  is  not  altogether  void  as  purport- 
ing to  give  the  mortgagee  a  collateral  advantage 
in  addition  to  interest  for  his  money,  and  tending 
to  clog  the  equity  of  redemption?    i'trBichmond 
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J. :  The  DiBtriot  Land  BegiatTM  ought  to  reluM 
to  TCgiEtar  ai  a  mortfiaee  mi  iiiBtrumeiit  contain- 
ing BQcb  a  proiiaion.  The  mortgagee,  on 
pajmeat  of  his  prinoipal  and  LaleieBt,  having 
refased  to  execule  a  diwharfie  of  the  mortgage, 
except  with  a  reservation  as  to  the  oovenaat  to 
deal,  was  ordered  to  pay  to  the  mortgagor  the 
ooets  ol  a  suit  to  oompel  him  to  eieauCa  ar 
aoquallfied  diecbarge.  Sxuleb  v.  Uackai,  II 
M.Z.L.B.  258. 

fViCKiMi,  Act  o»  1866,  as.  38,  60,  129  (S).]— 
Trust  -Dtity  of  Jtejfuerar,— Where  the  diaoharge 
ot  a  mortgage  of  which  the  mor^ageea  are  tma- 
tees  ia  presented  lor  reftistration  b;  a  registered 
proprietor,  the  Registrar  is  not  at  liberty  to  relusa 
to  register  such  disoharge  on  the  fpxiDnd  that  it 
was  not  shown  to  hisaatiafaotion  that  the  dealing 
■waa  ttnthoriBadbvtbetroBt.  Exparte  Campbeu., 
g  A.L.T.  IBS. 

S.  Right  to  Sedeim, 
(Sm  Fortcloturt  [F,  6),  lupra.) 
4.  Vetting  Order. 
{Ste  alto  Fortclontre,  F.  6,  lupra.) 
[Q.,  Act  or  1861,  aa.  2E,  IS;  Act  or  1877,  u. 
48,   i9,  51.] — Where  mortgagee  has  ceaaed 
to  €xi»t -fnurett— Security  SI  Vie.,  A'o.  19, 
1. — The  word  "interest"  in  the  interpretatii 
clanse  ot  The  Tnuteei  aitd  IneapacUattd  Fenoat 
^ct  of  1867  (81  Tic,  Mo.  19),  a.  1,  is  ol  general 
application,  and  not  limited  to  an  ■'  interest  in 
land  "  as  distinguish  able  from  a  aecuritj  upon 
lands  under  The  Real  Proftrty  Actt,     Land  had 
been  mortgaged  to  a  building  society  ;  the  mort- 
gage had  been  paid  oQ :  the  building  aoaiety  had 
ceaaed  to  exist,  and  no  trace  ot  a  release  could  be 
taund.    An  order  wus  mode  vesting  in  the  peti- 
tioner (the  original  mortga^r)  the  Inlerest  ol  the 
society  in  the  mortgage.    In  rt  Cum,  5  Q.L.J.  03. 

H.  Practici. 
(See  Foredotare.) 


K.  Sbcond  MoBTOiai. 
[Su  alto  PowBBS  urn  Bbmbsibb  op  MoBioAaai.] 
[VlCTOBU,  AOT  or  1890,  sg.  Hi,  115,  1S8.]— 
Caveat^ IVant/er  of  laTid  to  firat  mortgagee 
—  Mortgage  itill  on  rrgitter  —  Caveat  by 
ttcond  Joortgagit — Form  of  caveat.— The  first 
mortgagee  of  loud,  which  waa  also  subject  to  a 
second  mortgage,  obtained  a  judgment  against 
the  mortgagor  tor  overdue  interest.  Under  (his 
judgment,  a  sale  of  the  land  was  held  by  the 
sheriff,  at  which  a  clerk  of  the  first  mortgagee 
bought,  and  subsequently  transterred  the  laod  to 
the  firat  mortgagee.  According  to  the  oertifioate 
of  title  of  the  laiid  whieb  was  then  issued  to  the 
first  mortgagee,  the  land  was  subject  to  tht  tmo 
original  mortgaget.  Some  yeara  aftorwards,  the 
Bacond  mortgagee  lodged  a  caveat,  by  virtue  ol 
bis  mortgafK  (describing  it)  forbidding  any 
dealing  with  the  land.  On  a  summons  calling  I 
on  the  caveator  to  show  caose  why  the  caveat 
should  not  be  removed :  Held,  that  the  eaveat 
should  be  iJtered  so  aa  to  forbid  dealing  with  the 
land  until  notice  had  been  given  to  the  second 


mortgagee.  Heid  further  by  Bolioyd  and  Hood 
JJ.  (I'Beckett  J. duicnftn9)tbattbe  caveat  should 

be  fnriber  altered  so  as  to  atete  the  nature  of  the 
title  under  which  the  second  mortgagee  claimed — 
i.e..  whether  be  claimed  as  the  only  mortgagee, 
or  as  second  mortgagee.  In  re  Victosuk  FAasBBS 
Loam  and  Aqenctt  Cohpavy.  LiMrraB,  22  V.L.B 
629,  18  A.L.T.  204,  M  A.L.R.  47. 

L.  TftuiBRB  or  MonoAaiD  Lahd. 

(S.A.,  Act  of  1861 ;  Act  or  1878.]-Extenaion 
to  transferee  of  lime  for  repayment — Payment 
ofinteritt  by  traniferee—Hit  liability.— P.D,,  to 
secure  the  repayment  of  a  sum  of  money  lent  to 
himself  by  the  plaintiff,  executed  a  memorandum 
of  mortgage  of  certain  aeotions  of  land  to  the 
plaintiff,  and  aubseqaently  transferred  the  same 
seotiona  to  the  defendant,  subject  to  the  mortgage. 
After  the  transfer  to  tb->  defendant,  P.D.  waa 
adjudicated  inaolveut.  On  the  principal  moneys 
and  interest  secured  by  the  mortgage  becoming 
due,  the  plaintiff,  at  the  defendant's  request, 
agreed  to  extend  the  time  for  the  repayment  ot 
the  prineipftl  sum  in  consideration  ot  the  pay. 
ment  of  a  higher  rate  ot  interest.  A  docimient 
to  that  effect  wae  aooordingly  signed  by  the 
plaintiff  and  the  defendant,  and  the  defendant 
paid  interest  at  the  increased  rate.  The  extended 
term  having  expired,  held,  that  the  defendant 
waa  direotly  liable  to  the  plaintiff,  notwith- 
atending  that  the  tranater  and  the  anbseqnent 
extension  had  not  been  executed  in  accorduice 
with  the  requirements  of  The  Real  Property  Act 
of  1861.     BuTTxas  ti.  Bi.aoei.eb, 21  S.A.L.B,  37. 

[Q.,  Act  or  1861,  a.  68.]— Implied  covenant 
to  indemnify  transferor— Jiijftt  to  prove  in 
iniolvency  in  retpect  of  covenant   to  itidemnify 

— Meaiure  of   extent  of  proof 38  Vie.,  No. 

S,  t.  140.— W.,  the  registered  proprietor 
of  land  under  the  Beal  Property  Acts 
mortgaged  it  tor  £13,000  to  an  assurance 
society,  and  aftorwards  transferred  it  to  a  joint 
stock  oompany,  subject  to  the  mortgage.  W. 
became  insolvent,  and  the  soeiety  jiroved  in  his 
estate  tor  the  amount  due  under  the  mortgage, 
but  no  dividend  waa  paid  in  respect  of  their 
proof.  Subsequently,  the  company  to  whom  the 
land  had  been  transferred  went  into  liquidation, 
and  W.'s  trustee  sought  to  prove  in  (he  liqui- 
dation for  the  full  amount  due  onder  the 
mortgage  from  W.  to  the  society  in  reapeot  ol 
which,  under  s.  88  of  The  Seal  Property  Act  of 
1S61,  the  company  had  covenanted  to  indemni^ 
W.  There  were  no  assets  in  W.'s  estate  avaif- 
abls  for  the  payment  of  a  dividend.  Held,  that 
W.'s  trustee  was  not  entitled  to  prove  tor  the 
amount  ol  the  mortgage  debt;  that  the  only 
right  ot  proof  was  under  s.  140  ot  The  Imolveney 
'-'  for  a  contingent  liability,  which,  as  it  arose 
1  a  covenant  for  indemnity  only,  could  not 
exceed  the  actual  loss  to  which,  on  a  balance  of 
aceounta  between  W.  and  the  company,  he  or 
bis  estate  woe  liable.  Re  Auixn  Shaw  A  Oo. 
Ltd.,  Exparte  Mubphi,  B  Q.L.J.  70. 

[Q.,  AcTor  1B60,  25  Vic.  No,  14,  s.  68.]  — 
Indemnity. — The  covenant  mentioned  in  s.  66is 
with  the  tranateror.  Fxdbrau  Buiu>tNa  BocnrT 
«.  Whaixet,  2ndDec,,  1891,  Harding  J.;  cited 
in  WiLLoooxs  V.  PaE(ma«,  B.CJB,  S7(h.Jn]v 
1898.  ~       "   ■ 


,C~.  Otitic 


MORTGAGE— NEGLIGENCE— OCCUPATION. 


IflO 


judgment. — The  parobaaet  of  Und,  subject  to  a 
bill  of  mortgage,  registered  ander  The  Rtal  Pro- 
party  Act,  is  b;  a.  68  ander  tui  implied  coveDant 
(o  lndemall;  the  mortga^r  against  olaima  tor 
interest  by  the  mortgagee,  and  a  declaration  tor 
indemnitj,  and  an  order  lor  payments  of  tbe 
amount  claimed,  may  be  made  against  the  tiana- 
(erae,  although  no  money  has  been  paid  by  tbe 
mortgagor,  or  by  another  person  jointly  and 
severally  liable  under  the  mortgage.  Form  of 
judgment  in  anch  oaae.  Stani.et  v.  Wibsiun,  6 
Q.L.J,  8*. 

[YnTTOm,  AcTOFlSee,  Bs.  90. 110.]— Liability 
of  transferee  — O/'  land  nibjeci  to  mortgage  on 
covmantt  in  mortgage. — These  Beclioos  do  not 
create  a  new  liability,  bnt  merely  make  the 
tnnaferee  liable  to  covenants  running  with  the 
land.  On  the  covenant  to  pay  the  mortgage 
debt  he  is  not  liable  to  pay  the  mortgagee,  but 
merely  liable  to  indemnify  Che  mortgagor  against 
the  claim  ol  the  mortgagee.  Adstbalun  Deposit 
Bane  d.  Loan,  3  V.L.R.  (L.)  SI. 

[N.Z.,  KcTor  1S85,  es.  38,  114.  17S.l-Pro- 
duction  of  certiRcate — Implied  contract— Sale 
under  morlgage— Failure  o/  eonndiration — B. 
purchased  from  C.  land  under  The  Land  Tranfer 
Act,  16B5,  subject  to  a  mortgage  to  H.,  vhich 
contained  an  express  provision  to  the  same  effect 
as  s.  114  ol  the  Act,  that  the  certificate  was  to 
remain  in  the  possession  of  the  mortgagee  so 
long  as  any  principal  or  Interest  remained  on. 
paid,  held,  that  there  was  no  implied  contract 
on  the  part  of  the  vendor  to  produce  or  to  pro- 
cure tbe  production  of  the  certificate  of  title  in 
order  to  enable  the  trauster  to  the  purchaser  to 
be  registered.  It  Is  the  business  of  the  pur- 
chaser of  land  nnder  The  Land  Trannfer  Act  to 
take  his  transfer  to  the  Begistry  Office,  and  to 
procure  himself  to  be  registered  as  proprietor. 
C.  and  another  having,  at  the  request  of  H.,  paid 
to  him  the  amoont  o(  the  principal  before  due 
date,  and  having  afterwards  taken  a  transfer  of 
the  mortgage  to  themselves,  and  having  sabse- 
quently  sold  under  the  mortgage  through  the 
Begistrar  of  the  Sapreme  Court,  and  bought  in 
th^selves,  B.  brought  an  action  to  recover  from 
G.  the  purchase  money  paid  by  him  for  the 
equity  of  redemption,  either  as  damages  for 
breach  of  contract  or  as  upon  a  failure  of  oon- 
Blderation,  alleging  conduct  on  the  part  of  C. 
which  prevented  him  (B.)  Irom  redeeming.  Held, 
tb»t  B.  had  DO  eaiiBe  of  action.  Cohhon  c.Bbbs, 
9  N.Z.i:..R.  WS5.    (Court  of  Appeal.) 

MORTGAGEE. 


MORTGAGOR. 

Caveat  by 
See  Caveat  against  Dbalinqs. 

NATIVE  LAND  COURT. 

InvalUl  proceedings  in,  prior  to  bring- 
ing land  umler  Act 
,  See    Certificate   oy    Title — (B) 
Vonclunee  Effect. 


NEGLIGENCE. 

Of  loUcitor  in  not  filing  eate  on  ind 

See  BfiDiaiNo  Land  ukdeb  Act — C. 

00. 

In  re  Jon«b,  2  W.N.  (H.S.W.)  74,  M. 
On  part  of  truMtee 

See  Trustb  asd  Eqditieb — Sotifi. 
In  not  regUtering  trant/er 

See  Tbostb  and  Equities — Prior- 

0/  Regintrar'e  Office 

Set  Bkwbdees   fob  Dbfrivatiox— 

Assuranrg  fund . 
riey 


196. 

NOMINATION  OF  TRUSTEES. 
See  Trusts  akd  Equities 
Depotit  of 

See  MoBTOAOE — Equitable  mortgage. 

NONSUIT. 

[VicTORu,  Act  op  1666,  s.  169.]  — Thi 
registered  proprietor  will  be  nonsuited  in  u 
action  of  ejectment  if  he  prodnoes  evidenet 
showing  that  his  certificate  of  title  was  impro- 
perly obtained.  Mili.eb  c.  MobebbIi  2  V.B. 
(L.)  198;  3  A.J.R.  116.    (PuU  Court.) 

NOTICE. 


Register  tn  be  notice 

See   Remedies  fob  Depkivation- 
Atmrance  Fund. 


Of  existing  trusts  or  interests 

See  Tbusts  and  Equities — polite. 
Of  sale  by  sheriff  of  eguity  of  reiUmp- 
tion 

See  Sales  by  Shebiff. 
To  determine  tenancg 

See  MoKTaAOE — Ejectmeta. 
Purchaser    obtaining    registration  of 
transfer  after  notice  of  prior  unregii- 
tered  transfer 

See  Trusts  and  Equities — Prto^ 


OCCUPATION. 
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OCCUPIER. 

See  MoRTaAox — Powtrt  and  rews- 
die»  of  inartgagee, 

OFFICIAL  SIGNATURE. 

Proof  of 

See  EviDENOX. 

ONUS  PROBANDI. 
tiee  Evidence. 

OPTION  TO  PURCHASE. 


PARAMOUNT  TITLE. 

Of  rfffietered  proprietor 

See  Certificate  of  Title  (B). 

See  Crown  Grant. 

See  Lease. 

See  Remedies  eor  DEPRn'ATJON. 

PARCELS, 

See  BouNDARiEB. 

2'ke  certificate   of  title   m   eortclusire 
eridence  im  the  queetiim  of  finrceU 

See    Certificate    of    Title— (fl) 

Conelmire  effect. 

PARTY. 

See  Practice. 

PERSON  DEPRIVED  OF  LAND. 

See  Remedies  for  Deprivation. 

"PERSON    DEPRIVED    OF    LAND 
THROUGH  FRAUD." 

See  Interpretation — Words. 

See  Remedies  fob  Deprivation. 

PLAN. 

Of  land,  deposited 
See  B0UNDAKIE8. 
See  Easement. 
See  Evidence, 

PLEADING. 

See  BRiHaiNs  Land  under  Act — 

(E)  Miseelianeuui  catei. 
See  Practice. 
In  action  injiiinat  Asuuranee  Fund 
See  Remedies  fob  Deprivation. 

POSSESSION. 
Demanil  of 

See  MoRTOAOE — Ejectment. 


Action  on  eontraet  to  give 
Ph<bkix  Foithdbi  Co. 
A.3.B.  70. 


HnHT,   0 

Right  of  person  in,  to  bring  land  under 
Act 

See  Brinoinq  Land  under  Act. 

POSSESSORY  TITLE. 

See  Adverse  Fobbesbion. 

POWER  OF  APPOINTMENT. 

See  Remedies  fob  Deprivation, 
Hate8   c.    BzamTHui  of  Titlis,   7 
Q.L.J.  146- 

POWER  OF  ATTORNEY. 
See  Easement. 
See  Evidence. 
See  Fraud. 


[Vkt. 


M.     86,    «.]— 


Easement  created  under  excessive  exercise 
of  power, — Where  on  attome;  undoi  power 
aetiiig  in  eiceaa  o(  the  authotit;  conferred 
on  him,  eiBcuted  lui  eaaemeiit  ot  rlght-ot- 
Wft;  under  the  Act :  Held,  that  inasmuch  aa  the 
inBtrument  bo  executed  purported  to  transfer  ftod 
grant  an  incorporeal  hereditament,  it  was  an 
purporting  to  affect  land"  within 
if  s.  36,  and  therefore,  tipon  regia- 
tration  under  that  section,  the  grantee  in  the 
absence  of  Irand  became  b;  virtue  of  sa.  36  and 
the  registered  proprietor  of  the  easement  of 
right-ol-way  mentioned  in  the  instrument,  and 
entitled  to  exercise  the  rights  ot  a  registered 
proprietor.  M*0OB  0.  DoNiLD,  13  V.L.R.  266;  8 
■  ,L.T.  150.     (Full  Court.) 

POWER  OF  SALE. 

See  MoRTOAOE. 
See  Transmission. 
See  Trdhts  and  Equitieb. 
Given    to   trustees,    does  not  include 

S.A.L.B.  8. 
Of  administrator  or  executor 

See  Transmission. 
Of  devisee 

See  Tbusts  and  Equities. 
Trustees  wttlioiU — Issue  of  certificate 
of  title  to  trustees 

See  Bbinoino  Land  under  Act — 

(li)  Cnpacitg. 

PRACTICE. 

See  Brinoing  Land  under  Act. 
See  Caveat. 

r.iizs'd  by  Google 


3m  Etidkiicx. 

;^M  BnaiSTBAB,   DtTTIES   OF. 

Sm  Tbdstb  and  Equitibb. 
AmaTidnwU  of  u»tut  on  trial  of  wiwm 
i^ion  application  to  bring  land  under 
Act 

Jmna  v.  Hill.  3  W.N.  (N.SW.)  11. 
Caveat  againat  brining  land  under 
the  Act — M  to  poicer  oj  *^  Court  or 
a  judge  to  -leal  uith  eavtat*  agaimt 
brtTiging  land  under  the  Att* 

See  Bmhoing  Lamd  undeb  Aot — 
Lapse  and  removal  of  caveate. 

Counterclaim — Specific  performance  of 
agreement  for  aub-Uate 
jSmLeabe. 

munbo  ikd  bullin  «.  aluks,  17 

T.L.B.  703. 

Ex  parte,  order  to  prevent  lapsing  of 
caveat  against  application  cannot  be 
made 

Re  III  CoKTB,  K.Z.L.K  4  8.0.  840. 

Ex  parte  application  and  order  for 
production  of  deeds  by  Ilegietrar. 

Suck  v.   Winkbb,   4  AJ.B.    117; 

FisHBft  V.  Stuui,  7  A.L.T.  4C. 

IrupecUon  and  production  of  instru- 
ments 

See  Ikstbomsnts  and  Docuuskts 

OF  Title. 

Parties 

See  Bankbxiptot. 
Parties — What  parties    are   necessary 
in  a  suit  for  cancellation  of  certijicate 
of  title  on  tlis  ground  of  fraud 

See  Fraud. 

Bui>Y  V.  Bust,  8  BXL.B.  219 

Parties — Specijie  performance  ofagrei 
mtntfor  lease 
See  Lbask. 

Hood  v.  OtniBN,  6  N.8.WX.B.  (Eq.) 

22,  1  W.N.  (N.S.W.)  117. 
Parties — Action  by  mortgagor — Con- 
tent of  mortgagee 

See  MoETSAGB — Powers  of  mortgagor 
Parties — Registrar  witen  a  necessary 
party  to  an  action  for  cancellation  of 
certificate  of  title. 

OoLB  V.  AxDi,  13  V.  L.B.  461. 
Pleading — Action  on  contract  to  give 
possession. 

FHtEHIZ    FODHDBX    CO.    V,     HUNT,    S 

AJ.E.  70. 


Pleading — Merger — Failure  to  pl^od 
See  Lbaes. 


Bemoval  of  caveats 

See  Caveat  aoainbt  Dbalmob.  I 

Right  to  begin  and  right  of  reyly  o*  , 
summcms  to  Recorder  to  show  grmait 
of  refusal  to  bring  land  under  Act 
Be  Cook,  13th  Jul;,  187B,  Tu.  Dig^ 
aoL107. 
Sale  by  shenff— Lodgment  of  fi.  fa. 
for  registration — Time 
See  8ai£B  bt  Shbbht. 

BicBUHB  P.  Cadhak,  17  VJj.H.  M, 
Ssrvice  of  notice  of  rule  nisi  to  rmoti 
caveat  against  application 

See  Bbinoino  Land  okhbb  Act. 

Ee  Black.  1  V.LJt  (L.)  319. 

Special    case  —  Dedication  —  Ai  b> 

effect  of  subdividing  land  and  depoiiiins 

plan  showing  road 

See  EASEifENT. 

Ex  partt  Lk  Goold.  1  S.C.B.  (<J )  IM 

Summary  ejectment   of  mortgager  ij 


See  MoETSAQE — Ejectment. 
Sumnums  for  production  of  certiftoti 
of  title  by  mortgagee 

See  MoBTGAOB — Powers  o/ worynw 
Be  AnmTioB,  Ex  parte  Asdbews,  U 
VJj.ll.  77,  13  A.L.T.  184. 

PBACTICE. 

rVicTOBU.  Act  of  1890,  M.  18.  21,  26.]- 
Cenificate  of  title. -The  mode  of  obtauMj 
eertificataof  title,  where  tiUe  Bupenoi  to  Uai  « 
bolder  of  eiiBting  certifiea.te  has  been  acqairM 
by  Bdverao  posaesBion,  1b  bj  brioging  an  tewa 
Bgamat  the  registered  P^pnetor  to  eomp^  m 
to  transfer.  Be  Auja..  19  A.L.T.  28,  22  V.LB. 
■24.     (FiUl  Coart.) 

rViCTOBi*.  Act  or  1866.]— Dam agea—irnW 
lurvey- PUading.—DBJnagot  lor  negligena  u 
sarvej  by  omiBsion  of  some  of  the  figured  dwa^ 
flions  through  which  the  pUinUff  is  left  witow 
apparent  title  to  leas  than  be  really  possem 
are  general  damageB,  and  may  be  rocovered  ondff 
the  general  headlamaeeB,  though  not  spwjfi'^I 
alleged.  Abchabd  v.  Ellebkbh,  10  h.L.1.  w 
(Full  Court.) 

[N.Z.,  Act  of  1885.]  —  JuriwUcIjon  rf 
Supreme  Court-Bmwcal  of  caveat  W^«J 
Dutrict  Land  BegUtraT.-VfhBa  the  Djstna 
Land  RegUtrar  hu  improperly  lodged  a  (ate* 
the  Supreme  Court  has  power  on  bi™"^  " 
order  its  removal,  either  at  the  ioBlaoce  of  tw 
oettifloated  owner  or  of  a  purohaBor  from  lun. 
Sudi  a  parchaaer  is  not.  mthin  the  lemu  M  i 
114  ol  the  Aot  ol  1886,  a  w^Btewd  bwfiW 
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nor  m  appUoant,  bat  hia  eaae  tails  within  b.  191, 
u  h.»  has  a  right  ol  Tedresi,  and  tha  Begistrai 
has  a,  corralatiYe  duly.  In  rt  Takneb,  N.Z.LJt., 
5  B.O.  102. 

[S.A.,  Aci  OF  1861.]  —  JuriBdiction  of 
Supreme  Court — Application  /(W  tTHTumiiium. 
Quart,  Whether  the  Supieme  Court  has  any 
jorisdictioj  on  appUcUioDs  for  traneoiisBioa  hj 
death,  and  whauier  the  absolute  and  final  de- 
oieion  In  all  such  eaees  ia  not  vested  in  the 
BegiBtrar-Oeneral  and  the  Laoda  Titlea  Comniis- 
sioners?  LinoB  v.  Bowolst,  T  S.A.L.B.  1. 
(FuU  Coart.) 

[3.A.,  Act  of  1S6T.]  —  Jurisdiction  of 
Supreme  Court  —  Sumnunu  reftrred  to  ¥uU 
Court — Evideitce  of  fact$  ariting  after  Te/erenci, 
but  before  hearing. — When  a  sunimonB  is  referred 
bj  A  judge  to  the  Full  Court,  the  Court  must 
deal  with  the  matter  on  the  basis  ol  Uie  state  of 
facts  at  the  time  when  the  summons  was  eo  re- 
ferred, and  can  take  cognisance  of  nothing  that 
has  been  done  after  that  period.  In  re  Ci,ibk 
AND  Habtbi,  2  B.A.L.R.  91.    (Full  Coutt.) 

[N.8.W.,  Act  of  1862,  a,  83.)— JuriBdiction  of 
Supreme  Courl—AppetU—Proeedure-— Removal 
of  eaveat. — The  Full  Court  has  no  power  to 
delegate  its  tunctisns  to  one  of  its  membeni,  and 
a  single  judge  cannot  Uieretore  bj  delegation  git 
as  the  Court  under  b.  82  of  The  Real  Property 
Act,  bat  sitB  as  a  judge.  No  appeal  lies  from  an 
order  made  bj  a  judge  under  s.  82  of  The  Real 
Property  Act.  The  Court  has  an  inherent  juris- 
diotion  to,  and  will  always  entertain,  an  appeal 
from  the  decision  of  a  judge  sitting  in  Chamfaers 
upon  a  matter  of  procedure.  Notice  of  an  appli- 
cation to  rescind  an  order  obtained  by  a  caveator 
restrainiog  the  Registrar- Qenerol  from  deoliog 
with  land  until  farther  order  should  be  given  to 
the  caveator.  In  re  Knight,  18  N.S.W.L.K.  (L.) 
815;  UW.N.(N.8.W.IS6.     (FullCourt) 

[N.a.W.,  Act-  of  1863.] —Jurisdiction  of 
Supreme  Conn— Examination  oj  mlnenei — 
Jlolioa  under  Real  Property  Act— Common  Lain 
Procedure  Act,  1867,  *.  19.— Section  19  of  The 
Common  Lav  Procedure  Act,  1857,  is  ol  general 
application,  and  under  it  au  order  (or  the  exami- 
nation of  witnesses  ma;  be  made  in  any  common 
law  matter.  Jn  re  Solliko,  10  N.S.W.  (W.N.) 
66.     (Full  Court.) 

[N.B.W.,  Act  of  1362.  s.  43.]  -Juriadiction 
of  Supreme  Court— ,SetfIemcn<  of  ittutifor  trial. 
— Upon  a  motion  to  remove  a  caveat  or  direct  an 
issue  the  Court  is  not  strictly  bound  by  the  terms 
of  the  notice  of  motion,  but  settles  the  issues 
which  really  arise.  In  re  Hovaos  [Shifhebd 
Smith,  OiVBiTOR),  14  W.N.  (N.S.W.)  8;  18 
N.S.W.L.K.  (L.)  300.     (Pail  Court.) 

[VicTomi,  Act  of  1866,  b.  162.]— Juriadic- 
tion of  Supreme  Court— ^n^utr^  at  to  ditputed 
title — Patcer  to  direct  inquiry. — Quare,  whether 
the  3apreme  Court  has  power  to  direct  the  mode 
ol  investigation  of  a  disputed  title,  no  rules 
having  been  made  under  the  powers  conferred  on 
thatbehalf  bys  125ol  tbeActotl866?  denibU, 
that  inasmacn  as  the  Court  muBt  determine  the 
matter  if  it  has  jurisdiction,  and  some  cause  of 
prooedare  la  neeessary  for  that  purpose,  the 
Court  is  at  liberty  to  prescribe  the  most  con- 
venient course,  being  the  one  which  it  would  have 
been  empowered  to  prescribe  by  rule.  In  re 
Btkkb,  Ex  parte  Met  rofoutan  Bchldiho  Socutt, 
10  T.LJI.  (L.)  B61 ;  6  A.L.T.  171.    (FuU  Court.) 
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fVicTOBU,  Actb  or  18B6, 1878.]- Jurisdiction 
of  Supreme  Court — Eaitment,  denial  of — Pro- 
ctduxe. — There  are  no  means  provided  by  Tht 
Real  Property  Acte  of  1866  and  1878  by  which 
the  owner  of  a  tenement  alleged  to  be  servient 
ean  cootest  the  claim  ol  the  owner  of  the  alleged 
dominant  tenement  to  have  registered  an  ease- 
ment over  the  alleged  servient  tenement.  Jn  rt 
Bybhb.  Ex  parte  MsntoroLiTiM  Bmuinia  Socutt, 
10V.L.II.  (L.)361;  6A.L.T.  171.    (FullCourt) 

(ViCTosu,  An  or  1890.}— Jurisdiction  of 
Supreme  Covxt— Supreme  Court  Act,  1890  (No. 
1U2J  I.  aB  — Foreign  procedure— Mortgage — 
Mortgagor  reiident  in  England- — Rreach  of  con- 
tract viithin  juriidietion. — The  defendant,  who 
resided  in  England,  executed  a  mortgage  under 
The  TraTufer  of  Land  Act,  1890,  over  Imd  in 
Victoria ;  in  the  mortf;age  the  mortgagees  were 
described  as  of  Melboume,  Held,  that  prim&fadt 
the  mortgagor  had  contracted  to  pay  the  mort- 
gagees in  Melbourne;  and  that  the  assignee  of 
the  mortgage  could  bring  an  action  in  Victoria 
on  the  mortgagor's  personal  covenant  to  pay  on 
a  writ  for  service  out  ol  the  jurisdiction.  Bum 
OF  Vtctobia  Liioted  v.  Bobebtsoh,  18  A.L.T. 
201,  245.    (FuU  Court) 

[Victoru,  Act  of  1866,  IS  Vic,  No.  10,  s.  19.]— 
Jurisdiction  of  Supreme  Court- rft*  Judica- 
ture Act.  1888  [No.  76i;, «.  10, 19— Suprew  Court 
rulei,  1884,  Order  88,  r.  i— Practice— Ex  partt 
application — Application  to  rettrain  Regittrar  of 
7'iiI«.~Bule  2  of  Order  63  of  The  Supreme 
Court  iiulfi,  1884,  enables  a  single  judge  at  any 
time  to  entniain  any  application  whi(£  he  may 
thii^  requires  to  be  immediately  or  promptly 
heard,  though  the  matter  concerned  be  such  as 
should,  apui  from  the  rule,  be  heard  by  the  Full 
Court  alone.  An  application  to  restrain  the 
Registrar  of  Titles  from  registering  a  tieuiafer  of 
land  tor  a  time  to  be  flxed  should  be  made  npon 
notice,  and  not  ex  partt.  Ex  parte  Punt,  10 
V.L.B.  (L.)  828.     (Full  Court.) 

[TiCTOBii,  Act  of  lB68.]^uriadiclion  of 
Supreme  Court — Ejectment—Action  for — Writ 
— Several  pare«£<— Several  parcels  of  land  held 
under  distinct  titles  may  be  joined  In  one  writ  ol 
ejectment.  Section  120  of  The  Common  Law 
Procedure  Statute,  1865,  does  not  prohibit  such  a 
joinder,  but  only  tha  joinder  of  other  kinds  of 
actions  with  that  of  ejectment.  Stxwabt  c. 
Boi/roN,  8  V.L.B.  (L.)  805.    (Full  Court.) 

[Tis.,Acr  OF  1886,  B.  22.]— Jurisdiction  of 
Supreme  Court— Priori  J  if»  betuieen  judgmentt. 
— The  meaning  of  the  above  section  ia  that  in 
dealing  with  a  caveat  entered  by  a  judgment 
creditor  under  that  section  the  Judge  is  to  declare 
the  priorities  of  judgments,  being  guided  by  the 
ordinary  rules  of  law  and  equity  as  to  the 
upholding  or  setting  aside  of  the  same.  In  re 
Bhahlst,  Taa.  Dig.,  coL  106. 

[8.A.,  Act  of  1861.]  —Jurisdiction  of 
Supreme  Court- Jiq/f>rniaei3n  of  document* 
^Praud — Want  of  equity.— X  bill  of  com- 
plaint alleged  that  the  defendant  had  advanced 
to  the  plaintifl,  duringhismioority,  certain  sums 
of  money,  and  afterwards  certain  other  sums,  to 
secure  payment  of  the  whole  of  which  he  obtained 
two  mortgages  from  the  plaintiff  of  certain  land 
under  the  proviaiooB  of  The  Real  Property  Act, 
1861 ;  that  subsequently,  in  1871,  the  plaintiff 
authoiised  an  auctioneer  to  advertiH  vu  land 
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[or  Bale.sabject  to  the  mortgagM  and  to&  certain 
lease ;  and  that  the  defendant  became  the  par- 

obaaer,  parsnant  to  such  adTertisement,  tor  the 
Bnin  ot  £G10  ;  that  the  defendant  obtained  from 
the  plaintiff  a  transfer  ol  the  land  free  from 
encnmbranoe,  fraudulently  oioittinp  to  endorse 
on  Bnob  tnaBfer  the  said  mortgages,  and  after- 
wards paid  to  the  plaintiff,  as  the  purchase 
mone;  of  the  said  land,  the  earn  ot  £610,  less 
the  amoant  ol  principal  and  interest  due  on  the 
mortgages,  and  procured  himself  to  be  registered 
as  proprietor  of  the  said  land,  tree  from  the  said 
mortgages  and  the  said  lease.  The  bill  prajed 
that  the  transfer  might  be  rectified  b;  the  enlt; 
thereon  of  the  said  moTtgnges ;  that  the  defen- 
dant might  b«  ordered  to  pay  the  sum  of  £525 
16s,,  balance  of  unpaid  purchase  mone;,  general 
leUel,  and  costa.  DemuTrer  to  above  bill  upheld 
on  the  loUowing  grounds:  — (1)  That  the  lessee 
was  a  necessary  party  and  Hbonld  have  been 
joined ;  (3)  that  the  rectification  of  the  transfer 
would  be  inoperative  without  a  rectilicaiion  of 
the  register,  and  that  there  waa  nothing  on  the 
bill  to  show  the  state  of  the  register,  or  tnat 
reotifleatioD  would  nnt  affect  subsequent  inte- 
rests; 13)  that  the  only  subatantial  relief  sought 
was  the  payment  of  balance  of  the  purchase 
money  alleged  to  remain  unpaid,  and  that  the 

f  roper  remedj  for  recovery  of  such  balance  was 
y  action  at  law ;  (4)  that  the  only  relief  that 
could  be  afforded,  under  the  prayer  lor  general 
relief,  would  be  to  set  aside  the  whole  trans- 
action, and  that  the  plaintiff,  in  claiming  the 
results  of  that  transaction.  hs!d  disentitled  him- 
self to  snob  relief.  Quizre,  whether  the  equitable 
doctrine  ot  reformation  ol  instruments  is  appli- 
cable to  the  documents  Meeting  land  under  the 
provisions  of  Tlu  Real  I^operly  Act,  1861  ? 
Fbrrbtt  v.  Cuxx,  10  S.A.L.B.  202. 

[N.B.W.,A<rrOF  1862.  ss.  21,  23,] —Jurisdic- 
tion ot  Full  Court.— ^iwre,  whether  an  order 
ot  the  Full  CoDrt  is  necessary  for  the  examina- 
tion ot  a  witness  de  bene  eitt  in  a  real  property 
issue.  Re  O'Bkibh,  2  N.8.W.L.R.  301.  (Full 
Court.) 

N  aw.,  Act  of  1862,  s.  2,1 ;  Act  op  1878,  a, 
4.]  —Jurisdiction  of  Pull  Coan.—SembU, 
an  onler  ot  the  FuU  Court  is  necessary  to 
restrain  the  Registrar  from  bringing  land  under 
the  Act,  under  s.  23  of  the  Act  of  1862  and  s.  4 
of  the  Act  of  1878.  Rt  Mickikzie,  II  N  S  W. 
L.R.  (C.L. )  277.    (Full  Court.) 

[S.A.,  Act  of  1861.]— Jurisdiction  of  Court 
of  Equity,— J''ra»d.—The  Court  of  Equity  has 
concurrent,  if  not  sole,  jurisdiction  in  coses  of 
fraud  arising  out  of  The  Real  Property  Act. 
BuDT  V.  Bbidt,  8  S.A.L.K.  219. 

[VicTOBU,  Act  of  1866.]  ~  Jurisdiction  of 
County  Court  —  CaveaU.^Qinrre,  Has  the 
Connt;  Court  jurisdiction  to  deal  with  matters 
arising  out  of  caveats  under  the  Act?  McCluskbt 
t>.  Fbahb,  13  V.L.B.  9». 

[ViOTOHiA,  Act  of  16G6.] —Jurisdiction  of 
Court  of  Mines. — The  Supceme  Court  has  con. 
current  jurisdiction  with  Court»  of  Mines,  but 
generally  would  not  exercise  such  jurisdiction  in 
matters  within  the  jurisdiction  of  the  latter 
courts.  Where  a  trespass  suit  was  instituted  in 
a  Court  of  Mines  by  the  holder  of  a  certificate  of 
title  to  a  mining  lease,  and  the  defendant  filed  a 
bill  in  Equity  impeoobing  the  certificate  ot  title 


tor  trand,  the  Court,  npon  doanrrer,  reftued  to 
entertain  the  snit,  on  tbe  ground  that  the  mitten 
put  forth  in  the  bill  were  available  as  a  itteaa 
to  the  plaint  in  the  Court  of  Mines,  and  that  any 
active  relief  required  by  the  defendant  in  Eqnil; 
might  be  given  in  the  Court  ot  Alines  by  ws;  ol 
cross  relief.  The  Supreme  Court  in  Eqnilj  bif 
no  jurisdiction  to  order  the  cancellation  of  a  m- 
tificate  ot  title.  The  proper  mode  ol  giving  rt 
lief  from  the  inequitable  effect  of  such  a  cettif- 
cate  of  title  is  by  ordering  the  registered  iin- 
prietoi  to  execute  a  transfer.  Qmni  v,  Histn, 
1V.L.H.  {E.Jill. 

[Ticroau,  Act  OF  1867,  s.  12,] — Jurisdiction 
of  Commissioner  of  Titles — Vuting  order- 
Statute  of  Trvilt,  1864  f  No.  234),  ».  19— Jurij- 
diclion  of  Supreme  Court  ■ —  Notiee  to  pen'H 
affected. — The  only  power  ot  the  CommissioiKf 
ot  Titles  to  make  a  vesting  order  as  to  land  oudti 
The  Traniferof  Land  Act,  1866  (So.  301),  is 
that  contained  in  s.  12  ol  The  Amending  Jd  ol 
l86T<A'o.  35S,  I.  12).  That  section  emponi^ 
him  to  make  an  order  only  in  cases  in  which  tk 
Supreme  Court  would  have  such  power  under  l 
IS  of  The  Statute  of  TnuU,  1864  (No.  m. 
Truif  Act,  1S90( No.  1150,  t.%);  andsuchpoira 
can  be  exercised  by  him  only  atter  oompliMK 
with  the  formalities  which  would  be  observed  I>t 
the  Supreme  Court ;  and  inasmuch  as  im 
Supreme  Court  would  not  make  an  order  veflin; 
land  in  new  trustees  without  notice  being  fini 
given  to  the  old  trustees  in  whose  name  it  slooJ, 
the  Commissioner  has  no  power  to  do  so  unlii 
such  notice  has  been  given.  Wernzb  r,  Bcehu, 
18V.L,R.  78;  U  A,L.T,  128. 

[N.3.W.,  Act  OF  1878.]— Stay  of  procetd- 
ings.— Pending  appeal  to  Privy  Council  bj  »" 

unsuccessful  caveator,  certificate  ot  title  issunJ 
to  applicant  on  his  undertaking  not  to  deal  *i',i! 
the  land.  Souano  v.  Bbovubton,  8  V-X, 
(N,S,W.)4fi.     (Full  Court.) 

[VicroBiA,  Act  of  1866,  s.  24,] —Vacation .- 
Order  restraining  Registrar  from  bringing  lii^ 
under  Act,  under  s.  24  of  Victorian  Act  of  IMG. 
may  be  obtained  in  vacation,  although  cavtalot 
might  proceed  by  bill  in  equity.  Ex  patu 
MiaoNEY,  1  A.L.T.  132. 

[N,S.W  ,  Act  of  1662,  a.  23;  Act  of  IBTS.f. 
4,]— Vacation— Stngt«  judge  titling  at  ftU 
CauH—i  Vic.,  No.  22,  t.  27.— A  single  judge  bss. 
proprio  vigore,  no  power  to  make  an  order  nnda 
the  above  sections  restraining  the  Registrv- 
Oeneral  from  bringing  the  land  under  tbe  Ad : 
and  II  be  mokes  such  an  order  as  for  the  Full 
Court  in  vacation,  or  in  case  of  eiigency,  ondtf 
4  Vic,  No.  22,  s.  27,  it  reqnires  confirmatlcn. 
la  re  MiCKENzn,  II  N,S.W.L.B.  (L.)277.  (FsU 
Court,) 


PRESCRIPTION. 

See  Advebbe  Fossebsion. 

See  Brihoino  Land  uhdeb  Act. 


PRESCRIPTION  ACT. 
See  Eabkhbht. 

r     Googic 
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PRESUMPTION  OF  TITLE 

On  exUnetion  of  that  of  rightful  metier 
See  Advebsb  Pobsbssion. 
See  Behbdibs  fob  Deprivation. 

PRINCIPAL. 

Dw  under  mortgage 

See  MoBTQAax — Power  of  saU. 

PRIORITY. 

See  BOUNDABIEB. 

See  CHABoraa  Obdeb. 

See    MoBTGAoE— £jiti(n6i«    Mort- 
gage 

See  Sauis  by  Sheriff. 
As  between  I'.rown  grantee  and  condi- 
tional purcliaser 

See  Cbown  Gramt. 
Between  mil  and  unregistered  tramfer 

See  Teansfbb. 
Betwetn  viritt  of  fi  Ja 

See  Salss  by  Shbtiff. 
Between  transfers  from  registered  pro- 
prietor and  Sheriff 

See  RujKb  bt  Shebifp. 
Duty  of  Registrar  to  determine 

See  BEaiSTRAB,  Dutieb  of. 
Effeet  of  caveat  on 

See  Caveat  against  DBAi.iNas. 
Purchaser  tcith  actual  notice   cannot 
gain,  by  registration. 

VOCXENBOHN    V.    ZeTENBOOH,     3  W.W. 

AND  a'B.  (Eq.)  II,  15,  23;  Cowbll  p. 
8t*cbt,  13  V.L.It,  80. 

Where  two  certificates  of  title  issued  jor 
the  same  land 

See  Cbbtificate    of    Title — (Bj 

Conclusive  Effect. 


Necestiti/  for,  to  enter  trammvtsion 

See  Tbansuibsion. 
Proiluction   of,   on  sale  of   land   by 
exteutrix. 

See  Trusts  and  Equitiss — Beeog- 

nUion  of  trusts. 

PRODUCTION  OF  DEEDS. 

Summons  to  compel — hotice  to  parties 
interested  in  land 

See  Bbinoino  Land  qndeb  Act — 
Miacellaneom  cases. 

En  parte  Moboin,  4  A.J.B.  117. 


PRODUCTION    OF    TITLE    OR    IN- 
STRUMENT UNDER  THE  ACT. 
See  Instbuubntb    and  Docoments 
OF  Title. 

See  MoBTQAOE — Powers  and  reme- 
dies of  Mortgagee. 


Duties  of. 


PROPRIETOR. 

See  Caveat    aoainst    Dej 


PUBLIC  OFFICER. 


PURCHASE. 

Option  to,  in  lease 


PURCHASE  MONEY. 

See  Trusts  and  Equities — Notice. 

PURCHASER. 

Issue  of  eertificate  of  title  to — Pay- 
ment of  stamp  duty. 

See  BRiNoma  Land  under  Act — 
(Dj  Duties  of  Registrar. 

Ex   parte   Clibboij>,   C    N.S.W.L.B. 
(C.L.)  176. 

RATES. 

Payment  of,  as  evidence  of  possession 

See  Adverse  Fobsbbsion. 
Jiand  sold  for  non-payment  of,  by  the 
Public  Trustee  may  be  brought  under 
tlie  Act  by  the  purchaser 

See  Bbinqino  Land  under  Act — 

(B)  Capacity. 

In  re  roH»,  N.Z  L.R  5  B.C.  254. 
Lease  by  local  authority  where  rates 
unpaid 

See     Lease  —  (G.  j      Unregistered 

ElBKHAH   V.  JOLUH,    II   T.L.B.    171  J 

6  A.L.T.  35S. 
RECTIFICATION. 

Of  eertificate  of  title 

See  Buundabies. 

Sfe  Caveat. 

See    Certificate   of   Title — (AJ 

Cancellation. 
Of  instrument 

See  Inbtbuhehtb  and  Documents  of 

Title. 

See  Trusts  and  Eqoiiibb — Recog- 
nition of  trusts 


BE-ENTBY— EEGISTEAB,  DUTIEB  OF. 
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Bight  of 
See  Iaask. 

BEQIBTRAE. 

Action  againat 
Ste  Rbhbdibb  tor  Dzpkitation— 

Assurance  Fund. 


Dutieeqf 

See  Baiiibuptc3Y. 

See  BRmoiva  Land  chdxr  Act. 

See  Caveat  aqainst  Deai.inos. 

See  Cebtifigate  of  Title  (A)  (1) — 

Poicere  of  RegUtrar, 

See  Crown  Grant, 

See  Infamt. 

See  Bales  by  Bhebiff. 
Ihtty  of  on  application  by  claimant  of 
poieestorg  title  to  bring  land  under  the 
Act 

See  Advbrsx  Possession. 

See   BRTNOiMa    Land    uhser    the 

Dntiet  of,  on  tale  by  mortgagee. 

See  MoRTOAOR — Pouier  of  sale. 
Duty  of,  as  to  payment  of  debts  before 
transfer  from    personal  representative 
to  bewficiary 

See  Transidbsion. 
*  Ex  parte  Wtuwomj),  11  A.L.T.  183. 

Order  to  restrain 

See  BRiNQiNa  Land  under  Act. 
Receiver  of  rents  and  priijits 

See  Caveat  against  Dealings. 

D'ArBSDHILIi  0.  D'Al.BXIIHTLI., 

N.Z.L.R.  3  S.C.  891. 

begibtrab,  duties  op. 

[H.S.W,,  Act  Of  1862.]— Act  of  Parliament 
— Private  Act— Noting  encumiironeet  on  eerU- 
AeaU  of  litle.— Aa  to  the  effset  of  t.  Priyate  Aot 
to  prevent  the  noting  of  eaanmbranoee  on  a  oar- 
tifioate  ol  title,  «e  BaiNoiNa  Land  vsnsb.  Act. 
Ex  parte  PmnHOTOH  (Knoi  376.) 

PJ.S.W.,  Act  cm  1862,  b.  II  (6).]— Caveat 
in  respect  of  Crown  landa. — The  proper 
person  to  lodge  a  caveat  against  the  bringing 
ol  Grown  lande  under  the  Aot  is  not  the 
Begistiar,  but  the  Attomej-Oeneral.  Jn  re 
Walkeb,  U  K.8.W.L.B.  369. 

[Q.,  Act  of  1861,  b.  2S.]~Caveat  by  cetlui 
que  trust. —  The  Begistrar-Oenerat  has  no 
anthorit;  to  deal  vitb  a  oaveat  lodged  b;  a 
eettai  <rae  tntil  where  proceedings  have  been 
taken  m  Equity  vithin  three  months.  In  re 
BaiKBTOH,  Ex  parte  Kdi,  B.OJL  3tst  Ha;,  3rd 
June.  14th  Julj,  1873. 


[Q.,  Acts  of  1861  and  1ST8.}-Cimt 
tendered  after  time  specified  for  lod^g.^ 

The  Begiatrar  of  Titles  is  not  liable  lor  mislta- 
sance  in  retasing  to  receive  a  caveat  lodged 
after  the  eipiration  of  the  time  preaoribed  b;  the 
notice  but  before  the  issue  of  the  oertificMe  d 
title.  He  should,  however,  paj  attention  to  such 
an  appUcation,  and  make  inqaiiies,  in  order  la 
protect  the  Assurance  Fund.  QoBmun 
TttosTBBB  Ltd.  v.  Bioutrabof  Tmxs,  G  QJlJ. 
47.     (Full  Oonrt.) 

fN.Z.,ACTOF  1866,  88.144, 101.]— Caveat- 
Minitlerial  duly. — As  to -the  power  d  ibt 
District  Land  Begistrar  to  lodge  a  caveat  prohibit- 
ing dealings  with  land,  ite  nib  Civur  lousst 
Dbu-ihob, (ujira col  54.  /nre Tii>i(ib,N.Z.Ii.Ri 
5  S.C.  loa. 

[TiotoKiA,  Act  of  1862  (Ko.  140) ;  cr.  An 
OF  1866,  s.  8S.]— Certificate  of  title,  issue 
of.— The  Begistrar-Oeaeral  is  not  bound  to  iuue 
a  certificate  ol  title  to  a  purchaser  tram  a  GraTD 
grantee  until  the  purchaser  wgus  a  lecdpi  fn 
Uie  duplicate  Crown  grant.  Fmoiauj)  c. 
Amhbb,  1  W.W.  4  a'B.  (L.)  40. 

[N.Z.,  Act  of  1886,]— Crown  grant— fi(ju- 
tnillon  before  iaue  of— Native  Uind—Partilm 
order — Tramfer. — A  transfer  ot  land  origiiull; 
and  before  division  held  by  natives  under  >.  IT 
ot  The  Native  Land  Act.  1867,  executed  b;  > 
naUve  after  the  issae  of  an  order  of  subdiTiaiim 
in  his  favour,  all  times  of  rehearing  hsTing 
elapsed,  is  registrable,  although  at  the  timeol 
Eo<U)  execution  the  Crown  gnot  was  not  scttiailj 
registered;  and  is  bo  registrable  whether  fix 
land  be  granted  at  the  time  ot  presentment  tm 
registratianoruoL  Ex  parte  DicsBOS.B^.Zli^ 
492. 

[N.S.W.,  ■Act  of  1862.  s.  S7.]-Duly  on  sile 
by  mortgagee — Sale  by  moTtgagee^Proof  ol 
default,  —  The  Begistrar  is  entitled  under  l  57 
of  the  Aot  of  1862,  before  registering  a  UbdsIi: 
given  by  a  mortgagee  exercising  power  ot  sale,  Ic 
require  proof  of  the  mortgagee's  default  bxiiat 
continued  up  to  the  time  ot  the  sale.  Ex  punt 
Hasbali.,  10  BX.B.  fN.S.W.)  292.      (Full  Coin.) 

[ViCToaiA,  Act  or  I860.] — Endorsement  oa 
title.— The  practice  of  the  Office  ot  Titles  ot  en- 
dorsing on  a  certificate  of  title  issued  on  a  roliui- 
tary  transfer,  a  reference  to  the  liability  of  ttie 
title  to  be  defeated  by  creditors  ot  the  traoeferDi. 
ls¥rraug.  Csow  v.  Ouifbbll,  10  V.LJt-  |E| 
186. 

[N.Z.,  Act  of  1670,  si.  41, 88, 89.]~EquitiWt 
priorities. — It  is  not  the  duty  of  the  DiUnel 
Land  Begistrar  to  determine  questions  of  equit- 
able priority.  KisauNO  (District'  Lahd  Riob- 
Tiua)  V.  UrroHKisoN,  N.  Z.L.B.  8  0.\.  361. 

pj.Z.,AcroFl88B,  as.  180  63.]— Execution 
of  instrument — Inguiriei  to  be  inadt  ofatteiliv 
leitiuii,  —SembU,  the  Begistrar  ooght  la  n^^ 
(he  inquiries  indicated  in  ss.  160  '6  ot  the  Act. 
and  the  attesting  witness  ought  to  be  in  a  poi'' 
tion  to  answer  them.  Ex  parte  Dati.  6  N.Z.LJt- 
TBO.     (Court  of  Appaal.] 

[Q.,  Act  or  1861,  ss.  9,  3S.]— Form  of  in- 
struments.^ Where  the  defendants  eieeutei 
an  instrument  without  objection  and  tM^ 
no  steps  to  have  any  other  form  Bubstitoteil,  lit 
Court  declined  to  inquire  whether  the  Kspitw 
had  exceeded  the  powers  tor  altering  the  fenns 
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of  lustnimenta  oonlemd  on  htm  b;  b.  9.  Ueshy  ' 
o.  Adbtruuit  Mimui.  pBtmDEHi  Sooutt,  B.  C.B„ 
and  An^nst,  1673.     (foil  Coort) 

[N.Z.,  Act  or  1B86,  is.  76,  212.1-Fonn  of 
inBtrumeot— Traiu/tr. — Althoagh  ODder  the 
Act  of  1886.  e.  213,  the  BagUkTar  maj  accept  a 
larm  Dot  printed  and  not  aapplied  b;  the  amoe, 
and  that  eeetlon  maj  perhaps  anthoriBe  a 
departore  Irom  mere  lorm,  it  does  not  anthoriee 
a  departDre  trom  the  eiprese  leqoiremenU  of  s. 
76.    PuuoNKt).  Matthb«b,  e  N.Z.L.B  7U. 

[W.A,  Act  of  1674.  se.  19,  21,  120.]  — 
Judicial  discretion  —  Bringing  land  under 
the  Act  —  Abienee  of  cavtat  —  Power  of  com, 
miMtiontr  to  refiut  rtgittralian.-  Held,  that 
according  to  the  true  conEtruotion  of  sa.  19  and 
21  of  The  Tratu/er  of  Land  Act,  1874,  the  eom- 
miuioDei  is  not  bound  to  renter  a  title  mBrely 
by  reason  of  the  isBas  of  the  presoribed  notices 
aDd  the  non-appearonoe  of  a  onveat.  .'■uoh 
notices  maj  pri>dace  information,  and  the  com- 
misuoner  in  consequence  thereof  or  of  reconsider- 
ation, has  a  disoretion  to  refaae  to  register, 
Bolqeet  to  the  opinion  of  the  Supreme  Court 
under  s.  199.  Mahhinq  v.  Cohhissiokeb  or 
Trrus,  16  App.  Cos.  196. 


agaimt  oMipnment  of  Crown  Uatr — Sale  by  theriff. 
—Under  the  Victorian  7'mnj/er  of  Land  StataU  oj 
1866,  there  is  imposed  upon  the  Begletrar  the 
jadlcial  dut;  of  examining  into  the  validity  of 
instmmenta  presented  to  him  for  regigtration. 
He  is  not  merel;  to  oocept  all  instruments  in  the 
order  in  which  they  are  lodged  without  consider- 
ing whether  they  ate  valid  kistruments  or  not,  k 
oondltJOD  prohibiting  assignment  is  invalid  11  it 
pnrports  to  be  inserted  in  a  lease  under  s.  20  of 
The  Land  Act  of  1869  by  virtue  of  a.  10  of  that 
Act  Under  s.  lOG  of  The  Trantfer  of  Land 
StataU,  the  Berastrar  must  register  the  first 
eherilTg  transfer  lodged  with  him  it  It  be  valid. 
If  such  transfer  appears  to  conflict  with  a  con- 
dition in  the  instrument  of  title  nhioh  prohibits 
tnuutor,  the  Begistnir  most  decide  jadlciallj 
whether  such  a  condition  is  a  valid  one.  Ex 
parte  Bohd,  6  T.L.R.  (L.)  456  ;  2  A.L.T.  94. 

pTiOTOMA,  Act  of  1666,  «.  183.] —Judicial 
discretion  of  Registrar— J{«caUinp  certificate 
— Rifiuai  to  ttate  grounde, — Under  the  above 
s«otion,  the  ltegistrarhasadiioretion,wiUi  which 
the  Oonrl  will  not  interfere  by  compelling  him  to 
state  his  gronnds,  in  determining  whether  it  bos 
appeared  to  his  Batisfactiou  that  a  certificate 
shoold  be  called,  in  as  isaued  in  error.     Ex  parte 

MUTDAI.       TbOBT      ASD       IsVISTlUUrt        SOOTBTI, 

Ltb.,  11  V.L-II-  167-     (KuU  Court.] 

[N.Z.,  Atrr  of  1886-]— Judicial  discretion— 
Mortgage — Covenant  tn. — Where  the  mortgage 
of  a  lease  contained  a  covenant  to  purchase 
from  the  mortgagee  all  beer  and  stout  to  be 
oonsamed  or  sold  on  the  demised  premises  during 
the  term  ol  the  lease :  Held,  that  Ibe  Begisttar 
shonld  have  refused  to  register  the  instniment 
as  a  mortgage.  Stiplbs  v.  Maueai,  11  N.Z.L.r 
366. 

[N.Z.,  Ao»  OF  1870.]— Ministerial  duty— 
Right  oflUgittrar  to  njiae  to  execute  document 
amountiug  to  breach  of  eonenant.- The  District 
lAnd  Bc^strar  cannot  refuse  to  register  an 
iinent  of  a  lease  under  Th«  Land  Traa^ftr 


Act  on  the  ground  that  the  assignment  amonnts 
to  a  breach  of  covenant.  In  re  DnoaAH,  L.B.  3 
S.C.  144. 

[N.Z.,  AoT  0?  1886,  as.  166,  186-}— Minis- 
terial duty — Mortgage  by  eompang — Ultra  viru 
— Execution— Duty  of  Segittrar—Refutal  (o  re- 
gitttr—Aituranee  fund.— The  Act  of  1886  does 
not  throw  on  the  Begistror  the  duty  of  inquiring 
whether  a  mortgage  bv  a  company  presented  for 
registration  Is  vllra  mret  of  the  company.  If  the 
instrument  is  in  proper  form,  uid  the  seal  ap' 
pears  to  have  been  properlv  affiled,  the  Begis- 
trar  should  accept  it;  and  s.  185  is  suSloient 
protection  to  the  Assuronoe  Fund  if  it  turns  out 
afterwards  that  the  seal  was  not  properly  affixed, 
or  that  the  instrument  was  not  binding  on  the 
company.  In  re  Kuau  Vallbt  Ratlwix  Co.  juid 
OwxH,  8  N.Z.L.B.  523.     (Court  of  Appeal.) 

[Q,,  Act  or  1861.  ss.  8,  14,  84.  66.  187.]— 
Ministerial  d\Uy-~Morlgage—Befu»al  toregiiter 
—Mandamui  to  Regittrar-aeneral  —  liinitttriai 
act—Diicretion  —  Special  caee.— The  Begistrar's 
datJes  are  ministerial,  not  judicial-  He  cannot 
ref  nse  to  register  a  deed  which  substantially  con- 
forms to  the  form  required  by  the  Act.  He  has 
a  discretion,  but  the  Court  will  enquire  if  hia 
discretion  has  been  properly  exercised-  An  in- 
strument purporting  to  be  a  mortgage  was  ten- 
dered to  the  Begietrar-Qeneral  for  registration, 
but  he,  considering  it  to  oontain  more  than  one 
mortgage,  deo^jned  to  register  it.  Held,  that  the 
provisions  of  s.  S6  are  mandatory,  and  that  a 
mandamuM  must  be  issoed  to  the  Begistrar- 
Qeneral  to  roister  the  document.  The  circum- 
stanoes  under  which  a  special  case  should  be 
stated  under  s.  14  considered.  Ex  parte  Boi- 
BuaoH,  B.  f .  Beoistbah-Qbnkril,  1  B.C  B.  (Q. 
1301).     (Full  Court.) 

[Q-,  Acts  of  1661  ahd  1877.]  — Minia- 
terial  duty — Foreign  company— Tramfer  to.^ 
Where  a  foreign  corporation  seeks  to  register 
a  transfer  to  them  of  land  under  Act  81,  it  u  the 
duty  of  the  Kegistrai-Oeneral  to  rc^ster  the 
transfer,  and  it  the  parties  concerned  afterwards 
come  to  dispute,  it  Is  for  them  to  carry  the 
dispute  to  courts  of  law.  It  is  not  the  duty  of 
the  Begistror-Oeneral  to  take  such  dispute  into 
consideration.  Mutual  Assubamcb  Sikiktt  of 
VioroBU  0.  Heoistbab-Oehesal,  1  Q.L.J.  177. 
(FuU  Court.) 

[Q.,  Act  of  1861,  ss.  38,  84,  43,  48,  91,  13B ; 
Akzmsqio  Aitt,  1677,  ss.  14,  16,  B5.]— Minis- 
terial duty— Prfariltd  —  Tranifer  —  Writ  of 
exe&ution.—On  37th  August  14. ,  the  registers 
pronrietor,  executed  a  transfer  of  his  land  to  M-, 
and  on  6th  September  the  memorandum  of 
transfer  and  deed  ol  grant  were  lodged  for 
registration.  On  2nd  September,  two  writs  of 
execution  were  lodged  against  the  land ;  and  on 
7th  September  the  Begiatrar  entered  them  on  the 
deed  of  grant  and  in  the  Register  Book  agunst 
Uie  land-  On  motion  for  a  nrit  of  mandamuM  to 
command  the  Begistrai  to  register  the  transfer : 
Held,  that  the  Registrar  has  no  authority  to 
determine  questions  of  priority  between  trans- 
feree and  execution  creditor,  and  that  he  was 
jastified  in  refusing  to  renster  the  transfer 
unless  the  transferee  endorsed  on  it  the  two  writs 
of  exeoution  as  charges  upon  the  land.  McGu>mb 
t>.  BaaiBTXAs  of  Tftles,  3  Q.L.J.  133. 
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a  judgment  U  entered  on  the  re^ste  »gainBt 
eertain  luid,  it  is  the  duty  ot  the  KagiBtrai  to 
leluae  to  register  a  tramfer  ot  the  certifloate  oi 
title  lor  the  soiil  laud,  unless  the  judgment  is 
endorsed  on  the  transler.  MeOUme  t.  lUgutrar 
ol  TUlei,  8  Q.LJ.  182,  followed.  Pbreihs  v. 
Beoutbab  of  TiTLn,  S  Q.L.J.  47.  (Full  Court  ] 
[ViOTORU.  Act  of  1B66,  ss.  38,  60,  139  (HI.), 
13S.]— Miniiterial  AMly—Mortgagt—DitchaTge 
ffy  tnuteti — Rffuial  of  A«gufriir  to  ngitUr 
diicharge  at  being  unaulhorUed  by  tniit, — Where 
the  diachorge  of  a  mortgage,  of  which  trueteea 
are  the  mortgagesB,  is  presented  for  registration 
b;  the  r^stered  proprietor,  the  Registrar  is  uot 
at  liberty  to  refuse  to  regieter  the  dincharge  on 
the  ground  that  it  did  oot  appear  to  hie  eatie- 
faction  that  the  dealiug  was  authorised  by  the 
trust.    Ex  parte  Camfbell,  9  A.L.T.  183. 


[Vici 


)    (8).]- 


nisierial  duty.  —AtbiUnutration  Act  (ltiT2), 
•a.  0,  10 — Committionfr  of  Titlei. — The  Commis- 
sioner of  Titles  has  no  power  to  refuse  to  register 
a  transfer  from  an  executor  or  executrix  to  a 
devisee  until  proof  bus  been  given  that  all  the 
debts  owing  to  the  testator's  estate  have  been 
paid  or  duly  provided  tor.  Ex  parte  Wisewould, 
11  A.L.T.  182.     (FuU  Court.) 

[N.Z,.  Act  of  1885,]— Mini Bterial  duly— 
Production  of  certificate  of  title.  —  Foreign 
bankruptcy — E^ect  of  mme— Notice  of  Enforce- 
able righti,  —  A  bankruptoy  in  Victoria  con- 
fere  no  titie  recognisable  in  New  ZeaUmd 
to  land  in  New  Zealand,  and  what  purports 
to  be  a  transmission  under  suob  ciroum- 
stanoes  is  not  a  registrable  document  Where 
the  Begistrar  has.  on  tiehalf  of  the  appli- 
cant, a  statutory  transler  of  land,  with  notice 
that  another  party  has  certain  enforceable  rights, 
and  also  holds  the  certificate  of  title,  that,  apart 
from  the  possession  ol  the  certificate,  is  do 
ground  for  refusing  to  register  the  transfer. 
Although  there  is  no  specific  provision  in  The 
Land  Tranijtr  Act,  1885,  that  the  production  ot 
the  original  grant  or  certiQcate  of  title  is  to  be  a 
condition  precedent  to  the  right  to  have  a 
memorial  of  a  transaction  registered,  such  a 
provision  must  be  inferred,  and  the  Itegistrar,  it 
he  does  not  dispense  with  it  under  s.  38  of  the 
Act,  is  not,  in  the  absence  of  the  certificate, 
bound  to  register  a  dealing.  Where  a  certificate 
of  title  is  put  into  the  District  Laud  Registrar's 
office  by  a  claimant  to  the  land  for  the  purpose 
of  asserting  his  claim,  it  is  net  competent  lor 
the  Kegietrar,  without  his  consent  or  without 
notice  to  him,  to  use  the  certificate  to  defeat  his 
claim.    Ex  parte  Bbttle,  11  N.Z.L.R.  129, 

[N.S.W..  Act  of  1862,  s.  26,]— Practice— 
TitU  deed*  of  applicant  proprietor— Order  for 
impection  of — Notice. — The  Begistrar  Chneral  is 
not  entitled  to  notice  of  an  application  to  a  judge 
lor  an  order  under  the  above  section  tor  leave  to 
inspeot  title  deeds  in  his  custody,  and  has  no 
UKtu  tlandi  to  move  to  set  such  order  aside  on 
the  ground  that  it  was  made  ex  parte.  In  re 
Hbith.  U  W.N.  (N.S.W.)  108.     (Full  Court.) 

[N.Z.,  Aor  OF  1885,  a,  28.]-Practice— Titfc 
deedt  retained  by  Hegiitrar^Order  for  production 
to  itranger.—A  judge,  under  s.  28  of  The  Land 
Transfer  Act,  188S,  will  not  order  production  of 
title  deeds  in  order  to  enable  a  plaintiff  to  frame 
his  action,  but  may,  at  the  trial  of  the  aotion. 


[N,8,W„  Act  Of  1863,  sa.  11,  107.] -Practice 
— Onter  direeting  Begiitrar-Oeiieriil  ta  uni 
lUmmonM. — For  an  order  made  by  a  jndje  m 
Chambers  under  s,  107  of  the  Act  cl  im. 
directing  the  Registrar- Oeneral  to  issue  s  sum- 
mons under  s.  11,  lee  tx  parte  CixiEa,!  VS. 
(N.8,W.)  165, 

[Q.,  Act  of  1881,  s.  14.] —Practice -Granl  if 
larid  —  What  included  in  parcele — PmceT  of  Rtgii- 
trar  to  take  opinion  of  Court' — In  a  Crown  gruil 
the  laud  was  described  as  "All  that  fittt  or 
parcel  of  land  .  .  .  containing  by  admnt- 
tiremsnt  1280  acres,  eiclusive  ot  swamp,  be  the 
same  more  or  less,  situated,"  Ao.  Held,  Itut 
the  grant  included  the  swamp.  Section  11  ol  tbe 
Act  does  not  empower  the  Regiittrai-Oenenl  to 
consult  the  Hopreme  Court  on  matters  ol  *i- 
ministrative  detail  involving  no  question  ol  li>. 
In  re  Bkil  PaopEBTT  Atrr  of  1981,  1  Q-L.J. 
Supp.}  57,      (FuU  Court.) 

[Q,,kCTor  1861,8.  U.] —Practice— Spfoot 
e(U«—{7aunMl.~ Where  a  special  case  is  sttttd 
the  mallet  should  Ije  argued  by  counsel  onboili 
sides.  Ex  parte  Lb  Qodld,  1  S.C.B.  (Q.)  190. 
(Full  Court.) 

[Q.,Act  of  1861,  a.  14.]— Practice— SpfcW 
caie. — The  circumstances  under  which  a  specii! 
case  should  be  stated  under  s.  14  con^dered.  K. 
V.  Bboistiub-Oeneiuj,,  Ex  parte  BoxBusaa. 
(Full  Court.) 

[Q.,AcTr  OF  1361,  a.  14.]— Praetice-IfMlfl 
of  Titlet.  —  The  Court  will  only  recognise  ibe 
Master  of  Titles  when  he  appears  ae  the  Uaattf 
ot  Titles  or  on  behalf  ot  the  Begistrar  of  Titlei. 
Re  WiRHx's  Wnj,,  Ex  parte  Wabby,  1  aCB- 
(Q,);ia6. 

[VicToari,  Act  of  1868,  8.  186.]— Praelice- 
SummonM  to  Regittrar  to  tubttantial^  ground*  of 
refutal — Finality  of  order,— Upon  a  saraoioiis 
under  s.  185  of  the  Act  ot  1866,  the  Court  is  nC 
called  upon  to  make  a  final  order  ooncluBiveot 
the  question  at  issue,  as  in  a  matter  litigated 
inter  partiei.  Ex  parte  Folk,  6  V.  UB.  (L.)  40S. 
[N.B.  —Tbe  Court  might  under  this  section  direct 
an  issue  to  be  tried  where  a  question  of  fs«t  is 
involved.) 

[N,Z..  Act  ok  1885,  ss.  6B,  161  et  teq-y; 
Practice — Refutal  of  Regiftrar  to  eaUincerli- 
ficaU  of  titU—SumrnonM  to  compel  Regtttnr  U 
proceed. — A  Registrar  cannot  i>e  compelled  undei 
ss.  191  et  teg.  ol  the  Act  ot  1886  (which  provide 
for  the  issue  ot  a  summons  calling  upon  him  to 
substantiate  and  uphold  the  grounds  of  bis 
refusal  to  perform  sn  act  or  duty)  to  proceed 
under  s.  69  o!  the  Act  to  require  the  snrrenijer 
lor  cancellation  of  an  instrument  obtained 
through  fraud  or  error,  Piaioke  e,  UATinxfi, 
6N,Z.L,H,  744 

[ViraoHU,  Act  of  1866,  sa.  132,  185.]-Pr»c- 
lice— fi«/u»al  of  Regittrar  to  eaU  in  defirery  »/ 
certificate  of  title— Refuial  of  Court  to  interfin— 
Diecretion  of  Begiitrar.  —Under  s.  182  ot  the  Act 
of  1866  the  Begistrar  has  a  discretion  in  deter- 
mining  whether  it  has  appeared  to  his  saUslai:- 
tion  that  a  certificate  ol  title  should  be  called  in 
as  issued  in  error,  with  which  discrelioc  the 
Court  irill  not  interfere  by  compelling  him  i" 
state  hie  grounds.     Ex  part*  Mdtdu.  Tacn  t»' 
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iNnsncniT  SociETT,  11  V.LJl.  166;  0  A..L.T. 
66.     (Full  Oourt.) 

_  [YitnoRU,  Act  of  1890,  ss.  145,  a09.]-Prac- 
tice — Jfondantuf  on  Rtgiitrar  of  TUlet  to  compel 
re^lralion.— The  wplioant  waa  the  tmregistered 
tranaferae  ot  leMehotd  land.  The  Begistrar  of 
Titles  refOBed  to  repster  the  transfer  of  snch 
lajid  on  the  groand  uiftt  h«  waa  made  a  patt7  (o 
an  action  broaght  hj  a  third  part;  with  respect 
to  the  land.  On  an  applioation  made  by  the 
applicant  lot  mandamus  to  compel  the  Registrar 
to  register  the  transter  :  Held,  that  the  ground 
alle^d  b;  the  liegistrar  was  not  floflicient  to 
jaetif;  him  In  relasing  to  register  the  transfer. 
Ex  parU  Gluk,  17  T.L.R.  82  j  12  A.L.T.  168. 

[TicroRU,  Act  OF  1866,  a.  IBS,]— Practice - 
Mandamtu  unneeeuary.—Tbia  section  renders  it 
annecessar;  to  obtain  a  mandamus  against  the 
Begistrer  to  compel  him  to  issae  a  certificate  ol 
title,  because  it  the  decision  ot  the  Court  ia 
faTourable  to  the  applicant,  he  shoald  issue  a 
oertiBcate  of  title  without  lucther  order.  Ex 
partt  PiTEHSON,  4  A.J.B,  36. 

[ViCTOHiA,  Act  of  1866,  s.  186.]— Practice— 
Refiuai  of  Stgiitrar  to  uiut  certificiUt  of  HtU  to 
purchaier  from  iheriff.—A  puniiaser  from  the 
afaeriji  was  refused  a  certificate  ot  title  by  the 
Begistiar  on  the  ground  ot  non-compliance  with 
Btatntor;  formalities  necessary  In  connection  with 
aheriff's  sole.  On  a  summons  under  a.  13S:  Held. 
tbat  these  formalities  had  been  snfSciently  com- 
plied with.  ExtmrU  Boas,  a  Y.B.  (L.)  10;  a 
A-J.R.  19. 

[VicroRu,  Act  of  1866,  as.  182,  IM,]  — 
Practice— R</tMni  of  Rtgittrar  to  call  i«  ctrtifi- 
eate—Maiuiamut  to  RegUtrar, — Where  the  Begis- 
trar  baa  refused  to  call  in  a  certificate  of  title 
under  the  powers  given  him  in  s.  182,  the  Court 
will  not  order  him  to  do  so  under  s.  13E  unless 
the  certificate  of  title  is  proved  to  have  been 
issued  In  error  or  through  fraud,  or  to  contain  a 
misdescription  of  the  land.  In  re  O'Conniu., 
6  A.L.T.  85,  Hxparte  Bi^as.,  4  A.J.B.  114. 

[N.8.W.,  Act  of  186a.  ss.  132,  136.]— Prac- 
tice— SummonM  to  eorrectinitrumaU^ Limitation 
of  flitiOTU.- Section  133  of  The  Real  Proprrty  Act 
does  not  operate  to  prevent  the  Ba^slrar  from 
applying  to  the  Coart  tor  an  order  dirocting  the 
holder  ot  a  certificate  of  title  to  deliver  it  up  tor 
the  pnrpose  of  amendinait  after  the  lapse  ot  six 
years.    In  «  Gr*h*h,  8  W.N.  (N.S.W.)  a4, 

BEGI8TRATI0N. 

Cimclvnve  effect  of 

See  Gektifioate  OF  Tttlk  (B.). 
tiee  Crown  Grant. 
See  Instruhbnts  akd  Documents 
OF  Title. 
Leg<d  inUrext  pa*»e»  to  pwckater  upon 
See  MoBTOAOE— Poiter  of  tale. 
National  Bane  v.  Dhiteii   Baud  in 
Banc  Co.,  4  App.  Caa.  391. 
O/mortyaf/e — not  condition  precedent  to 
exervue  of  i>ower  of  sale 

Hatkikbok  i>.  Ubscamtilb,  rfic,  Co., 
lAv.,11  AX.T.154;  iaA.l,.T.  2W0; 
17V.L.B.  371. 


REMEDIES  FOR  DEPRIVATION. 
See  Adverse  Possession. 
See  Boundaries. 
Set  Gertificatb  op  Title. 
See  Crown  Grant. 
See  Fradd. 
Certificate  of  title  obtained  by  fraud — 
Relief^Correction  of  title. 
See  Certificate  of  Title. 

Campbbll  «.  JABRrrr,  7  V.L.B.  (Eq.) 
1B7. 
Wrong  land  told  by  mistake. 
See  alto  Error. 

AsHLii  V.  Cook,  3  A.L.T.  3,  ffO. 
Wrong  land  told  by  sheriff^  by  mittake. 
See  Habbett  v.  Colonial    Bank   of 
AusTBALAsu,  7  T.L.B.  (El.)  980;  8 
A.L.T.  B8,  i^fra. 

REMEDIES  FOR  DEPRIVATION. 

A.  EjKrnfBKT. 

B.  AcntoN  FOB  Damaobs. 

C.  BoNA-riDB   POHCBAllaR. 

D.  AasinuNCB  Fond. 

A.    ElROIUtNT. 

{See  alto  Advbuse  PoesBwioN.) 
(See  alto  BoDHDARise.] 

(See  alio  Fkaitd.) 

[B.A,  AoT  OF  1861,  B.  ia4.]— Ejectment— 
"Other  action  far  the  recovery  of  land." — 
The  words  "  or  other  action  for  the  recovery 
ot  land "  following  the  words  "  action  <^ 
ejectment"  in  s.  124  oI  the  above  Act,  refer  to 
actions  at  law  in  the  nature  of  ejectment  which 
may  by  poBsibillty  come  under  (he  cogniiance 
of  a  Court  of  Equity,  but  do  not  include  a  suit  tor 
specific  performance,  Cuthbertbok  v,  Swak,  II 
S!a,L,B.  102.      (Full  Court). 

[W,A.]~EJectment  —  Pnic(ice.— Where  the 
plainUS  in  ejectment  claimed  that  the  defendant 
was  estopped  by  payment  ot  rent  from  daiying 
his  title:  /JcM,  that  the  defendant,  who  alleged 

roceipl ~ 

titled  1 


123, 

[S.A,  Act  or  1S61.]— Ejectment— f^uitabb 
plea.—Semtile,  that  an  equitable  plea  cannot  be 
pleaded  in  an  action  ot  ejectment.  Dixe  v. 
Eluot,  4  B,A.L.S.  128.     (Full  Coart), 

[TicroBiA,  Act  or  1866.  s.  138  (4.)]— Eject- 
ment against  fraudulent  proprietor.— &(tn« 
prolili—Form  of  order. — Where  tae  owner  of  land 
had  been  deprived  of  it  by  the  defendant  having 
brought  It  under  the  Aot,  and  obtained  a  certifi- 
cate ol  title  in  hie  own  name,  by  means  of  false 
and  fraudulent  declarations,  the  Court  would  not 
order  the  Begiatrar  to  cancel  auch  certificate  ot 
title,  he  not  having  been  made  a  party  to  the 
action;  but  it  ordered  the  defendant  to  give  np 
posseaaion  of  the  land,  with  mesne  profita  tor  the 
time  he  had  been  in  occupation ;  also  to  deliver 
np  the  duplicate  certificate  ot  title,  and  to  execute 
a  transter  to  the  plaintiff.    Tha  defendant  waa. 
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[Q.,  AcroT  1801,  fls,  44,  60,  es.  12S,  126,]  — 
Bjectment.— B.  purchaBsd  it  bloek  of  land, 
and  registered  hie  title  and  obtained  a  oertiflcate 
□r  title.  In  1870  M.  purchwed  Irom  the  A.M,P. 
Society  a  uomer  piece  ol  thia  land  with  stoies 
tbereon.  R.,  Eifter  paiohasing  the  land,  mort- 
gaged the  whole  of  it  to  a  pereon  who  Hubae- 
qoentlydled,  leaving  a  will  by  which  be  appointed 
uie  plaintiff  0.  his  executor.  Default  waa  made 
in  paTment  ol  principal  nod  ioterest.  M. 
obtained  a  certificate  ol  title  from  (he  Registrar. 
He  never  asked  the  A.M.f.  Sooiet;  tor  a  certifi- 
cate 01  lor  anf  title  at  all.  ae  he  broaght  the 
land  nnder  The  Real  Property  Act.  Two  certi- 
ficates were,  therefore,  in  eiietenoe  (or  the  portion 
of  land  in  dispute,  0,  brought  an  actioa  ol 
ejectment  against  M.,  claiming  as  mortgagee 
tmder  a  prior  certificate  ol  title  issued  to  K. 
Held,  that  the  plaintiff  as  executor  was  entitled 
to  bring  ejectment,  default  having  been  made  in 
payment  of  principal  and  interest.  On  the  further 
question  whether  the  defendant  was  protected 
Bgainat  the  action  under  the  proviso  to  s.  120, 
toe  Court  held  that  if  a  purchaser  bondfoie  tor 
valuable  consideration  (as  M.  was  found  b;  the 
jury  to  have  been)  purchased  from  it  regiatered 
proprietor,  he  wontd  be  protected  under  s.  126 
agamst  the  action,  but  the  title  of  the  A.M.P. 
Society  to  thia  piece  of  land  not  having  been 
brought  under  the  Act,  and  they  not  having 
obtained  a  certificate  of  title,  M.  was  not  pro- 
tected by  the  proviao.  OiLEXsa  v.  Mibby,  B.C.B. 
13th  March,  1872      (Full  Court ) 

[Q.,  26  Vic,  No.  14,  a.  123,]— Ejectment— 
Uortgage.—Tb^  words  "except  in  the  case 
hereintietore  provided  of  a  mortgagee  or  encum- 
brancee  againat  a  mortgagor  or  encumbrancer," 
IDS.  128,aretobe treatedaasurpluaage.  Oel 
V.  Mbbbi,  B.O.B ,  18th  March,  1872.  (FoU 
Court.) 

B.  Action  roR  Dtiuois. 
{See  alto  Fiuim.) 
[Q.,  Aor  OF  1862.]— Certificate  of  Title 
Error  in  title — Non-inveitigatum,  of  titU,  etc.- 
CovmantfoT  title — Coite. — H.  purchaaed  a  piece 
of  land  from  the  Auatral  ian  Mutual  Provident 
Society,  and  brongtt  It  under  The  Rtal  Property 
Act,  and  received  a  certificate  of  title.  He  then 
discovered  that  the  land  was  comprised  in  another 
certificate  of  title.  He  was  ejected  by  ihe  repre- 
sentative of  the  ragiatered  proprietor.  In  an 
action  Bg^nst  the  vendors  it  was  held  that  he 
was  entitled  to  a  sum  for  the  losa  of  the  uae  oi 
the  purchase  money  from  the  date  ot  payment 
to  judgment  at  (be  rate  of  6  per  centum,  ba(  not 
for  the  value  ol  the  improvements  on  the  land, 
nor  (or  the  costs  ot  detending  the  action  for 
ejectment,  there  being  no  covenant  for  quiet 
enjoyment,  nor  lor  indemnity,  and  on  the  ground 
that  after  notice  from  the  registered  proprietor 
he  had  defended  at  hia  own  ri^.     Aa  he  had 


(ion,  ^e  Costa  ot  regiatration  i 

Merbv  V   A.M.F.  BodHTi,  B.C.R.,  2nd  Auguat, 

1872.      (FuU  Court). 

[Q.,  Act  of  1861,  as.  48,  S6,  67,  139.]- Cove- 
nantH  implied  in  a  teference  to  a  certificate 
of  title  on  the  aale  of  Itad—Non-ittruligation 
tf  tiUt  by  tran^eree—CertiHeaU     ' 


for  regittratioa—3y<uuferor  not  the  ngi^Urtd 
proprietor.— tL  repreBentatlon  contained  in_  a 
relerenoe  to  the  number  of  a  oeitifioate  ot  tide 
does  not  amount  to  a  covenant  tlia(  (he  laod  u 
deacribed  in  the  certificate.  Both  ^fties  have 
equal  meana  of  knowing  the  tact.  The  dntj  is 
it  upon  the  alienee  to  certify  to  the  oorrectnen 
„.  the  indenture.  Where  an  iodentore  is  ntade 
tor  the  purpoae  of  conveying  a  piece  ot  land,  and 
auch  purpoae  la  unattaicable  becaoae  ot  non- 
registratioii  of  the  vendor,  there  is  no  covoi&iit 
tor  further  assurance.  Mbhbt  b.  A.M.P.  Socnrr, 
B.C,B.,  2nd  Auguat,  1872.     (Full  Court). 

[VicTOBiA,  A(T  OF  1866,  88.  49,  106, 188.  144.1 
'MisdeBcription  of  land  by  execution  cre- 
ditor—JTii  liability  for  damage! — Prior  grant 
or  certijicate  mperleded  by  eer^eate  of  title  iuued 
to  purchaier  ftaa,  iherif. — The  defendant  btuik 
brought  an  action  against  one  J.  H. ,  and  having 
obtained  judgment,  iaaned  execution  and  aerved  a 
copy  of  the  writ  on  the  Begistrar,  but  the  accom- 
panying statement  (under  s.  106)  specified  the 
land  ol  another  J.  E.  (the  plaintiff),  which  land 
was  sold  nndcr  the  writ  and  boaght  by  the  bank, 
which  became  registered  aa  proprietor.  Thii 
was  an  action  for  damages  for  deprivatioa  ot  the 
land,  and  plaintiff  succeeded  on  the  ground  (hat 
the  regiatratjon  of  the  bank  aa  proprietor  had  the 
effect  of  superseding  plaintiff's  certificate  of  (itle. 
HlBSBTT  D.  Colonial  Bane  of  AuBTgAT,tHt»,  7 
V.L.R.  (L.)  SBO;  8  A-L.T.  88.      (FuU  Court). 

[VicioaiA,  Act  of  1868,  a.  114,]— Vendor 
and  purchaser — CemptiuiUion  for  exceu— Land 
brought  under  the  Act.^  —Where  land  has  been 
sold  by  metes  and  bounda,  at  so  much  per  acre, 
the  acreage  compriaed  within  such  metea  and 
bounds  being  coireotlj  stated  in  the  contract, 
and  (be  price  atated  accordingly,  and  a  convej- 
anoe  has  been  executed,  the  vendor  is  entitled  to 
be  paid  tor  a  substantial  eioess  in  quantity  not 
ariaing  from  error  in  the  measurementB  ^veo, 
and  lying  outside  such  boundarieSi  thongb  aiioh 
excess  had  been  occupied  bv  the  vendor  ac  part 
ot  the  farm  described  aa  for  sale  and  the  por- 
chsser  had  beea  let  into  possession  of  it.  The 
purchaser  having  brought  under  the  Aot  such 
eiceaa  along  with  the  land  conveyed,  without 
notice  to  or  knowledge  ot  the  vendor,  and  having 
obtained  the  issue  ol  a  certificate  ot  title  in  his 
own  name ;  Beld,  that  the  vendor  was  entitled 
to  recover  from  the  purchaser  the  value  ot  the 
excess  land  at  the  time  of  purchase,  either  under 
the  nana]  condition  ot  the  contract  ot  sale  as  to 
compensation  for  excess,  or  as  damages  under 
B.  144  of  The  Trarufer  of  Land  StatvU. 
UostaBiM  V.  OutisoH,  13  V.L.K  S84 ;  8  A.L.T. 
197. 

C.    BONA-FIDI  PUBOHiSEB, 

(See  alto  Fbacd— (D)  Forged  InttmmtnU,  and 
(F\  Innocent  Purchater,) 

[Q.,  Am  OF  1862,  ss.  44.  128.] -Eject- 
ment — .  Purchaee  of  land  not  tmder 
the  Act  —  Regiitered  proprietor.  —  A  pur- 
chaser bond  fidt  for  valuable  oonsideratiMi 
from  a  registered  proprietor  is  protected, 
although  the  vendor  may  have  been  registered 
In  error.  A  purchaser  from  a  vendor  not  regis- 
tered brings  the  land  under  the  Act  at  hia  peril. 
OsLEEBs  V.  Hbrbt,  B.C.B.,  6th  March,  1872. 

[Q.,  Aot  or  1861,  e.  123.]— Ejectment- 
Forged  transfer.- An  action  lor  ejectment  does 
not  lie  againrt  a  bon&  fide  purchuet  tor  valoe 
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[VicTOBU,  An  or  1866,  s,  145.]— Ejectment 
— Bond  fidt  pumfcuw— fVaud.— The  nbJBet  of 
the  Above  uoUon  is  to  protect  honeat  putchMers 
for  valne.  If  they  do  w>  porohtse.  the  certifioate 
isBTied  to  them  U  good  even  agunet  the  [ropei 
oinia:.  U  an  owner  la  deprired  ol  bie  liind  he 
has  a  lemedf  against  the  perioa  who  oonunitted 
the  f»nd  or  agaiuBt  the  Assaronce  Fund.  Uun 
V.  BoBBBTBOti,  7  A.L.T.  127-    (?nl1  Coart.) 

[N.8.W.,  Act  or  1862,8.  llfi(S).]^  Ejectment 
Bona,  fidt  traiuftret—Regultrtd  pn/prietor.— 
The  qnestton  whether  t,  regieteied  proprietor  of 
the  land  ie  "a  tnuuteree  theract  bonAftdefor 
valne"  within  the  meaning  of  gnba.  6  of  b.  IIS 
of  Tht  Seal  Property  Act  maat  be  detfrmlned  in 
moat  ouea  b;  inqniring  whether  anoh  tronateree 
had  notice  or  knowledge  or  the  meana  of  know- 
ledge that  the  land  so  transferred  to  him,  or  a 
part  Uiereof,  was  by  njisdeBciiption  ol  boundaries 
wmngly  incladed  in  the  oertificate  of  the  trans- 
taror.  Hat  d.  Soluho,  16  N.B.W.L'B.  (L.)  61. 
(Poll  Conrt) 

[VicTOBU,  Act  or  1866.]— Forged  trans- 
fer— IrmoeerU  purchaier.  —  A  registered  pro- 
prietor under  the  Act,  being  a  purchaser  for 
value  and  without  notice  of  the  forgery,  acqnires 
by  Tirtne  of  the  Act  on  indefeasible  title  to  the 
estate  or  interest  of  which  he  is  registered,  even 
althongh  such  registration  ma;  have  been  effected 
by  means  of  a  forged  instmment.  O'Comtox  v. 
O'ConnoB,  9  A.L.T.  117. 

[N.Z.,  Act  or  1888,  s.  66.]— Porg:ed  convey- 
ance— Fravd— Innocent  puTcluueT  obUiining  title 
mtdtT  t)u  'Ict.^Where  a  signature  to  a  deed 
of  oonveyance  is,  withoot  the  knowledge  of  the 
purchaser,  a  forgery,  and  ihe  land  ther^y  oon- 
veyed  is  brought  under  The  Land  Trant/er  Act, 
the  porcboaer's  title  to  the  land  Is  unimpeach- 
able. CoiiiHAH  &  Culmu  e.  'Ban  Pdwhinoa, 
N.Z.L.R.  4a.C.  3B0. 

[N.Z.,  Act  or  1888,  H.  10.  190.]— Native 
land  —  Ceri^ate  Urued  on  void  order  of 
freehold  tenure  in  retpeet  ol  native  land — Jlforf- 
gage— Laiid  tiMeetIo  the  Act  — a.  10  ot  the  Act 
of  188G,  OS  to  i^at  land  is  to  be  deemed  subject 
to  the  provisions  of  the  Aot,  is  not  mandator; 
for  all  purposes,  and  the  words  "  under  the  pro 
visionB  of  this  Act,"  in  s.  190,  ought  to  be  read 
as  qualifying  the  words  ''pundtOMr  or  mort- 
gagee," and  the  section  construed  as  if  the  words 
"ot  land"  had  been  transposed  so  as  imme- 
diately to  follow  the  words  "  pnrohaeer  or  mort- 
gagee." In  re  OABon^  (7  K.Z.L.B.  481}  dis- 
sented from.  In  rs  Oubs  Blocs,  10  N.Z.L.B. 
677. 

[N.Z.,  Act  o»  188fi,  ss.  66, 189, 190.]— Regie- 
tration — Void  in«tnim«ie — Leaie  in  mcmi  of 
ilatutary  poteeri — Fraud  —  Frotection  of  pur- 
ehater»  —  Bona  Jidet  — Knowledge— Con4trtictivc 
HDtie«~-Fraud  of  iolicitor  or  agent — Weet  Coatt 
SettlrmentSeeeTVfAcUofieSl.lSSi.and  1887— 
JUmlaHone  of  1888  thtTtundiT.'\—C.  was  the 
holder,  under  the  provisions  of  The  Wett  Coait 
Settlement  Eeienei  AcU  of  1881,  1884,  and 
1S87,  ot  a  lease  from  natives,  granted  to  him  in 
1878,  and  confirmed  h;  the  Govemor-in -Council 
in  1SB8.  In  1889  he  surrendered  this  iease  to 
the   FnbUo  Tnutes  Mid  obtained  a   new  one. 


ot'The  Weit  Coaet 

interpreted    by  the 
of  Te  Hoauoroa  v. 


native  owners.  The  Crown  grant  to  the  native 
owners  had  previously  been  registered  under  the 
provisions  of  Tht  Land  Tranijer  Act,  The 
circumstances  under  which  the  surrender  of  the 
old  lease  was  accepted  and  a  new  one  eieeuted 
by  the  Public  irustces,  and  the  terms  of  the 
new  lease,  were  such  as  to  make  the 
invalid,  as  not  being  in  comnliance 
antborised  b;  the  provisloi 
Settiement  Seierret  Act  u 
Court  of  Appeal  in  tbe  cat 
Publio  Trustee  (10  N.Z.L.B.  281),  decided 
year  1891.  The  new  lease  was  registered  under 
The  Land  Tranijer  Act,  1886,  in  1889,  shortly 
after  its  execution.  £eU,  that  the  registration 
ot  a  void  instrument  snoh  as  the  lease,  although 
there  was  no  fraud,  was  not  effectual  to  creiUe 
the  estate  which  it  purported  to  create,  or  transfer 
in  favour  of  C,  the  person  claiming  immediately 
under  it,  and  on  whose  behalf  it  had  been  pre- 
sented for  registration.  In  the  year  1889,  and 
shortly  after  ibe  registration  of  the  lease  of  1889 
to  C,  It  was  purchased  for  value  by  L..  and  a 
transfer  ot  it  to  L.  was  registered.  Bsl<i,  that 
"  b(m&  Jidet "  in  s.  190  of  Tbs  Land  Tranefer 
Act,  188S,  has  its  natural  meaning  and  imports 
the  absence  of  actual  fraud  :  that  to  constitute 
fraud  there  must  be  knowledge — not  necessarily 
full  knowledge,  but  at  least  a  suspicion  or  ink. 
ling — that  wrong  is  being  done ;  that  until  the 
de^ion  of  the  Court  of  Appeal  in  Te  Moanaroa's 
case  (nti>ra)  the  public  were  entitled  to  assume 
that  the  regulations  made  by  the  Oovemor-in- 
Coundl  nnder  The  Wat  Coail  Settlement 
Seierva  Acti  were  valid,  and  that  the  Public 
Trustee  was  justified  in  acting  upon  them  and 
upon  liis  own  interpretation  of  the  statutes,  and 
that  L.  was  therefore  protected  by  s.  190,  and 
had  acquired  an  indefeasible  title  as  n^stered 
leaseholder.  Quitre,  whether  the  fraud  of  the 
solicitor  or  agent  of  a  purchaser  may  not  in  some 
oases  be  imputable  to  the  client,  so  as  to  deprive 
the  latter  ot  the  character  ot  a  bona-Jide  pur- 
chaser within  the  meaning  of  s.  190.  Kitmkb 
Ta  Wbikabdbd  v.  Fnsuc  Thustxi.  Tb  Mdu 
V.  Public  Tbustib,  13  H.Z  L.B.  661. 

D.  AcnOKfl  AOADIttt  Abbokuids  Fomd. 

[N.Z.,  Act    of    ie86.]-Bare   legal    estate 

— Evidence  of  old  document. — The  pluntiR 
in  an  action  to  recover  damages  against 
tbe  Assurance  Fund  must  prove  actual 
loss  or  damage.  Where  the  plaintiil's 
ancestor  had  sold  huid,  but  in  consequence  of 
tbe  conveyance  having  been  detective  a  bare 
legal  estate  remained  in  bim  :  Held,  that  his 
heir  could  not  maintain  an  action  for  being 
deprived  of  the  bare  legal  estate  b;  the  land 
being  brought  under  the  provisions  of  The  Land 
Tramfer  Act,  1886.  Wbere  the  plaintiff  claims 
against  the  Assurance  Fond,  it  is  sufScient  if  the 
Begistrar  proves  that  the  plaintiff's  ancestor  sold 
the  land,  without  showing  the  title  of  the  person 
who  brought  the  land  under  the  Act.  Bliciwell 
V.  DiVT,  8  K.Z.L.B.  129. 

[VicTOBu,  Act  of  1366.}— Forged  Transfer 
—FicHtioue  tranijeree — Forged  mortgagt~EJfect 
of  Ttgietration, — The  Victorian  Transfer  of  Land 
Statute  protects  those  who  derive  a  registered 
title  bona  fide  and  for  value  from  a  nglstere^ 
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ownoi.  Aooordinglj  they  need  not  inTestigato 
tbe  title  of  BQch  owner,  for  they  &Te  not  affected 
by  its  infuinitieE.  Bnt  the;  must  awwrtain  at 
their  own  perU  hie  eiiBtenoe  and  identit;,  the 
Authocity  of  im;  iigent  to  wt  tor  him,  and  the 
Tohditj  of  the  deed  nnder  which  the;  claim. 
The  Dome  of  a  registered  owner  having  been  re- 
moved in  tuvoar  ol  a  fictitione  and  non-siistiitg 
transferee  oa  the  result  of  a  toiged  traneter,  a 
mortgage  purporting  to  have  been  executed  bj 
Bach  tranEferee  waa  Bnbsegueotly  pat  npon  the 
regiater  by  bonajidt  mortgageea.  In  a  suit  b; 
the  tine  owners  against  the  Begietror,  the  mort- 
ftagors,  and  the  perpetrator  of  Uie  fiaud :  Htld, 
(a)  that  the  plaintiff's  name  most  be  restored  to 
the  register;  {b)  that  the  mortgage  was  invalid 
and  did  not  in  favour  ot  Ihe  mortgagee  constitute 
on  encmnbiance  on  the  plaintiff's  title,  though 
nnder  the  Aot  it  wonld  have  that  effect  in  favour 
ot  a  bonajidt  regictered  assignee  thereof.  Qibm 
V.  Mbssib,  1891  A.G.  248. 

[N.Z.,  Act  or  1870.]-  Laches— Delaj/— 
FraudiUetU  bringing  of  land  umfcr  the 
Act  —  Deaiingi  wttAout  notice. —  The  owner 
ot  land  died  intestate.  His  son,  representing 
tiJTTijnlf  OS  the  owner,  fraudulently  bionght 
the  land  under  the  pcovisions  of  Tlu 
Land  Trant/tr  Act  and  mortgaged  it,  and 
BubseqaeDtl;  made  default  in  payment  ot  the 
mortgage  money,  in  conaeqaence  ot  which  Che 
land  was  sold.  The  mortgagee  and  the  purchaser 
had  no  notice  ot  the  fraud.  SubseqQently  (tour 
years  after  the  death  of  her  basband)  the  widow 
ot  the  deceased  owner  took  out  letters  of  admini- 
stration. Held,  that  she  was  not  precluded  by 
her  delay  from  recoverins  the  value  of  Che  land 
from  the  Aaaucance  Fund.  Ancbbsoh  p.  Davt, 
L.B.  1  S.C.  302. 

[Q.,  Acr  or  1864,  as.  48,  126,  197.)-L«cheB 
— Pmon  deprived  of  land — Fraud — Mortgagee 
— Bona  Hdti — Memorandtim  of  tranifer  in  blank. 
-  O,,  the  registered  proprietor  of  an  estate  in  fee 
simple  ot  land  nnder  the  Keol  Property  Aots, 
borrowed  money  from  L.  and  purported  to  sign 
a  receipt  tor  the  some,  nhereaa  he  in  toot  sioned 
a  memonuidom  of  transfer  in  blank  of  the  Tacd 
which  woB  to  be  the  security  tor  the  loan.  On 
ottering  to  pay  bock  the  loan  it  was  discovered 
that  L.  hitd  lodged  the  certiHoate  ot  title  and 
memorandum  ot  transfer  with  a  banking  com- 
pany. The  name  ot  the  vendor,  consideration, 
and  atteatatlon  olauae,  were  afterwards  inserted  by 
L.  before  the  document  was  bronght  to  the  bank. 
L.  afflxed  his  signatnre  on  the  memorandum  of 
transtar  in  the  preaance  ot  the  bank's  officials. 
The  bank  mode  no  inquiry  as  to  L.'e  authority 
to  Qll  in  the  blanks.  A  certificate  was  issued  in 
L.'s  name  and  pledged  with  the  bank.  Htld, 
that  O.  had  been  deprived  ot  the  land  by  trand, 
bnt  that  he  allowed  L.  to  remain  in  possession  ot 
the  doonments,  and  by  so  doing  indnced  the  de- 
fendant to  beUeve  that  L-  was  entiUed  to  deal 
with  the  loud.  Held,  also,  that  he  was  not 
entitled  to  recover  from  the  Asnuonce  Fnnd,  ss 
the  bank  by  making  inquiries  ought  to  hare  dis- 
covered the  fiaad,  and  could  not  sostain  their 
title  as  against  the  plaintiff.  Sembh,  a  memoran- 
dum ot  transfer  in  blank  is  absolutely  void. 
On^BitHT  V.  Bouona,  6  Q  L.J.  270. 

[VttmwA,  Act  of  1866,  ss.  27,  146.]  — Land 
brought  under  Act— Oiniirion  of  Regittrar  to 
mo3tt  auUmemenl  ufon  tide  dtedi— Action  against 


Registrar.] — T.,the  owner  ot  land,  anitied  lo 
bring  it  under  the  Act,  and  lodged  the  title  deeji. 
The  Registrar  omitted  to  endorse  thereon,  is 
required  by  a.   27,  a  memo,   that  the  land  ns 


land  as  if  it  were  not  under  the  Act,  withoat 
notice  that  T,  had  parted  with  the  land  nndu 
the  provisions  of  the  Aot.  T.  having  become 
insolvent,  the  plaintiff  bronght  an  action  sguuEt 
the  Assurance  Fund  claiming  domagesonaccouit 
of  the  money  advanced  to  T.  Held,  that  s.  U6 
only  applied  to  a  loss  by  deprivation  of  an  actual 
interest  in  land ;  that  the  fond  was  protected 
against  all  claims  tor  which  the  sufferer  could 
reasonably  be  required  to  seek  redress  agsinst 
any  other  person,  or  which  did  not  directly  anse 
from  the  operation  of  the  Act;  that  the  aeetioc 
did  not  apply  to  a  Iobs  ot  on  expectancy  ot  u 
interest  sustained  by  a  person  through  a  baud 
which  another  person  was  enabled  to  oommil 
owing  to  the  n^lect  of  the  Registrar ;  tliot  O.'i 
remedy  was  agauist  T.  Judgment  for  detendaot. 
OuDBN  v.-  aiBBB,  8  T.L  B.  (L.)  380.  (Full 
Court.) 


[Q.. 


.CT  or  1861,  ss.  3,  126,  128.]— Life 
wiih  power  of  appointment— 
Dtfectivt  fxerciii  of  pomer — lime  of  cer^ 
Jicate  far  fet  timpU  inttead  of  for  leu  inlereit— 
Bona  fide  mortgagee  for  vai'ue—Remainder-me^ 
deprived  of  land  —Action  by  them  againit  imr- 
anct  t'uad  —  Meaiure  of  damaget^^Deede  Rigit- 
tration  Act  of  1843  (7  Vie  ,  No.  19),  i.  16,-0. 
H.  by  his  last  will  devised  certain  lands  under 
the  Real  Property  Act  to  his  son  J.  J.  H.  tor  lilt, 
and  after  his  death  to  such  ot  the  testttor't 
cbildren  or  grandohildren  as  J.  J.  E.  should  b; 
deed  or  will  appoint ;  in  detaolt  of  appointmenl 
to  the  issue  of  J.  J.  H.  in  infinitum.  After hii 
father's  death  J.  J.  H.  made  an  appointment  b; 
deed  in  hie  own  tavoor.  In  the  following  terms: 
"  He  doth  hereby  absolntely  and  irrevocsbl; 
appoint  the  aaid  hereditaments  to  himself.  >s 
mentioned  in  the  said  recited  will,  for  aucb  life." 
and  applied  to  the  Begistrar  ot  Titles  to  h&n 
traDBmission  by  death  of  the  land  granted  to  hip, 
and  tor  a  certificate  ot  title  oa  proprietor  of  tbc 
land  in  tee-simple.  These  applications  nre 
complied  with,  and  J.  J.  H.  executed  a  bill  of 
mortgage  ot  the  land  bona  Jide  for  value  fn 
£1600  and  further  advances,  tor  the  purpose  ol 
making  improvements  on  the  land.  Tbe  (old 
amount  advanced  was  aboot  £3000.  In  an  icIiDO 
by  the  children  of  J,  J.  H.,  deceased,  i^  their 
next  friend,  against  the  Registrar  ot  litles.lo 
recover  damages  out  ot  the  Assurance  Fond:  ; 
Held,  that  the  plaintiffs  were  entitled  to  reeoTO 
damages  tor  deprivation,  but  that  the  wroDgfol 
acts  had  improved  the  land,  and  thatdsmsRee  | 
should  only  be  awarded  by  way  of  compeaotim 
for  the  loss  actually  sustained,  which  was  Siti 
by  the  jury  at  £1630.  Hins  e.  Bodzki,  ! 
q.L.J.  146. 

[8.A.,  Act  of  1861,  a.  126.]— Limit stion  of  i 
action  ~  Deprivation  of  land  brought  widei  (^ 
Act — Time  irifAin  wAtf h  action  amxRtt  tAcdU  ^ 
hrovght  —  CompenjarioB.- The  deprivation  a* 
lemplated  by  a.  125  ot  The  Real  Propertj  Ad, 
1861  occurs  immediately  on  the  bringing  of  lasd 
under  the  provisions  ot  ttie  Act,  and  the  persw 
deprived  by  the  same  being  so  brought  undsr  the 
Act  mnst  bring  his  aotioD  irithin  six  yean  (ron 
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tbe  date  ol  such  deprivation,  thoagb  he  nu;  not 
have  notice  or  koowledge  within  that  period  that 
the  luid  haa  been  bo  hraaght  under  Bonhih  v. 
Andbewb,  12  8.A.L.B.  153.    (FuU  Coort,) 

[VicTTOBu,  AcTT  oT  186G,  BB.  66,149;  Act  OF 
1869,  s.  9] — Limitation  of  Action— Dower. — 
In  aa  itction  b;  a  vidow  to  recover  damagee  otit 
of  the  AsBuranoe  Fund  lor  ioBS  of  dower,  where 
the  oauaa  o(  aotion  bad  ooorued  within  fifteen 
yean :  Htid,  that  onder  b.  9  of  the  Act  No.  863 
she  was  entitled  to  the  damageB,  and  that  8.  66 
of  The  Trantfer  of  Land  Slatvte  did  not  applj 
to  this  case,  in  which  the  husband  was  seized  in 
fee  of  Crown  land  alienated  in  1S51,  bat  had 
never  beoome  registered  as  proprietor.  Uotle 
V.  GiBDS,  9  V.L.R.  (L.)  2e  ;  4  A.L.T."  148.  (Pull 
Coort.) 

pj.Z.,  Act  or  1870,  sa.  180,  192,  133,  135]— 
Miafeasance— Limitation  of  action— Prod/ 
oj  mufeaiaitce  not  neceiiary—Date  of  deprivation 
— Dale  of  inue  of  certiricate.— Section  133  of 
Tht  Land  Traiitftr  Act.  1670,  does  not  control 
se.  130  and  132  of  that  Aet,  and  the  Assurance 
Fuud  may  be  liable  under  those  sections,  though 
there  has  been  no  omission,  mistake,  or  misfea- 
sance of  the  Begiatror  or  his  officers.  The  six 
years  within  whii^h  an  action  must  be  brought 
against  the  Keglstrar  nnder  s.  135  of  tbe  Act 
runs  from  the  date  of  deprivation  of  land  bj  the 
nroDgtnl  issue  of  a  certificate  of  title— i.e.,  from 
the  date  of  ita  issue.  Butii  Pbibi  c.  DiTt,  9 
N.Z.L.B.  134. 

[Q.Act  or  1861,83.  136,  127.]— Misfeas- 
ance—Proof  0/,  uiin«:«iar3;.— It  is  not  necessary 
to  Drove  misfeasauce  ou  the  put  of  the  Begistrnr 
of  Titles  to  succeed  in  an  action  under  ss.  126, 
127  ot  The  Beal  ProveHy  Act  of  1861.  Qceenb- 
iJiKD  Tbi:stees  Ltd.  v.  Beoistrah  or  Titles,  5 
Q.L.J.  46.     (Full  Court.) 

{N.Z.,  Act  or  1885.]— Negligence  of 
officer — Contributory  wtiligeme  of  plaintifft 
— iime  of  two  certtficatti—  Omuiion  to  March 
rrgitter  ia  notice. — Where,  through  the  negligence 
of  the  Begistrar,  a  second  certificate  of  title  was 
issued,  the  first  certificate  of  title  being  in  force, 
if  the  party  to  whom  the  second  certificate  was 
issued  was  guilty  of  contributory  aegtigeuce.  his 
certificate  of  title  will  be  called  in  and  cancelled, 
and  he  will  have  no  claim  on  the  Assurance 
Fond.  The  doctrine  of  contributory  negligence 
is  applicable  to  claims  under  The  Land  Traimfir 
Act,  1885.  The  Hegiatrar,  having  subsequently 
discovered  tbe  mistake,  Inok  no  effective  steps  to 
rectify  it,  at  a  time  when  he  might  have  saved 
part  of  the  loss  consequent  on  the  original  mis- 
take. Meld  ( diutnlientt  Prendergsst  C.J.) : 
That  this  gave  no  cause  of  action,  oa  the  loss  waa 
caneedby  the  original  negligence.  Semhic,  the 
omisalon  to  search  the  regiater  before  dealing 
with  land  under  the  Land  Transfer  Act  is  negli- 
gence. Semble,  also,  the  register  is  notice  to  all 
persons  dealing  with  land  of  that  which  would  be 
discovered  by  a  search.  Millbb  v.  Dati,  7  N,Z. 
L.B.  516.     (Court  of  Appeal.) 

[Q.,  Acts  of  1B61  and  1877.}~Person 
deprived  of  land — Bonafide  mortgagee. — The 
oxBcutrii  of  a  will,  who  was  also  a  devisee  of  land 
ondei  the  Beal  Property  Act,  took  out  probate 
and  obtained  transmission,  and  mortgaged  the 
land  to  a  bank  for  £1000  and  further  advances, 
Pnibate  ot  the  will  was  revoked,  and  a  tmstee 


company  appointed  administrator.  Tbe  bank 
were  horiafide  mortgagees  without  notice.  De- 
fault having  been  made  by  the  mortgagor,  tbe 
bank  gave  notice  to  the  administrator  of  their 
intention  to  sell.  Tbe  administrator  sued  the 
mortgagor  and  obtained  judgment,  and  liad  her 
adjudicated  insolvent,  and  there  were  no  assets 
in  the  estate  except  the  equity  of  redemption. 
Held,  that  the  odminiatrator  was  a  person  de- 
prived of  an  interest  in  Und,  and  entitled  to  be 
indemnified  oat  ol  the  Asanianco  Fnnd  to  the 
omonnt  necessary  to  redeem  the  mortgagee. 
Q(raEM8i.iHD  Tbostees.  Iiin.,  v.  Broisteub  of 
Titles,  5  Q.L.J.  46.     (PnU  Court.) 

pTiCTOBii,  Act  of  1862,  ss.  116,  118,  cf.  Act 
OF  1866,  ss.  14,  146.]— Personation.— A  person 
fraadulently  personated  the  plaintiff  as  the  owner 
of  land  and  brought  it  under  the  Act,  and  had  a 
purchaser  from  himaelt  registered  as  proprietor. 
Plaintiff  subsequently  brought  this  action  against 
the  Itegistrar  to  recover  damages  from  the 
Assurance  Fund.  Held,  that  the  action  did  not 
lie,  but  should  have  been  brought  against  the 
perBonator,  although  he  was  never  registered  as 
proprietor.  Fotbirinqhah  t-.  Abchbb,  5  W.W. 
iNn  i'B.  (L.)  fl6.    (Pall  Court.) 

[Q.,  Act  or  1862,  s.  127.]— Pleading.— The 
statement  of  claim  in  an  action  to  recover 
damages  from  the  Assurance  Fund  must  show 
that  the  land  hae  passed  into  the  hands  of  a 


(Full  Court) 

[Q.,  Act  or  1B61,  b.  127.]  —Remedies  against 
"  person  deriving  bene  fit"  from  fraud  must  be 
exhausted— Measure  of  damages  recover- 
able — Co»I». — Form  of  judgment  and  eertijieate. 
— C,  the  registered  proprietor  of  cettaiu  land, 
having  been  induced  by  L.  to  lodge  with  him  as 
security  for  a  loan  ol  £7  the  deed  of  grant  of 
the  land,  L.,  by  a  forged  transfer,  procured  him- 
self to  be  registered  as  proprietor  of  the  land. 
L.  obtained  a  loan  Irom  D. ,  to  whom  he  trans- 
ferred the  Und  as  security;  D.  obtained  a  loan 
from  VV. ,  to  whom  he  also  transferred  tbe  land 
as  security.  The  fraud  having  been  discovered, 
and  L.  having  become  insolvent,  C.  brought  an 
action  under  s.  127  of  The  Real  Property  Aet  of 
1861  against  the  defendant  Bourne,  the  Begis- 
trar of  TllleH,  and  in  his  statement  of  claim 
alleged  that  be  had  been  deprived  of  his  land  by 
fraud,  and  that  the  translers  to  D.  and  to  W., 
both  of  whom  were  joined  as  defendants,  had 
been  made  and  registered  bona-Jide  and  for  value, 
and  he  claimed  damages  Irom  the  Assurance 
Fund  to  the  amount  of  the  value  of  the  land,  or 
in  the  alternative  to  redeem  the  mortgage  and  to 
have  tbe  necessary  money  provided  from  that 
fund.  Neither  of  the  defendants  U.  and  W.  put 
in  a  statement  of  defence,  but  the  defendant  the 
Begistrar  ot  Titles  put  plaintiff  .to  proof  ot  his 
whole  case.  On  the  hearing  ol  the  action,  plaintiff 
was  permitted  to  amend  bis  statement  of  claim 
by  alleging,  in  the  alternative,  want  of  bona 
fidei  on  the  part  of  D.  and  W.,  and  claiming 
consequential  relief.  The  jury  found  that  L, 
and  D.  had  acted  in  collusion,  and  that  D. 
hod  derived  benefit  from  L.  's  fraud.  Judgment 
was  given  lor  plaintiff  for  redemption  of  the 
mortgage  upon  payment  to  defendant  W. ,  with' 
in  a  fixed  time,  of  the  principal  and  interest 
doe  puder  the  mortgi^,  and  Ml  coats  of  the 
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action;  and  against  defendant D.  for  an  omonnt 
equal  to  Bnab  principal,  intereet,  &nd  coats, 
with  the  plaintiff's  costs  of  the  action.  D.  -waa 
ordered  to  pa;  delendant  Bourne's  costs  of  the 
action,  and  further  conaidecatioQ  ot  the  action 
WHS  reserred  as  between  the  plaintiff  and  de- 
fendant Boume,  vith  libert;  to  both  parties  ' 


n'  'ntiS  against  the  lands  and  goods  of  defen' 
t  D.  toenforcethis  judgment,  pluntiff  applied 
tol  judgment  against  defendant  Bourne  tor  the 
same  amonnt  lor  vhich  jadgmeat  was  given 
againtt  defendant  D.,  and  for  a  certificate,  under 
B.  137,  to  entitle  him  to  be  paid  from  the  Assor- 
auoe  Fatid  the  amount  of  the  damages  and 
costs  which  he  had  failed  to  recover  from  de> 
tendant  D-  The  amount  of  W.'b  mortgage,  tO' 
gethel  with  her  coats,  exceeded  the  value  ot  the 
land.  Held,  that  where  a  person  has  been  de- 
prived ot  Und  b;  tiaud,  and  the  actual  and 
immediate  perpetrator  of  the  fraud  has  died, 
absconded,  or  become  insolvent,  bis  right  to  re- 
eover  against  the  Assurance  Fund  is  complete 
and  is  not  aflected  by  the  fact  that  a  fliird 
person  was  also  a  part;  to  the  fraud  and  de- 
rived bene&t  from  it,  and  that  therefore  plaintiff 
was  entitled  in  this  action  to  judgment  against 
defendant  Bourne,  although  he  bad  not,  before 
action,  exhausted  his  remedies  against  defendant 
D.  and  bad  bar  adjudged  insolvent.  Held, 
farther, tbB,t  the  word  "coats"  in  e.  127  includes 
all  eipenaes  ot  litigation  necessarily  incurred  in 
establishing  a  plaintiff's  claim  to  damages,  and 
(hat  as  in  the  present  case  W.  was  a  necessary 
port;  to  (be  action,  and,  as  a  mortgagee,  was 
entitled  to  tier  costs  ot  the  action  tor  the  re- 
demption ot  her  mortgage,  such  costs  were 
part  of  plaintiff's  costs  of  action,  and  (hat  the 
plaintiff  was  entitled  to  recover  from  the  Assur- 
ance Fond  the  amount  of  principal  and  interest 
payable  by  him  to  W.,  and  also  hia  costs  of 
action,  including  the  coats  pa;able  by  him  to 
W.     Co»  d.  Boom™,  B  Q  L.J.,  66. 

[H.Z.,    Act   ot     1885.]— Search— Duty 

to— Inquiry  at  to  inttrumenU  rtreived  Init 
not  yet  tnttred. — A  purchaser  of  land  under 
the  provisions  ot  the  Land  Transfer  Act,  making 
search  ot  the  title,  ought  not  to  rel;  on  a  mere 
inspection  of  the  register,  but  should  olsoinquire 
of  the  officers  whether  any  instruments  have 
been  produced  tor  the  purpose  o!  registration 
but  not  yet  entered  on  the  register.  He  ought 
also  to  bear  in  mind  that  the  transferor's  interest 
ma;  at  an;  time  be  affected  b;  the  reaiatratiou 
of  an  instrument  between  his  search  and  the  pre- 
sentation ot  his  instroment  for  regietration. 
purchaser  having  made  a  search  by  inapectio 
the  register  without  any  inquiry  as  above  c 
tioned,  and  having,  on  the  same  da;,  accepted  a 
transfer  and  paid  her  purchase  money;  Held, 
that  ahe  hod  no  claim  against  the  Assurance 
Fund  for  loss  of  the  purchase  money  b;  reason 
of  there  having  been  a  charging  order  against  the 
land,  which  had  been  prodnced  for  registration 
but  not  entered  upon  the  te^ster  at  the  time  ot 
her  search.    In  re  Jicxbon,  10  N.Z.L.B.  148. 


REMOVAL  OF  CAVEAT. 

See  Gateat  asainbt  Deaumos. 


Mtaniitg  of  term 

See  iNiERPBBTA'noK — Word*. 
SMpemion  of,  where  premUet  d^troi/td 

See  Leask. 

Him,  v.  Coi.  1  Q.LJ.  78. 

REKUNCIATION. 

Of  trwtees  under  a  will 
See  Tbamsmibsion. 

RESERVATION. 

In  certificate  of  titie 

See    Ceetificatk    of  Tm.K — fb) 

Conclmive  effect. 
In  Crown  grant 

See  Cbown  Qramt. 

RESERVE. 

Flan  of  township   depoeiUd,   »hoteiiif 

See  Easzhbhi. 

RESTRAINT  OF  TRADE. 

See  MoBTOAOB— £>tKrfiarye. 

RIGHT  TO  BEGIN. 
See  PoAcncE. 

RIGHT  OF  REPLY. 
See  P&AcnoE. 

RIGHT   OF  WAY. 
See  Easembht. 
SembU,  a  perton  entitled  to  a  r^ht  of 
way  in  entitled  to  lodge  caveat  againU 
application 

See  BwNODJO  Land  undkb  Act. 
In  re  ScBinn  v.  Fmu),  16  S.A.L.B. 
48,  In  re  HontBOH  (SmPEKsn  Shits, 
ciV«iTOB),  14  W,N.  (N.a.W)3;tB 
N.8.W.L.B.  (L.J  aOO.- 

ROAD. 

See  Easemknt. 
Dedication  of 

See  Brinoino    Lahd  undeb  Act— 
2'rial  of  iaeitee. 
Application  to  bring  under  Act 
See  Brinoino  Land  undek  Act. 
Znr*CABQiij..7N.Z.L.K.481.    In" 
Inhbs,  12N.S.W.L.B.  180.    Tnwai 
V.  LoxTOK,  13  H.8.W.L.E.  808. 

^ALE. 

Under  power  oj  taU  tn  mortgage 
See  MoBTQAaB — Power  of  eale. 


SAIiEB  BY  SHERIFF. 


SALES  BY  SHERIFF. 

OJ    Utue  sui^tet    to  condition  not  to 
ataign 

See  alto  Lz&aB. 
Priority  of  equitable  mortgage 

See    alto    MoKTSAOB  —  Eqtatable 


SALES  BY  SHERIFF. 

A.  Affuoation  of  Wbit. 

B.  Enun  of  Suj. 

0.  DuTTU  OF  BioiantiB. 
D.  Pbiohitieb. 
G.  Pbocbdubi. 

k.  ktnsctniysi  or  Wan, 
[Vicioitu,  Aci  OF  186G.}~Duty  of  Registrar 

—Covenant  not  to  lurign  laue. — Notwlthstaading 
a  coTenont  Va  a  le&te  not  to  assign,  the  shariff 
OBD  sell  ths  lessee's  iDterest  in  the  lease,  and  the 
B«giBtTar  mnat  register  the  sherifl'H  transfer. 
Ex  pane  Ellibok,  6  V.L.B.  (L.)  59.  (FaU 
Court.) 

[Q.,  Act  or  1861,  s.  91.]~Writ  against 
gooAt  and  chattels—Suprflne  Court  Act,  1861 
(26  Vie.,  So.  13,  «.  88).— A  writ  directing  the 
EheriS  to  levy  apon  goods  and  chattels  does  uot 
authorise  him  oj  virtue  of  the  above  seotion  to 
lev;  opoQ  lands.  Ex  parte  Bu<k  of  AostaiL- 
xau,  1  S.C.B.  (Q.)  136.      (FuU  Conrt.) 

[Q.,  A(rr  of  1861.  s.  91.]— Writ  against 
adminiatratTlz  —  ExecaHen  —  Segiiiralion  of 
JL  fa.  on  land  of  ufticA  ad-minutTainx  i*.  at 
(ucb,  Oit  regUlered  proprietor  —  Siitrietion 
on  alienation  of  land — Involuntary  alienotion 
-Iitteitaey  Act  of  1677  (41  Vie.,  No.  24.)— 
The  prohibition  against  alienation  of  land  b; 
thesmninistrator  without  consent  of  benefloiiuies 
or  leave  ol  the  Conrt,  oont&ined  in  s,  24  o(  The 
Intestacy  Act  of  1877.  does  not  extend  to  an 
involontary  alienation  b;  process  of  law.  Where 
an  administrator  of  the  Isjid  of  on  in  testate  is  regis- 


__    — -.1  against  such  land  issued  upon  a 

t'udgment  obtained  against  the  administrator  in 
lis  representative  cuiscit;.  B.  v.  Bourne.  Ex 
parte  Sfbesbbb,  8  Q  UJ.   Id.     (FuU  Court.) 

[Vicroiiii,  Act  of  1890,  s.  138.]  -Writ 
against  executor — Land  rtgiitertd  in  name 
OJ  —  Begittration  of  trantfer  Jrom  iheriff. — A 
judgment  obtained  against  a  person  in  his 
individual  oapacit;  cannot  be  registered  against 
land  held  by  him  as  executor  under  The  Traru- 
fer  of  Land  Act,  1890.  BiujiNO  v.  Nicholas,  19 
V.L.B.  110. 

B.  Effsct  of  SU2. 
[8.A.,  Act  OF  1861.]-PurchaBer,  rights  of.— 
A  puichaseT  ol  a  lease  from  the  sheriff,  who  sells 
b;  virtne  of  a  writ  of  fi.  fa. .  is  estopped  from  set- 
ting up  any  Informality  in  the  tranuFer  where  he 
has  subsequently  naid  rent  to  the  lessor.  Semiile, 
that  since  the  Beu  Property  Act  reeognises  no 
estate  which  does  not  appear  on  the  raster,  the 
existing  form  oF  transfer  from  the  sheriff  confers 
no  valid  title  on  the  pnrchaaeT.  DurHKBarora 
v.  Wadbim,  6  S.AX.R.  17.     (FoU  Court.) 


[S.A.,  An  or  1861.]— Purchaser,  rights  ot,— 
The  sherifl  has  no  power  to  convey  or  transler 
to  the  pnrohasers  land  under  The  Real  Property 
Act  of  1861  sold  by  him  bj  virtue  of  a  writ  of  fi. 
fa.  And  (per  Wearing  J.)  :  Qwtrt,  whether  he 
has  power  to  sell  land  under  that  Act  1  Palmbb 
V.  Ahduwh,  7  S.A.L.B.  19 ;  8  S.A.L.B.  281. 
fFull  Court.) 

[Q..  Aot  or  1861,  as.  43,  91.]— PurcluiBer, 
rights  ot—SaU  before  regiitratian  oi  writ.— A 
levy  and  sale  by  the  sheiiS  is  not  ol  the  less  eSeot 
by  reason  only  ol  its  having  taken  place  belore  a 
memorial  of  the  writ  was,  under  s.  SI.  entered 
on  the  regialer  book.  It  It  not  l^e  duty  of  the 
Begtstrar  to  register  the  sheriff's  conveyance, 
but  the  sheriff's  vendee  must  bring  an  action  of 
ejectment.  Ex  parte  Bank  or  AnsTOALABU, 
1  S.CJt.  (Q.)  136.     (FuU  Court.) 

[ViCToau.  Act  of  1866.]— Prior  purchaser 
^Unpaid  vendor.  —  Purchase  at  a  sheriff's 
sale  of  the  interest  of  a  registered  proprietor, 
perieeted  by  transfer,  held  void  as  against 
the  plaintiff's  interest  as  prior  pnrebafiei  from 
the  registered  proprietor,  but  good  as  against 
the  registered  pronristor's  right  and  interest  in 
respect  ol  unpaid  parcbaae -money.  Bbew  v 
JoNiB,  2V.E.  (E.12o;2A.J.B.  6. 

[ViOTORii,  Act  of  1866,  s.  106]- Specify- 
ing statement— Land  of  anotkrr  proprietor 
tpecifUd.  —  Where  the  specifying  statement 
nnder  b.  106  erroneously  described  the  land  ot 
another  pronrietor  ol  ue  same  name  as  the 
judgment  debtor,  and  the  sheriff  executed  a 
tronster  of  the  land  specified  to  a  purchaser 
which  was  duly  registered  ;  Held,  that  the  title 
of  tbe  former  registered  proprietor  was  superseded. 
HAssfFT  V.  CoLowuL  BuiE,  7  V.L.B.  (L.)  380: 
8  A.L.T.  38.     (Full  Court.) 

[8.A.,AcT  OF  1861;  AMKHuiHa  Act  of  1878, 
ss.  41,  67.]— Unregistered  transfer  from 
proprietor. — The  transferee  nnder  an  uniegis- 
lerea  transfer  from  the  registered  proprietor  ot 
land  under  tbe  Beol  Property  Acts  is  the  equi- 
table owner  ol  the  land,  besides  having,  under  s. 
67  of  the  Amending  Aot  (1878),  a  right  or  claim 
to  be  registered  as  proprietor.  The  sheriff  nnder 
a  writ  of  venditioni  exponiu  bos  only  power  to 
sell  the  debtor's  beneficial  interest,  and  the  rights 
ot  other  beneficiaries  antecedent  to  tbe  writ  of 
fi.  fa.  will  be  protected  on  proper  proceedings 
being  token,  at  any  time  before  the  registration 
of  the  transfer  from  the  sheriff.  On  January 
10th,  1883,  L.  executed  s  transfer  ot  loud  under 
"     "     '   "  "lOt  to  B.,but   the  transfer 

On  February  16th,  1883,  a 
wniof  jl./a.  issued  on  a  judgment  against  L. 
was  lodged  with  the  ReglBtrar-General  and  regis- 
tered. The  sheriff  o^rwarda  sold  to  T,  and 
exeonted  a  transfer  to  him.  Held,  that  B.'s 
unregistered  transfer  took  precedenoe  ot  the 
nnregistered  transfer  by  the  sheriff,  and  that  B. 
was  entitled  to  have  hie  transfer  registered.  In 
re  Bosflorr's  Catsai,  17  S.A.L3.  178.  (Full 
Court.) 

[N.8.W.,  Act  of  1862,  ss.  92,  111.]— Un- 
registered transfer  from  registered  proprie- 
tor—18  Eliz.  e.  6~-Exception  of  tale  bona 
fidt  for  value — SaU  of  equity  of  redeatption — 
Notice  of  one  month  neeettary — 6  Vie.,  No.  9, 
«,  81.— A.  C.  was  the  registered  proprietor 
ot  certain  lands  oodet  the  Act,  sabjact  to  a 
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„  „}  for  £1300  to  the   Bonk  ol  A.     Th« 

mortgHge  hod  been  duly  refpatered  and  entered 
on  the  certiBcate  of  title.  Bhe  was  mlao 
indebted  to  the  firm  of  D.  and  P.,  to  which 
the  def  enduit  belonged,  and  &lso  to  MveraJ  other 
persona,  and  wm  in  fa^ct  insolvent.  She  signed 
AD  agreement  lor  sole  and  attemarda  eieonted  a 
trouafer  (which  was  not  registered)  on  24th 
Aagnat,  1B84,  to  the  plaintiff  (ber  son),  to  whom 
ehe  fioB  indebted,  and  wbo  paid  a  portion  at  least 
o[  the  purchase- mone;  and  paid  off  the  mortgage 
to  the  bank.  D.  and  F.  and  anotbei  creditor 
had  obtained  judgment  against  A.  C.,  and  writs 
of  ft.  /a.  were  issusd,  the  first  on  a9tb  August. 
These  writs  were  entered  in  the  Beal  Property 
Office  and  than  delivered  to  the  sherifT,  who 
advertised  the  land  tor  sale  oa  8th  October  and 
sold  It  on  Gtb  November  to  the  defendant  D.  A. 
0.  afterwards  sequestrated  ber  estate,  and  the 
plaintiff  c'aimed  that  the  agreement  and  transfer 
were  valid  as  against  the  defendant.  Htld,  that 
the  circDmstancea  ot  the  sale  showed  that  it  was 
intended  to  paaa  the  property  in  the  laod  to  the 
plaiotilT ;  and  therefore  although  it  was  intended 
to  defrand  A.  G.'s  creditors,  [be  sale  was  not  void 
nnder  1:1  Eliz.  c.  6,  and  further,  that  defendant, 
not  being  a  creditor,  couid  not  avail  himself  of 
that  defence.  The  Interest  which  a  eherifl  can 
sell  in  land  under  the  Real  Fropertf  Act  ia  still, 
iw  before  the  passing  ot  that  Act,  only  the  b«ie- 


it  that  is 
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the  entry  of  the  writ  in  the  Real  Property  GfBce. 
Onemonth's  notice  by  advertisement  olasheriff's 
sale  ol  an  equity  of  redemption  ia  necessary  by 
virtue  of  5  Vic..  No.  9,  t.  3i  (of.  Qneensiand  Act 
81  Vic.,No.i,t.6l]. 

The  deoree  was  allowed  to  remain  aneiecnted 
lor  one  month  in  order  to  allow  the  official 
assignee  ol  A.  C.'s  estate  to  take  proceedings 
to  set  aside  the  sale.  Colbmak  c.  De  Libbi,  0 
N.8.W.L.B.  (Eq.)  104. 

fViCTOKii.  Act  of  1890.  s.  139.]  —  Volun- 
tary settlement — Sale  by  elicrig'-  Ittghu  oj 
voluMary  lettleet — Frior  eqaitubU  iiittreiti^ 
la  ElU.  e.  5—SeltUinfni  to  df/tat  crediUtn 
— Inconu  payable  lo  nelllor  vnlil  iatolctitey — 
Ei-idtnrt—Hare  ligal  ettate  ~  Kftriiining  tram. 
/er. — A  vendor,  having  sold  land  at  Ascot  Vole 
under  the  Transfer  ot  Land  Act  to  a  purchaser, 
partly  for  cash  and  partly  by  promissory  notes, 
nnder  a  contract  of  sale  containing  the  usual 
condition  that,  on  default  in  payment  of  any  ol 
the  promissory  notes,  the  vendor  might  rescind 
the  contract  and  re-sell  the  property,  afterwards 
executed  an  indenture  where'iy  he  granted  and 
assigned  to  a  company  certain  lands  —  lands 
bought  and  not  paid  for  —  and,  aa  weU,  the 
money  represented  by  the  promissory  notes  as 
the  benefit  of  all  securitiea  for  the  aame,  the 
contract  ol  sale,  sjid  ali  iiis  estate,  right,  title 
and  interest  in  the  moneys  and  contract,  to- 
gether with  the  power  for  the  company  to  sue 
for,  recover,  and  give  valid  receipts  for  the  par- 
poses  aforesaid,  and  to  execute  and  do  oU  such 
instruments  and  things  as  should  be  necessary 
or  eipedteiit  upon  Irujt  for  sale,  and  out  ol  Uie 
proceeds  to  reimburse  itsell  moneys  expended  in 
fartherance  of  the  trust,  and  moueya  which  it 
was  to  advance  for  the  erection  ot  buildings  on 
the  lands,  and  in  payment  ot  the  porchase  money 
on  the  lands  bought  but  not  wholly  paid  for,  upon 
trust  to  pay  the  annual  income  to  him  daring 


bis  life,  or  until  he  should  become  insdveot  m 
ahould  assign,  charge,  or  enomnber  the  same,  or 
do  or  suffer  anything  whereby  the  same  wosld, 
through  hia  own  act  or  default,  or  by  i^anticin 
or  procesB  ol  law  or  otherwise,  become  Tested  in 
or  payable  to  some  other  person,  with  remunder 
over  to  bis  children.  He  then  appointed  tbc 
company  liis  attorney  under  power,  tai,inier  aJia, 
gave  them  power  to  exercise  and  enforce  >U 
rights,  powers  and  remedies  vested  in  or  eierdi- 
able  by  him  in  respect  of  any  ol  the  contracts  ol 
sole,  and  to  enforce  specific  performance  tbereol, 
or  to  abandon,  vary,  or  rescind  the  same,  or  to 
re-sell  the  land  mentioned  in  any  ot  the  eon. 
tracts  of  sale  on  default  being  mode  by  the  ft:- 
chaser  in  payment  ol  his  promissory  notes.  Ibe 
company  accepted  and  entered  upon  the  tmsu 
ot  the  indenture.  The  promissory  notes  ol  Ibi 
purchaser  oEthe  Ascot  Vole  lands  were  overdoe 
and  dishononred,  when  judgment  wa£  recoveied 
against  the  vendor  and  settlor  by  a  creditor  wbo, 
on  the  33[d  May,  18<J3,  issued  eieontion  on  Ibt 
judgment,  and  duly  served  a  copy  of  (he  writ  ol 
ft.  Ja.  OQ  the  Registrar  ol  Titles  under  s.  139  ol 
The  Tratiiftr  of  Land  Acl,  1890  together 
with  a  statement  duly  specilying  (he  JaM 
Tale  land  as  the  land  to  be  affected.  This  copj 
writ  and  statement  was  duly  registered  in  Uie 
register  book.  On  28th  June,  189:1,  the  sbetif 
sold,  under  the  Ji.  fa.,  all  the  right,  title,  and 
interest  (il  any)  of  the  settlor  in  and  to  this  laiul 
On  the  same  day  the  company  lodged  with  ibc 
Registrar  for  registration  a  transfer  bevinf 
date  the  26th  June.  180S,  by  the  setUor  ol  all  bit 
estate  and  interest  in  and  to  this  land.  On  tbe 
Sth  July,  imZ,  the  aheriff  aigned  a  tranefer 
under  s.  139  to  the  plaintiff  of  oU  tbe  settloi'i 
estate  and  interest  in  the  land,  and  the  plsinliC 
lodged  the  transfer  for  registration  on  ihe  7ib 
July,  1898,  and  on  the  31st  August,  1893,  com 
menced  on  action  against  the  company,  clsimisg 
that  he  was  entitled  as  againat  the  companj  to  i 
trauster  of  all  the  estate  and  ioterest  of  Ibe 
settlor  to  the  land.  Htld,  that,  aeaumlug  thil 
the  legal  estate  remained  in  the  settlor  st  tbt 
date  ol  the  sheriff's  sale,  and  was  now  Id  tbe 
plaintiff,  it  was  a  bare  legal  estate,  and  tbfti  tbe 
whole  beneficial  interest  in  the  land  had  passed 
to  the  company,  and  that  the  settlor  had  giici 
to  the  company  all  the  practical  advantsim 
which  it  could  have  if  the  legal  estate  bad  been 
conveyed  to  it.  Hild,  alto,  that  tbe  limitilion 
over  in  case  of  the  settlor's  insolvency  did  not 
afford  sufficient  proof  that  the  deed  vu 
fraudulent,  and  therefore  void  under  (be 
Statute  13  EHa.  c.  S.  Held,  fuithfr,  tbst 
tbe  sale  by  the  aheriff  was  subject  to  all  tbe 
equitable  claims  to  which,  in  the  hands  of  Ibf 
settlor,  it  was  subject,  and  that  aa  the  whole 
beneficial  interest  passed  from  the  aettlor  to  tbe 
company,  tbe  company  was  entitled  to  call  opco 
and  compel  the  purchaser  from  the  aheriS  u 
execute  in  ita  favour  a  transfer  of  the  settlor's 
interest,  and  that  the  Court  would  not,  at  bis 
suit,  restrain  the  registration  of  tbe  compss; 
under  ita  transfer.  Rows  v.  Egcin  Tsusriffi 
AKn  AosNci  CourkSY  Lhotid,  31  TX.B.  |E£ 
(Full  Court) 

C.  Dcrrra  or  BsoisntiB. 

tTiCTOBU,  Act  or  1866.1— Duty  of  Registnr 

-/«MU  of    tUle  to   parelautT—ilon-tai^linti 
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pover  of  the  B«[istriir  to  refuse 
certificate  of  tltld  to  a  Hberifl' 
gTound  ol  non-complionca  with  the  Btatutorf 
lorm&litieH  neceseat;  in  oonnectioD  vith  the 
sherifT'E  sale :  Ste  ex  parte  Rosa,  2  T.B.  (L.)  10 ; 
a  AJ.B.  19.    (Fnll  Court.) 

[TiotoBU,  A.(Tr  or  1866,  a.  106.]— Duty  of 
Regiatrar — Trant/er  amjlieting  aith  temu  of 
imtrununt  a/till«  undertBlacli  lajid  lold  U  held. — 
Under  a.  106  of  the  Transfei'  of  Land  Statute  the 
Bagistrar  mast  regiatet  the  first  sheriff's  tranaler 
lodged  witb  him,  it  it  be  lalid.  If  suoh  transfer 
appears  to  conflict  with  a,  condition  in  the 
irtHtnunant  of  title  which  prohibits  tmnsfec,  the 
Begistrar  moat  decide  judicially  whether  euch  a 
ooMition  is  &  valid  one.  Ex  parte  Bono,  6 
T.L.B.  (L.)  468  ;  2  A.L.T.  94.     (PnU  Coart.) 

rVicTOBu,  Act  oi- 1868.]— Duty  of  Regiitrar 
— Govmant  not  toatiign  /cuM.^NotwithBtaDding 
a  covenant  in  a  lease  (not  to  aasigc,  the  sheciS 
can  sell  the  lessee'a  interest  in  the  lease,  and  the 
Kegistrar  mast  register  the  aheriff'a  tranafer. 
Eij)arteEijJBO!J,6V.L.K.(L.)S9.   (FaUCourt) 

[Q.,  Act  of  1861,  aa.  83.  84,  43,  48,  139 ;  Act 
or  1877,  B9.  14,  15,  SS.J-DutyofRcgietrar- 
Jfciiwtration  of  execution  creditor — Priority On 

37th  Aognst,  1886,  N.,  being  the  registered 
proprietor  of  oertoia  land  ondei  the  Beal 
Property  Acts,  executed  a  tranafer  of  the  land  to 
U.,  and  on  the  eth  September,  1886,  the  Crown 
ftrant  and  traustei  were  lodged  for  registration. 
On  the  2nd  September,  1886,  two  writs  of 
execotion  aminst  N.  had  been  lodged  in  the 
reglatry,  and  on  the  7t1i  September,  1886,  the 
B^istrar  entered  them  on  the  deed  of  grant  and 
in  the  register  book,  against  the  land.  Htld, 
that  the  Kegistrar  has  no  authority  to  determine 
questions  of  priority  between  the  transferee  and 
the  eiecntioQ  creditor,  and  that  he  was  juatifled 
in  refusing  to  register  the  transfer,  uiUess  the 
transferee  endorsed  on  it  the  two  writs  of 
eiecntion  as  charges  upon  the  land,  H'Qlonk 
V.  RBoiBTaiB  OF  Trails,  2  Q.L.J.  182.  (FuU 
Court.) 

[Q..  Am  or  1861.]— Duty  of  Begiatrar— 
Tranifer,  regiitration  of — Judgment,  ijidontment 
of,«n  tranifer. — Where  a  judgment  ia  entered 
on  the  register  against  cectain  land,  it  is  the 
duty  of  the  B^strar  to  refuse  to  register  a 
transfer  of  the  certificate  of  title  for  tne  said 
land,  unless  the  judgment  is  indorsed  on  the 
transfer.  M'Olohe  v.  Bboistiub  of  Tttlks,  2 
Q.Ii.J.  182,  followed.  Pbbeihb  v.  Uioibtbax  of 
Trmts,  a  Q.L.J.  47.     (FuU  Court.) 

D.  Fbiouties. 

K.S.W.,  Aoi  or  1862,  ss.  93,  111.]— Equit- 
mortgage^  (7nrefn>l^«f  mortgage — Cavtat 
— Notwe.— B.,  the  registered  proprietor  of  two 
allotments  of  land,  deposited  Qie  certificates  of 
title  with  a  bank  to  secure  advances,  and  exe- 
cuted a  memorandum  of  mortgage  of  one  of  the 
allotments,  which  mortgage  was  not  registered. 
Subsequently,  a  writ  of  execution  against  B,  was 
registered,  and  the  sheriff  sold  to  E.  all  B.'s 
right,  title  and  interest  in  the  allobnenta.  At 
the  time  ol  the  registration  of  tfae  writ  no  en- 
cumbrances on  the  land  appeared  on  the  register. 
B.  having  made  application  to  have  the  transfer 
to  him  from  the  sherifl  registered,  the  bank 
lodged  a  caveat.     E.  then  moved  to  have  the 


caveat  removed  from  the  file,  held,  that  all 
that  E.  obtained  by  his  purchase  from  the  sherlil 
was  B.'s  right,  title  and  interest.  The  tranafer 
not  being  from  a  registered  proprietor,  s.  Ill  of 
the  Beal  Property  Act  did  not  apply.  Applicatloii 
refnaed.  Re  Elliott,  7.  K.B.W.L.B.  (L.)  271. 
(Full  Court.) 

[ViOTOBLi,  Act  of  1866,  s.  106.] —Equitable 
mortgage.  —  Mortgage  —  Caviat  —  Priority  of 
trantferee  from  ihirijf. — F.,  the  registered 
proprietor  of  land,  deposited  his  Crown 
grant  by  way  of  equitable  mortgage  with 
the  plaintiff.  Shortly  afterwards  a  credi- 
tor obtained  judgment  against  F.,  and  on 
14tli  February  duly  lodged  a  copy  of  writ  of  H.  la. 
against  the  land  under  s.  1(%.  The  plwntiS, 
ten  days  afterwards,  obtained  a  mortgage  under 
the  Act  from  P.,  lodged  a  caveat,  and  served 
notice  of  his  claim  on  the  sheriff.  Defendant 
purchased  from  the  sheriff,  and  presented  his 
transfer  for  registration,  but  the  Begistrar 
refused  to  register  his  transfer.  In  an  action 
between  the  parties:  Held,  that  defendant  bad 
obtained  priority,  Patcebll  d.  Uaumsbli^  7 
V.L.K.(Eq.)6. 

[TicTOBu,  An  OF  1890.]— Equitable  Mort- 
gage— Agreement  to  depoHt  title  deedt  made 
prior  to  rtgittration  of  Ji.  fa. — Actual  depoHt 
after  regiilraiion  of  fi.  fa. — Where  an  agree- 
ment to  create  a  mortgage  by  deposit  of  a 
title  deed  to  land  was  made  before  the  registra- 
tion of  a  Ji.  fa.  against  the  land,  but  the  actual 
deposit  was  made  after  such  r^;;istration,  and  the 
sheriff  sold  under  the  d.  fa.:  Held,  that  the 
aheriff'a  transfer  took  priori^  over  the  equitable 
mortgage.  CoLotruL  Bini  or  AasTRiLisu  «. 
BrnoELL,  19  T.L.E.  280. 


does  not  become  the  transferee,  a 
the  proprietor  thereof,  until  auch  tranafer  Is 
entered  by  the  Registrar  in  the  register  book. 
The  sale  under  the  writ  does  not  necessarily 
exclnde  the  righta  of  an  unregistered  equitable 
mortgagee  whose  right  baa  accrued  before  service 
of  a  copy  of  the  writ  of  fi.  fa.  upon  the  Regis- 
trar. Natiohu  Bahi  r.  Moskow,  13  Y.L.B.S; 
8  A.L.T.  146.     [FuU  Court.) 

(TioTowi,  Act  of  186G,  s.  106.]— Mortgage 
of  land  under  the  Act  to  a  building  society 
—  Ab$olute  tranifer  to  the  lociety  leitk  deed 
of  defeaiance — Fi.  fa. :  not  regUttred  againit 
mortgagoT'i  interul—FuTehaier  from  iheriff— 
Purehaier  from  mortg'gor  —  Btal  Property 
Statute,  1864  (Ho.  213),  i.  182.— Where  a 
registered  proprietor  of  land  tranafered  the  land 
to  a  mortgagee,  the  contract  between  them 
providing  that  the  mortgagee  should  be  restored 
as  proprietor  in  fee  free  from  any  encumbrance, 
a  deed  of  defeasance  being  executed  by  the 
mortgagee  to  secure  the  mortgagor's  right  of 
reden^tion :  Held,  that  the  simple  delivery  by  a 
judgment  creditor  of  a  ^tHof  fi.  fa.Ao  theahenff, 
without  either  delivery  of  a  memorandum  to  the 
Begister-Qeneral  under  the  general  law  (Act  No. 
213,  a.  182),  or  service  upon  the  Begistrar  of 
Titles  of  a  copy  of  a  writ  with  a  apecifying 
statement  under  Act  No.  301,  s.  106,  did  not  bind 
the  mortgagor's  interest  so  aa  to  invalidate  an 
assignment  for  value  by  liim,  after  aooh  delivery 
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of  tbe  writ,  and  after  ftdvertiMment  br  the  sheriff 
ol  hia  intention  to  sell  at  a  Fature  date  all  the 
mortgagor's  interest  in  the  land.  Held,  alio, 
that  snch  assignment  was  good  as  against  a 
parohaser  from  the  sheiLEF  nith  notice  thereof, 
although  such  purchaser  subaequentl;  paid  of! 
tbe  mortgage  and  obtained  a  transfer  to  himself 
in  tee,  and  that  the  assignee  was  entitled  to 
restrain  the  registration  of  the  transfer  b7  tbe 
mortgagee  on  oondition  ol  his  repaying  to  the 
purchaser  the  mortgage  debt,  vith  interest  and 
OOBta  aubsequent  to  the  hearing.  Qvare,  whether 
the  interest  of  the  mortgagor  was  such  as  could 
be  registered  under  the  Act  No.  SQl,  and  whether 
it  was  neceBsar;  to  deliver  a  memorandum  of 
the  writ  of  ^. /a.  to  the  Segistrar-General  under 
Act  No.  213,  s.  182,  or  to  serve  on  the  Registrar 
of  Titles  a  oop^ol  the  writ  ae  required  bj  s.  IQ6 
of  Act  No.  301.  Sander  v.  Twioa,  18  T.L.B. 
765;  9  A.L.T.  101.  (Fall  Court.)  Set  alto 
Watson  h.  Boval  Pirmanemt  BuiLoiNa  Sociktt, 
14  V.L.B.  283,  tupra,  tub  Uobtqaoe. 

[VicTORU,  Act  of  1866.]— Prior  purchaser 
— Unpaid  vendor.  —  Purchase  at  a  sheriff's 
sale  of  the  interest  of  a  registered  proprietor, 
perfected  b;  transfer,  held  void  as  against 
the  plaintiff's  interest  as  prior  purchaser  from 
the  registered  proprietor,  bat  good  as  against 
tbe  registered  proprietor's  right  and  interest  in 
respect  of  unpaid  purchase -mone;.  Brew  v. 
JoHEH.  2  V.B.  (E.)  20;  3  A.J.R.  6. 


[N.S 


.  33.34,47;  Act  or 
1873,  B.  1.]— Transfer- C?r((;^caJ(  of  tilU.— 
On  4th  March,  1869,  O.  conditionallj  purchased 
the  land  in  question  ;  on  11th  March,  1872,  O. 
transferred  to  defendant  by  notification  to  the 
land  agent  of  the  district.  On  the  6tb  Septem- 
ber, 187'2,  a  Grown  grant  was  issued  to  Q  ,  and 
in  1880  the  sheriff  sold  under  a^,  fa.  all  G.'s 
right,  title  and  interest  to  P.,  and  subsequently, 
in  the  same  year,  F.  obtaioed  a  certilicate  of  title. 
Id  1881  P.  sold  to  W.,  to  whom  a  fresh  certifi- 
cate ol  title  was  issued.  Later  in  the  same  year 
W.  sold  to  the  plaintiff,  by  memorandum  of 
transfer  endorsed  on  W.'s  certificate.  No  fresh 
certificate  of  title  was  issued  to  the  plaintiff. 
Eeld,  that  the  plaintiff  was  entitled  to  maintain 
an  action  ot  ejectment  against  the  defendant 
Sec.  S3  of  the  Act  of  1S62  applies  to  cases 
where  a  grant  from  the  Crown  has  been  issued 
subsequently  to  the  passing  of  the  Act,  aad  makes 
a  certificate  ot  title  conclusive  evidence  of  the 
things  stated  in  it.  The  plaintiff,  by  virtue  of 
s.  1  of  the  Act  of  18T3,  has  the  same  rights  as  it 
a  fresh  certificate  of  title  had  been  issued  to  him. 
And  tbe  endorsement  ol  the  memorandum  of 
transfer  on  the  certificate  to  W.  is.  by  virtue  of 
e.  34  ol  the  Iteal  Property  Act,  evidence  ot  the 
registration  of  the  transfer  from  W.  to  the  plain- 
tiff. Semble,  that  by  a.  47  of  the  Real  Property 
Act  all  the  rights  of  W.  were,  by  the  etecution 
of  tbe  memorandum  of  transfer,  conferred  on 
the  plaintiff.  Phillips  v,  McLachlak,  5  N.S.W. 
L.R.  168.     (FnU  Court.) 

[8  A.,  Act  or  1861;  Amendino  Act  or  1878, 
BB.  41,  67,]  — Unregistered  transfer  from 
proprietor.—  The  transferee  under  an  unregis- 
tered transfer  from  the  registered  proprietor  ot 
land  under  the  Keal  Properly  Acta  is  the  equi- 
table owner  ot  the  land,  besides  having,  under  s. 
67  of  the  Amending  Act  (1871),  a  right  or  claim 
(0  be  registered  as  proprietor.     The  sheriff  under 


a  writ  of  veriditvmi  exporuu  has  only  poser  to 
sell  the  debtor's  beneficial  interest,  and  the  rights 
of  other  benefioiories  antecedent  to  tbe  nrit  d 
Ji.  fa,  will  be  proteclod  on  proper  pn>ce«diii|p 
being  taken,  at  any  time  before  the  registraliiio 
of  the  transfer  from  the  sheriff.  On  Janoarc 
lOlh,  1883.  L.  eiecuted  a  transfer  of  land  ania 
the  Keal  Property  Act  to  B.,  but  tbe  tianstct 
was  not  registered.  On  February  16.  1883,  s 
writ  of  fi.  fa.  issued  on  a  judgment  against  L. 
was  lodged  with  the  Begiatrar-Oeneral  and  re^'a- 
tered.  The  sheriff  afterwards  sold  to  T.  mi 
eiecuted  a  transfer  to  him.  Held,  that  B.'s 
unregistered  transfer  took  precedence  of  the 
unregistered  transfer  by  the  sheriff,  and  thatB. 
was  entitled  to  have  his  transfer  regislerad.  In 
rt  Bobouet's  Caviat,  17  S.A.L  B.  173,  (Foil 
Court.) 

[TiCTOBiA  Act  or  1S90,  bs.  139,309;- 
Lodgtnent  of  copy  writ  of  fi.  fa.  wilb 
Registrar  of  Titles  — Charge  on  the  land- 
Regiitration  of  bona  Jidt  trani/er  within  thru 
moKtlu  ajler  lodging  copy  urit  of  (i.  fa, — Under 
a.  139  ot  The  Trawfer  of  Land  Act.  1890,  ibt 
service  of  a  copy  writ  of  fi.  fa.  binds  the  laDd 
specified  in  such  writ  for  three  months  from  if^' 
date  ot  such  service,  unless  in  the  meantime  tbr 
property  specified  is  sold  under  the  writ.  A 
transfer  of  property  from  the  judgineiit  debtor, 
made  before  the  service  ot  the  copy  writ  of  jS.  U- 
but  not  presented  lor  registration  prior  to  suctt 
service,  cannot  be  registered  during  the  period  ol 
three  months  from  the  date  ot  such  service  li 
the  copy  writ.  In  re  Sbkarb  and  Aj>ixb,  17  T.IaH 
316.     (FuU  Court ) 

[VioroKiA.  Act  or  1866,  b.  106.]  -  Lsie 
lodgment  for  registration  of  transfer  rroo 
BherifF. — "  My  impression  of  s.  106  is  tbst  it 
does  not  annul  a  sale  (of  land  under  the  Act)  In 
Ji.fi.  as  against  tbe  eieoution  debtor,  but  lesr» 
the  purchaser  exposed  to  be  defeated  by  bis  tc\i 
until  the  eieontiou  is  by  some  means  broogbi 
into  registration."  Per  Molesworth  J.  Vxim  , 
Hand-in-Hand,  rSo.,  Go.  V.  Nauohal  Bam.  i  \ 
V.L.B.  {Eq,J206,  219. 

[VicToWA,  Act  or  1866,  s.  106.]-L»ie 
lodgment  for  registration  of  transfer  lioa 
sheriff- KjTect  of  not  conforming  la  t.  IW 
—Offieinl  atagnee  of  execation  deifor. -i 
writ  of  Ji.  fa.  was  duly  served  on  the  Bepslrar 
in  accordance  with  s.  106,  but  the  transfer  Itoti 
the  sheriff  was  not  lodged  for  registration  vithb 
the  time  limited  (three  monthal.  In  the  attm- 
time  the  debtor  had  become  insolvent,  anJ  bis 
official  assignee  claimed  to  set  aside  tbe  traoifet  < 
OD  the  above  ground.  Held,  that  he  was  not  en-  ' 
tilled  to  do  so,  as  he  was  in  no  better  position  u 
against  the  transferee  than  the  debtor  binuelf 
would  have  been  it  he  were  not  inaolvent.  Oon 
0.  Lesser,  6  V.L.R.  (Eq.)  38. 

Q.,  Act  or  1861,  B.  91.]  -Late  lodgment  Iw 
registration  of  transfer  from  sbeiiff  — 
The  words  "  executed  and  put  ui  ion* 
within  three  calendar  months  from  the  d»" 
of  entering  such  writ,"  in  a.  91,  signify  only  1»  l 
sale  of  the  land  by  the  sheriff  within  tbe  tin' 
specified,  and  do  not  reqnire  that  a  translBT  « 
the  land  by  the  sheriff  should  be  prodoced  w 
registration  within  that  time,  but  priority  ""i 
be  lost  otherwisB.  Land  sold  by  the  s!'"j° 
under  a  li.  fa,  within  three  months  boa  tw 
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date  of  entry  o(  the  i»id  ivrit  on  the  regiBtar  is 
not  bound  b?  the  writ  ae  againet  a  parcfaaaer 
from  the  reglBtered  proprietor  who  haa  lodged 
bia  memoriuidum  of  transfer  before  the  pur- 
chaser tiom  the  BhertfT.  Rt  Geu.  FnoreitTT 
Acts,  i  Q.L.J.  70.     (PuU  Court.) 

[Q.,  Act  of  1S61,  s-  91  ;  Act  or  1877,  ra. 
14,  IB.]— I-ate  lodgment  for  regiatraiion  of 
transfer  from  aheiift—SigiitTaiiim  data  back  to 
ladgjmnt  —  Trantfer  from  Tegiitered  propru- 
tor.-  On  7th  Jans,  IB'JS,  a  writ  of  Ji.  /o. 
isBoed  on  a  judgment  against  D.  vas  produced 
at  the  Heal  Property  Office  tor  registration  against 
hiB  lands,  and  was  entered  in  the  register  book 
on  23rd  June.  On  11th  September  a  duly  exe- 
cuted transfer  by  D.  to  G.  wae  produced  fat  re- 
gistration, and  on  16lh  September  a  traneter 
from  the  ehariff  to  W.  was  produced  for  registra- 
tion. Held,  that  the  date  of  production  of  the 
writ  must  be  deemed  to  be  its  date  of  registra- 
tion, and  that,  as  the  three  months  within  which 
the  writ  bound  the  land  had  expired  before  the 
production  ot  either  of  the  transfers,  the  ordinary 
rule  as  to  priorities  between  the  instruments 
would  apply,  and  that  the  transfer  to  G  ,  being 
first  in  date  of  production,  was  entitled  to  priority 
oier  the  transfer  from  the  sheriff.  In  re  Uiune, 
9Q.L.J.  106.     {Full  Court  ) 

[VicTOBU.  Act  OF  1866,  s.  106.]— Land  sold 
under  two  writs — Priority. — Special  case  stated 
for  opinion  of  Full  Court.  Defendant  was  sheriff, 
and  pliuntiSs  had  caused  a  writ  of  Ji.  fa.  to  be 
iseuM  againet  the  goods  of  one  Bean,  and  de- 
livered to  him  on  SOth  September,  ISHO.  A  cer. 
tain  Bum  was  paid  on  the  writ,  leaving  a  balance 
of  £44  due.  In  Jnne,  1B82,  Mrs.  We,rburton 
issued  execution  against  Bean  for  £220.  and 
notice  of  the  issue  of  the  writ  was  ^iven  to  the 
Itegiatrar  of  Titles  in  compliance  with  s.  106  of 
the  Transfer  of  Land  Statute,  so  as  to  bind  lands 
belonging  to  Bean,  this  writ  was  also  given  to 
the  sheriit,  and  on  the  6th  July  he  sold,  under 
both  writs,  certain  freehold  and  leasehold  pro- 
perty of  the  juil){iDeot  debtor.  The  freehold 
realised  about  £70  and  the  leasehold  £2.  The 
plaintiffs  afterwards  served  on  the  Registrar  a 
notice  of  the  issue  of  their  writ.  It  was  contended 
for  the  plaintiffs  that  e.  106  had  nothing  to  do 
with  the  duties  of  the  sheriff,  but  was  only  a 
matter  of  conveyancing,  and  that  the  law  still 
remained  in  force  that  the  EberiS  must  pay 
creditors  according  to  the  times  of  the  delivery 
of  the  writs  to  him.  Judflment  for  plaintiffs. 
Beith  v.  Andebbon.  4  A.L.T.  ISl.    (Full  Court.) 

[Q ,  Act  of  1861,  a.  91.]  —  Land  sold 
under  two  writs— Prjoritj  of  rtgi/tmtion 
on  land — H.  M.  &  Co.  first,  and  plaintiff 
on  a  later  date,  delivered  to  the  sheriff 
writs  of  fi.  fa.  against  W.  and  D.  Plaintiff. 
after  delivery,  registered  his  Ji.  Ja.  in  the 
Beal  Property  Office  against  W.  &  D.'s  lands. 
H.  M.  &  Go.  registered  their  writ  on  the  land 
some  days  later  than  plaintiff.  The  sheriff  then 
sold  and  conveyed  under  both  writs,  with  notice 
from  plaintiff  that  his  Ji.  fa.  had  been  registered 
first,  and  of  his  claim  Co  priority  thereby.  In- 
stead of  satisfying  plaintiff's  claim,  the  sheriff 
paid  the  proceeds  of  the  sale  over  to  H.  M .  &  Co., 
whose  Ji.  fa.  was  first  delivered  to  him.  Held. 
that  the  plaintiff  was  entitled  to  the  proceeds  of 
the  sale,  as  his  writ  had  priority  over  H.  M.  it 
Co.'b  in  respect  of  tbe  land.  Peace  \:  Shibiff 
ot  QiTKBniuHn,  4  Q.X..  J.  S3.    (Full  Conrt.} 


and  statement  specifying  the  land,  lease,  mort- 
gage, or  charge  soaght  to  be  affected  thereby, 
presented  for  r^istration  under  s.  139  ot  The 
TraTujrr  of  Land  Act.  1890,  oannot  be 
registered  by  the  Titles  Office  unless  the  estate 
or  interest  ot  the  judgment  debtor  against  which 
it  is  sought  to  be  registered  appears  npon  the 
register  book  at  the  time  the  copy  Ji.  fa,  is 
lodged.  It  was  not  intended  by  that  section  that 
Biich  copy  /.  fa,  and  statement  should  be  re- 
tained in  the  office  until  sooh  estate  or  interest 
sboutd  appear  in  the  register  book.  Prior  to 
April,  1890.  C.  was  the  licensee  from  the  Crown 
ot  certain  land,  and  in  that  month  a  judgment 
was  obtained  against  him  by  R.,  and  a  writ  ot 
Ji.  Ja.  was  issued  thereon  on  tbe  ItJth  Augnst, 
1800.  On  the  22od  August,  1890,  C.  applied  for 
a  lease  from  the  Crown  of  the  land  of  which  he 
was  the  licensee.  The  apphoation  was  snbae- 
quentl;  a'  proved,  and  on  the  28th  October,  1800, 
the  lease  was  executed  b;  the  Govemor-in- 
Council,  and  on  the  2nd  December,  1890,  by  C. 
The  lease  was  for  fourteen  years,  from  tbe  1st 
March,  1890,  and  was  dated  as  of  that  date.  On 
the  nth  March,  1890,  C  had  executed  a  memo- 
randum ol  mortgage  over  the  land  purporting  to 
be  under  the  provisions  of  the  Transfer  ol  liand 
Statute  [No.  801)  in  favour  of  D.  On  the  11th 
December,  18B0,  at  11.87  a.m.,  a  copy  of  the 
writ  of  Ji.  Ja.,  together  with  a  statement  specify- 
ing the  land  sought  to  be  affected,  was  lodged  in 
the  Office  of  Titles  for  registration,  and  remained 
there  during  that  day.  On  the  same  day,  at 
12.30  p.m.,  the  lease  was  lodged  lor  registration 
and  entered  in  the  register  book.  On  the  same 
day.  at  1.47  p.m..  the  mortgage  was  lodged  for 
registration.  Held,  that  the  mortgage  was  en- 
titled to  be  first  registered,  inasmuch  as  it  was 
the  first  doonment  lodged  tor  registration  after 
the  entry  ot  the  lease  in  the  register  book. 
RicHiKDS  V.  Ciin(*-v,  17  V.L.B.  203. 

[Victoria.  Act  op  1866,  s.  106.]— Regis- 
tration of  purchaser  from  judgment 
debtor- WJi-fl.  writ  of  Ji.  Ja— On  2nd 
January,  1872,  B.'s  transferor  presented  for 
registration  under  tbe  Transfer  ot  Land  Statute 
transfers  ot  certain  lands,  and  on  the  21st  ot  tbe 
xame  month  B.  obtained  registration  ot  the 
transfers  and  the  usual  certificate  ot  title.  More 
than  three  months  previously,  viz  :— On  20lh 
October,  1871,  a  copy  of  a  writ  ot  fieri  Jaciat 
(which  had  been  iesned  by  the  Supreme  Court 
in  an  action  against  the  said  transferor)  was 
served  on  the  appellant  Kegistrar  under  s.  106  ot 
the  statute,  specifying  the  said  lands  as  "  the  lands 
sought  to  be  affected  thereby,"  and  was  by  the 
appellant  duly  entered.  On  6th  January,  l872, 
a  copy  ot  an  aliat  Jieri  facias  in  the  same  action, 
with  a  statement  specifying  the  same  lands  as 
the  lands  sought  to  be  affected  by  such  writ,  was 
also  sened  on  the  appellant.  On  3nd  and  2Sth 
March,  1872,  transfers  ol  the  same  lands  from 
the  District  Sheriff  to  tbe  respondent,  under  the 
alia*  writ,  were  lodged  for  re^iatration  with  the 
appellant,  who  refused  to  register  them  or  to 
issue  certificates  of  title :  Held,  on  petition  by 
the  respondent,  under  s.  139  of  the  said  statute, 
that  the  appellant  was  right  in  such  refusal.  B. 
had  prevjon^  to  5lh  Januuy,  1873,  aaquired  a 
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title  to  the  londa  which  coald  only  be  detected 
by  a  BherUTs  transfer  of  them  in  pursaanoe  ot 
the  original  writ ;  and  as  the  Teepondenfa 
tranafect  were  io  panaanoe  of  the  aliat  writ, 
and  wece  mode  at  the  time  when,  according  to 
the  statute,  no  valid  transfer  oould  have  been 
made  in  eieontion  of  the  original  writ,  the 
appellant  was  right  in  completing  B.'s  title  b; 
registriktion  on  2lHt  Jantiar;. 

The  pollc;  of  the  LegislatUTe  in  traming 
B.   lOG,   of  the  Act   of    1866  was  GTidently   (o 

{irevent  titles  tcom  lieing  affected  bejond  a 
United  time  by  the  operation  ot  uueiecnted  writs 
ot  execution  as  charges  on  the  land,  and  to 
reconcile  the  rights  ot  judgment  creditors  with 
those  of  a  pnrchsaer  for  value,  wiiethor  with  or 
without  notice.  There  is  nothing  in  the  statute, 
ot  in  thia  particular  section  ol  it,  to  prevent  a 
judgment  debtor  from  making  a  contract  tor  the 
transfer  ot  his  land  to  a  purchaser  tor  value 
subject  to  the  rights  which  the  section  gives  to 
an  execution  creditor,  or  to  a  possible  purchaser 
through  the  sheriff.  .  Such  a  contract  can  onl; 
be  perfected  through  registration,  and  must, 
therefore,  remain  defeasible  till  the  writ  la 
withdrawn  or  satisfied,  or  the  term  of  three 
months  from  the  da;  on  which  the  copy  waa 
served  has  expired.  BxarBTBAB  o*  TrrLH  v. 
PuiBSON,  3  App.  Caa.  110, 118. 

[<}.,'AcTor  1861,  s. 91.]— Duty  ofRegiatrar- 

Qeneral— Conpeyanc*  6y  ihtriff. It  is  not  the 

duty  ot  the  Begistrar-Oenera]  to  register  the 
sheriff's  conveyance,  but  the  sheriff's  vendee 
must  bring  his  ejectmeut.  Kx  partt  Bim  of 
Acsraiuau,  1  S.C.R.  {Q.)  126.     (Full  Conrt.) 

[Q.,  Ajjra  of  1861  akb  1877.]— Injunction 
Bgainat  Regiatrarof  Titles— Trani/er  undcr 
fi./a.^An  injunotion  will  not  lie  to  restrain  the 
Ite«lsttar  ol  Titles  from  registering  a  ttanafer 
nnder  ajf.  /a.  The  appropriate  remedy  by  a 
peraon  aggrieved  by  auch  a  transfer  is  an  injano- 
tion  against  the  proposed  transferee.  Ex  parte 
Himna,  B.C.B.,  18th  Feb.,  1892. 

E,  PaocEDms. 

[B.A..Aororl861;A.AcTorlST8,BB.4I,4S.}— 
Summons— fWi  Faciat — Unregi4lered  trantftr 
—Cavrat — On  18th  June,  1879,  a  writ  of  «.  /a., 
with  the  neoessary  statement,  was  lodged  with 
the  Begistrar- General,  and  an  entry  thereof 
made  on  the  register,  pursuant  to  s.  41  of  A.  Act 
(1878.)  On  25th  June,  after  sale  advertised  by 
the  shsriff,  a  caveat  was  entered  by  W  ,  claiming 
under  an  unregistered  transfer  dated  March, 
1878,  and  a  simi^taneous  deposit  of  the  certificate 
of  title.  On  Bummons  under  s.  43  of  A.  Act  (1878) 
the  Court  refused  to  order  removal  of  the  caveat, 
declining  to  decide  the  questions  involved  until 
the  caveator  had  had  an  opportunity  ol  bringing 
the  matter  in  some  more  formal  manner. 
Question  ot  rights  of  an  unregistered  transferee, 
and  ot  the  rights  conferred  by  a  deposit  of  a 
certifloate  of  title,  discussed.  Rt  Winaiit'e 
Caviat,  is  S.A.L.B.  70.     (FnU  Court.) 

[Q.,  Act  or  1861,  a,  33.]— Veating  order— 
Son-production  of  certificate  of  title.  —When  the 
vendee  ot  land  from  tbe  sheriff  under  the  Real 
Property  Act  cannot  produce  the  certificate  of 
title,  a  vesting  order  will  be  refused.  Cnumzas 
V.  Bwa,  1  8.O.B.  (Q.)  160. 


SCHEDULE  OF  TRUSTS. 

Not  an  "  inttrumfnt"  vnder  the  AiA 
See  Tkustb  and  Equhtkb. 

SCIRE  FACIAS. 

To  tet  atide  Croicn  ifrant  improperly 
obtained 

See  Crown  Gkani. 

SEARCH. 

Duty  of  searcher — Inquiry  a*  to  daeu- 
mentu  lodged  hut  not  regutered 

See  Rekedieb  fok    Dzpbtvatiox- 

AMuranee  Fund. 

In  re  Jackson,  10  N.Z.L.S.  148. 
PiUiet  01  ta—OmUsion  to  make  teareh 
— ContrUyatoTy  negligmee 

See    Rkhxdies  tok  Dbpbitation- 

Aiturance  Fund. 

SECOND  MORTGAGE. 

See  Catxat  ao-ainst  Dkalinob. 
See  MoBTOAOK. 

SECURITY. 

Where  caveat  removed 
See  Catbat  against  Dkaunos. 


SERVICE. 

Of  notice  of  mU  nisi  to  remitve  canat 
See  BBiNCtiHa  Lank  iindeb  An. 
In  rt  Buck,  I  T.L.B.  (L.)  819. 
Of  Twtice  of  application    for  order  to 
reitrain  Registrar  from  bringing  laM 
under  Act. 
It   is  sufficient  to  serve    this  notioe  on   tbe 
Registrar.      Service   on    the    applicant   is   not 
necessary.     Ex  parte  Bkisbel,  6  Y.L.B.  (L.)  Hi 


SETTLEMENT. 


To  defeat  erediton 

See  Sale  bt  SHBSiFr. 


SHERIFF. 

See  Sale  BT  Shbkht. 


'  SOLE  USE  AND  BENEFIT." 
See  Trusts  and  EQurnxa. 
Waltbu  v.  Bu>Bii>aB,  d  QJhJ.  11& 


SOI 


SOLICITOR -STATUTE  OF  LIMITATIONS— TAIL. 


SOLICITOR. 

Negligmce  by 
See  BRraoiNO  Lamp  undzs  Aot — 
(C)  (d). 

In  n  JoNis,  9  W.N.  (N.S.W.)  74,  84. 

Having  lien  on  deeeU  eannot  be  com- 
pelled (0  produce  thtm  under  ».  26  of 
the  Victorian  Act  of  1866. 
In  re  Cuia.  C  A.L.T.  64. 

SPECIAL  CASE. 
See  PsAOTKnt. 
Set  BsoisTBAB,  Duties  or 

SPECIFIC  PERFORMANCE. 

See  Tbusts  and  Equities — (C.) 

Prioritiee. 

See  Vendob  and  Pubohases. 

Of  agreement  for  leate 
See  Lease. 

Caveat  on  land  tov^ht  to  be  conveyed 
See  Caveat  aoaihbt  DxALDias. 

STAMP  ACT. 

Duty,  on  traTufer 

See  TuHSFXB 
Duty,  on  nomination  of  trutttet 
See  Tbusts  and  Equities. 

A  trantactioh  ahich  ii  in  effect  a 
mortgage  will  not  be  treated  a»  a  trane- 
ferjor  the  purpose  of  ttamp  duty. 

Ex  parte  Bali.arit  L.M.  and  A.  Co., 

Ltd.,  17  A.L.T.  43. 
Stamp  duty  payable  a*  on  conveyance 
where  land  brought  under  Act  in  name 
of  purchaier. 

Ex   parte    Cumold,  S    N.8.W.L  B. 

(aL.)  176. 

STATUTE  OF  LIMITATIONS. 
See  AsvKSBf  Pobbxbsion. 
See  BouNDABiBs. 

See  BuiKaiNa  Land  undsb  Act. 
See  CBBTincATE  op  Tikui — (^A.)  (1) 
Poicers  of  Registrar 
See  Cbown  Gbamt. 
See  Reukdieb  roB  Depbivation. 
A  perion  barred  by  statute  cannot  pre- 
vent  applicant   from    bringing    land 
under  Act 
See  BmNoiNS  Land  undeb  Aot. 
Biu.  D.   Becuunn,   10  N  8.W.L.K 
(Eq.)  261. 


[ViCTOBiA,  Act;  of  1888,  b.  ii.]— Information 
—Etcheat—Statuti  of  Limitatioru  (No.  213; 
Part  II.  —  Injunction  —  Juritdiction.  —  There 
U  jnriedicUon  m  Eqait;  to  entertain  an  inioi- 
nution  filed  b;  the  Atlomef-QeneT&l  {or 
a  decUration^  of  die  title  of  the  Crown  to  on 
esoheat,  and  tor  an  injunotion  against  an; 
dealing  with  tba  land  by  the  BegiBtror  ot  Titlei ; 
althongh  the  injimctioii  Bhowg  a  legal  title  in  the 
Ciowa  and  alleges  no  special  gronnd  ol 
eqoitabla  jnTisdiotion.  The  Statute  ol  Liviita- 
tioni  (So.  213),  Part  U.,  does  aot  affaot  the  Crown. 
AnoBmi-QEHzSAi.  v.  HooaAN,  8  Y.L.B.  (Eg.) 


SUCCESSION. 
To  wife'e  realty 

See  Husband  and  Witk. 


To  compel  Registrar  to  act 
See  Reqibtbab,  Duties  of. 

SUPREME  COURT. 
Juritdiction 

See  Pbactice. 
Poieen  of — Calling   in  certificate   of 
title 

See    Gebtifioate    of  Title — (A) 

Cancellation. 

SURVEY. 

See  Bound  ABIES. 

TAIL. 

See  also  Ebtate  Tail. 
[Q.,  Aot  oi  1861,  w.  1,  16.  26,  86,  87,  38. 
48,  46,  112;  Act  or  1677,  a.  Sl.J— 
Estate  tail— DisentailinE  deed. — Deeds  Regtt- 
tration  Act  (7  Vie.,  No.  IS),  ».  U-TitUi  to  Land 
Act,  1858, 1. 20— StattOe  De  Donii  Conditionaliinu 
(1  Ed.  I.  e.  1]—The  Finet  and  Recoveriei  Act  (8 
and  4  Wm.  IV.,  c.  14)—SettUd  Land  Act  0/I886 
(60  Vie.,  No.  13),  1.  81  {Sy— Power  to  bar  entail 
— Landi  under  Real  Property  Act— Lands  not 
under  Act—Special  eaie—0.  XXXIV  ,  rr.  1  and 
i.—By  a  marriage  settlement  made  in  1867.  two 

eeoes  of  land,  herein  colled  the  Edward  Street 
nd  and  the  Elizabeth  Street  land  respectively, 
conveyed   to  a   trustee  tor  the  tollowing 

: — To  th«  use  ol    the   intended  wile,   the 

plaintiff  E.  A.,  for  lite,  with  remainder  to  the 
isane  ol  the  marriage  as  tenants  in  common  in 
tail,  with  cross  remninderg,  and  with  ultimate 
remainder  in  lee  to  the  intended  husband.  The 
marriage  was  duly  celebrated,  and  in  1866  the 
huBbond  died  intestate,  leaving  a  eon  (his  heir] 
Bad  two  daughters,  who.  with  die  widow  and  the 
husbands  ot  the  daughten,  were  the  plaintiSB. 
Some  years  later,  on  the  application  ot  the 
troBtee  for  qbob,  the  Elisabetn  Street  land  waB, 
apparently  by  inodvertenee  of  the  Seal  Property 
Omoe,  btongnl  onder  the  Benl  Property  Aet,  and 


TAIL— TENANT  FOB  LIFE— TBANSPEE.  S04 

"TENANT  OB  OOCUPIEB." 

See  Intkrpbeiation —  Word$, 

TIME. 

For  lodging  caveat  againtt  applkabo* 
cannot  be  ejrtended 

See  Bbinoino  Laud  ukdeb  Act 
fn r< Bbouobtok, 6  W.N.  (N.S.W.)«- 

TITLE. 

See  Gebtificate  of  Title. 
See  Orowh  Grant. 
See  Instruments  and  Documehis 
OF  Title. 


a  certificate  ot  title  was  Usued 
the  trtiBtee,  who  shortl;  afteTweids.  by  a  uomj- 
natioD  of  trustees,  traoBterred  the  land  to  the 
defendants  upoa  the  truBta  ol  the  settlement  of 
1S5T.  In  1896,  the  defendants  were,  bj  order  of 
Court,  appointed  trosteeB  of  the  Edward  Street 
land  under  The  Settled  Landi  Act  of  1886,  and 
Buhsequentl;  the  tenant  for  lite  sold  the  land  for 
£3000.  nhioh  amount  remained  in  the  hands  of 
the  defendants.  In  1898,  a  dead,  to  which  all 
the  plaintiBB  and  the  defendants  were  parties, 
was  executed,  which  poiported  to  convej  the 
Elizabeth  Street  land,  and  the  £3000  represent- 
ini;  the  Edward  Street  land,  to  the  defeodante 
upon  tniet  to  hold  the  same  eubject  to  the  hfe 
estate  (except  with  respect  to  the  £3000.  in  whioh 
the  plaintiff  E.  A.  gave  up  her  life  estate)  of  the 
plaintiff  E.  A.,  but  discharged  from  the  estates 
tul  of  the  issue  of  the  marriage,  and  atl  estates 
to  take  effect  after  the  determination  of  such 
estates,  and  to  hold  them  so  discharged  to  the 
use  of  the  three  children  of  the  marriage  as 
tenants  in  common  in  fee.  The  plaintiff  E.  A. 
concurred  in  the  deed  as  "  Protector  of  the 
Settlement,"  which  was  executed  and  acknow- 
ledged as  prescribed  by  s.  16  of  Jhe  Detds  Regit- 
tration  Act,  184S.  In  an  action  to  determine  the 
rights  of  the  parties  under  the  deed  :  Hild,  that 
the  regiatered  proprietor  of  an  estate  tail  under 
the  Beal  Property  Acta  can  diapose  ol  it  bj  an 
instrument  duly  registered,  and  that  the  deed 
was  consequentlj  a  vahd  disposition  of  the  equi- 
table estales  (ail  in  the  land  held  under  the  Real 
Property  Acts,  and  also  of  the  legal  interests  in 
the  £3000  which  represented  the  land  not  under 
the  Beal  Property  Acta.  The  English  Finei  and 
Rteoveriet  Act  (3  and  4  Wm,  IT.  c.  74)  is  not  in 
force  in  Queenilaud,  aud  therefore  the  concnr. 
rence  of  the  plaintiff  E.  A.  as  "  Protector  of  the 
Settlement"  gave  no  additional  validity  to  the 
deed.  Aixison  v.  Fittt,  9  Q.L.J.  126.  (Full 
Court.) 


TENANCY  AT  WILL. 

See   Certificate    of   Title — (B.) 
Concbuive  effect 
Expiration  of — SUitute  of  Limitations 
See  Adverse  Possession. 


TENANT 


Distrest  on  good»  of 

See  MoBTaAOB. 
Rigkit  of,  preterved 

See   Gertdioate    of   Title — fB.J 

Conclusive  effect. 

TENANT  FOR  LIFE. 

Rig}u  of  truitee  to  bring  land  imder 
Mt  in  name  of 

See   Bbinqino  Land  under  Act — 

iB.j  Capacity. 


TEANSFEE  IN  BLANK. 

See   ReUEDIES  FOB  DEPRIVATION. 

See  Trakbfbe — (B.)  Form  and  Pn- 


To  mtirried  iroman — Effect  of  tonteU 

of  husband 

See  Husband  and  Wife 

By    vuiTried     woman  —  Comertt    ij 

hutband 

See  Hdsbahd  and  Wifb. 

Of  land  eubject  to  mortgage — Ltabititf 

of  transferee 

See  MoBTOAOB — Trantfer  of  mort- 
gaged land. 

Of  leleetion  hy  infaTtt 
See  Trusts  and  Eamnxs. 

Hau. t>.  LoDBK,  7  N.S.W.L.B.  (Eq.)41. 

g.S.W.]— Voluntary  tnuister— BanAmipffy. 
the  case  of  a  voluntary  transfer  Ihe 
Begistrar  is  not  entitled  to  make  a  notiSeatioc 
OD  the  certificate  of  title  that  the  transfer  ns 
made  subjeat  to  the  provisions  ol  s.  Sfi  of  It' 
Bankruptcy  Act.  Ex  parte  CumBOH,  16  N.8.V. 
L.E.  (L.)  139. 

TBAN8FEB. 

A.  ElCBAHOB. 

B.  FOBH  AND   PBBPAlunoH. 

C.  Mrbobb. 

D.  Naiubb  and  Efpict. 

E.  Beoibtratiok. 

F.  PBIORmXB, 

O.  Stamp  Ddtieb. 

A.    ElCEAHOB. 

[ViCTOBu.  Act  of   1866.}— Exchange- Jfff- 

riage  tetOtment — Poaer  to  exchangt  wflfad  tosi 
far  other  yielding  "  equal  rentai  " — Eickang' Jef 
Xandt  of  ampie  valve   but  yitUwv  no  naloJ— 
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Jt^twal  oj  Begiitrar  to  rtgitUr  eonveyante  nu- 
tamtd — TVufti. — O.  od  bia  manJege  made  a 
settlemant  ol  luidB  under  the  Act  on  truateeB  foi 
his  wife  tuid  ohildren,  and  the  settlement  con- 
tained a  clause  empowering  the  trustees  to  make 
an  eiohanfte  of  the  ioud  rattled  tor  other  lands. 
It  was  desired  to  exchange  the  land  in  a  manner 
not  in  aceordance  with  the  terme  ot  the  settle- 
ment.  The  settlor  and  his  wife  consented  to  the 
exchange.  Held,  that  such  consent  coald  not 
bind  tbs  children,  who  were  not  of  age  and  not 
before  the  Conrt,  and  that  the  Court  would  not 
exercise  its  discretion  so  as  to  compel  the  B^is- 
trar  to  register  the  land  proposed  to  be  exchanged 
in  the  name  of  the  proposed  transferees,  and 
thus  give  an  indefeasible  title,  which  might  at  a 
futoie  time  stand  in  the  wa;  of  the  children  it 
thej  wished  to  object  to  the  exchange.  Ex  parte 
DoDOHUin,  4  A.J.B.  Tl.     (^FnU  Court.) 

B.   FOBU   IHD  PSEPlalTION. 

[VioTOitu.] — Contempt  of  Court— (/now ifto- 
tutdpertm  preparing  irantfer — 11  Vic.  }!o.  88, 
s.  13. — A  person  preparing  a  transfer  of  land  tor 
reward  without  proper  anthorisation  to  do  so  is 
gnilt;  ot  a  contempt  of  court  under  s.  IS  of  the 
AM  11  Vic,  No.  13.  In  re  Strono,  Ex  parte 
CtMPBELL,  i  A.J.R.  leO.     (Full  Court.) 

[Q.,  Acts  of  1861  im>  1877.]— Trarafer  in 
blank. — A  transfer  in  blank  is  a  most  improper 

Sroceeding.  Halcrow  o,  Fijitcheb,  B.C  K.,  IbI 
une,  1^86 ;  Bibbof  r.  Donxin,  7th  June.  18d7  l 
Cox  V.  BoDRNE.  e  Q.L.J.  66.  Simble,  a  memo- 
randum of  traneter  in  blank  is  absolutely  void. 
OtLBEBTC.  Bovam,  6  Q  L.J.  270. 

[8.A.,  Aci  OF  1861.]— Agreement  for  Bale— 
Payment  of  purckaie-money. — No  instrument  or 
agnement  in  respect  of  land  under  The  Real 
Property  Act  of  1861  Is  of  any  validity  or  en- 
lorMble  either  at  law  or  in  equity  unless  the 
dealing  or  transaction  be  one  contemplated  by 
the  Act,  and  such  instrument  or  agreement  be  iu 
the  form  provided  by  the  Act.  The  Real  Pro- 
perty Act  oontemplates  no  executory  agteemeots, 
and  no  instroments  that  cannot  be  immediately 
registered.  Luiob  v.  Bvwoldi,  6  5.A.L.B.  76; 
B.C.  7  S.A.L.a.  1. 

C.  MEHOsa. 

[N.Z     Act.]- Merger- Xaim- FM-ri)^fe— 

Mortgage — Regitlration — Eqvitablt  tiU<.] — C.  be- 
came the  owner  of  a  freehold  property,  the  title 
to  which  was  under  the  provisions  of  Tht  Land 
Tramftr  Act,  and  executed  three  mortj^sgeB  over 
the  fee  simple.  He  was  also,  previously  to  the 
purchase,  toe  assignee  of  a  leasehold  interest  in 
the  same  land,  over  which  interest  a  mortgage 
also  existed.  The  third  mortgagee,  under  his 
power  of  sale,  sold  the  fee-simple  to  S.  and 
executed  a  transfer  to  him,  which  was  not  regis- 
tered for  some  days.  In  the  meantime  S.  paid 
o£F  the  mortgage  over  the  lease  and  registered  the 
discharge.  The  day  after  this  registration,  and 
before  the  transfer  of  the  fee-simple  to  B.  was 
registered.  C.  signed  an  agreement  to  assign  the 
lease  to  B.,  who  entered  a  caveat  to  protect  bis 
righU.  Held,  (1)  That  B.  had  no  title  of  any 
kind  which  he  could  set  ap  as  against  S.;  (2) 
That  althoDgb  at  the  data  ol  B.'s  agreement  S- 
bad  no  complete  title,  he  had  a  complete  equi- 
table title  against  B.;  (8)  That  the  1mm  abso- 
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Intely  merged  in  the  lee  when  the  discharge  of 
the  mortgage  was  registered.  Quare,  whether 
the  lease  did  not  merge  on  the  purchase  by  0.  of 
the  tee,  subject  to  the  rights  of  the  mor^igee  ol 
the  lease.  Shith  v.  D«vt  (Begistrarj  tsn  Bollbb, 
14.Z.L.B.  3  S.C.  B98. 


[Vior 


D.  Natobb  and  EmcT. 
M,    Act   of    1866.]— "Transfer "- 


Meaning  of  tht  lerm. — A  transfer  under  the  Act 
means  something  more  than  the  signing  and 
delivery  to  the  proposed  transferee  of  a  form  ol 
transfer.  It  includes  applying  for  and  effecting 
the  completion  ai  the  transfer  by  registration. 
YinE  V.  BuiR,  9  A.L.T.  90. 

[S,A.,  Act  of  1861.}— Memorandum  of 
iianttcT  —  Deed  —  Ettoppel —  Vendor'!  lien.—k 
memorandum  ol  transfer  under  The  Real  Pro- 
perty Act  of  1861,  in  the  form  in  the  schedule, 
does  not,  when  registered,  operate  as  an  eatoppel 
so  aa  to  prevent  vendor  Irom  showing  non- 
payment al  purchase-money.  Stmble,  a  vendor 
under  the  Act  has  a  lien  lor  unpaid  purchase- 
money  against  the  putcliaser,  although  transfer 
registered.  Eelli  b.  Fdixeb,  1  S.A.L.R.  16. 
Std  vide  SiNCiAiao.  Ohmfbrtz,  IS  W.N.  (N.S.W.) 
125, infra. 

[N.S.W,,  Ai7rorl862,a.  86,]— Memorandum 
of  transfer — Deed. — Qwere.  whether  a  memo- 
randum ol  transfer  registered  under  the  Real 
Property  Act  has  not  lor  all  purposes  the  effect 
of  a  deed  duly  executed,  so  as  to  operate  as  an 
estoppel  as  to  the  payment  of  the  spaoiGed 
consideration.  {KstiLi  v.  Fulleb,  1  S.A.L.B. 
16,  lupra,  questioned.)  Binci.ub  v.  Ouhfektz, 
16  W.N.  (N.S  W.)  136.     (Full  Court.) 

[ViiTroRii,  Act  or  1886.]- Non-delivery  of 
abstract  of  title— Lond  under  Act. — Upon  a 
contract  for  the  sale  ot  land  under  Tke  Tranifer 
of  Land  Statute  a  transfer  under  the  Act  is  all 
that  tbs  purchaser  is  entitled  to.  He  cannot 
insist  opon  delivery  of  an  abstract  of  title  and 
copies  of  deeds  and  documents  relating  to  the 
land  in  vendor's  pOBsession.  D&vmgoH  v, 
Baown,  6  V.L.R.  (L.)  221;  1  A.L.T.  M. 

[Vicrora*,  Act  ot  1890,  bb.  62,  89,  6th  Bch«- 
nULB ;  Insolvbnoi  Aot  or  1890.  s.  72.] 
—Settlement  —  Voluntary  letllement  —  True 
contideration — Coneideration  other  than  that 
expreiiid  in  the  il«i!d — Eitoppel. — The  insolvent 
and  A.  had  purchased  land  under  the  operation 
of  The  Trantfer  of  Land  Act,  1870,  with  money 
tound  entirely  by  the  inaolvenfs  wife,  A,  giving 
the  insolvent  a  mortgage  over  the  land  for  his 
half  of  the  purchssa- money.  When  the  insol- 
vent's total  indebtedness  to  bis  wife  was  £883, 
the  value  ol  the  land  being  then  £266,  it  was 
agreed  between  the  insolvent,  his  wile,  and  A. 
that  in  consideration  ol  the  wife  taking  a  pro- 
miBBory-note  for  £127  and  obtaining  a  transfer 
of  the  land  from  the  insolvent  and  A  ,  she 
should  release  the  insolvent  of  his  indebtedness 
to  her-  The  transfer  was  expressed  to  be  in 
consideration  ol  £266  paid  by  the  wile  to  the 
insolvent  and  A.  No  money  at  all  changed 
hands.  The  insolvent  had,  immediately  before 
the  transfer,  discharged  A,  from  his  mortgage 
over  the  land.  In  an  action  by  the  trustee  of 
the  insolvent's  estate  to  set  aside  the  transfer  as 
voluntary :  Held,  that  the  consideration  stated  in 
the  tranafet  was  not  inconsistent  with  the  true 
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Mnaideration  far  the  tranMotUm,  and  that  the 
wife  WBB  not  estopped  from  ralying  on  the  real 
facta,  FLiMiGAs  v.  Bijdrh,  17  A.L.T.  es 
1  A.L.B.  63. 

[VitrroBu,  Act  of  1866,  a.  BO.]— Trust— Con. 
■tractive  notice  of— Voluntary  tTaiu/er—S.  60 
of  The  Tratu/tT  of  Land  Statult  doee  not  apply 
to  a  Tolnutuy  tnuisler  of  land  bo  aa  to  ralieve  a 
Toloutaij  tntDBterae  trotu  the    nsistanid  pro- 

rietoT  .of  liability  to  beoeBciaries  loi  whom  he 
trustee.     CbOwv.  Cawbill,  lOV.L.R.  (Eq.l 
1S6.  ^ 

E.  Bboibthatioh. 

fN.Z.,  Act  or  1868,  be.  88,  114,  175.]  — 
Duty  of  transferee  to  reglBler,— It  is  the 
btuinesB  of  the  pnrcbaser  of  land  ouder  the 
Land  Tnmsfer  Act  to  take  his  tianafer  to  the 
Begistry  OfGce,  and  to  prooare  himself  to  be 
tegistered.  Coijiiomc.Bb«b,9N.Z.L.B.666  (C.A.) 

[Q.,  ACT  OF  leai,  a.  91.]  —  Judgment, 
ladorsement  of  on  transfer.  —  Where  a 
judgment  ia  entered  on  the  register  ag 
oertoin  land,  it  is  the  daty  of  the  Begiatrar 
to  rofuae  to  register  a  transfer  of  the  certifioate 
of  title  for  the  said  land,  onleas  the  judgment  is 
indorsed  on  the  transfer.  M'Olohs  v.  BaoisiBiB 
OF  T1TI.E8,  3  Q.L.J.  182 ;  PiRKiHS  V.  Rioienun 
OF  TiTiJiB,  3  Q,L.J.  47  (FnU  Court) 

[Q.,  Act  op  1B61.  a.  8e.>-Void  transfer 
—CaneeUation  of  ctmfieaU  of  «««.— Where 
a  tranafer  was  declared  void  as  against 
a  trustee  In  Insolvency,  an  order  waa  made 
to  cancel  the  certificate  of  title  in 
the  register  book,  enter  the  vesting  order, 
and  issue  new  certificates  of  title.  InnWiuuen 
t>.  Hdtchisok,  Ex  parte  MiMiM,  1  Qi.B.  {Pt,  II.) 

F.  CBloBrriBS. 

[VicTOBii,  Act  of  1866.]— Destli  of  trans, 
feror. — A  transfer  eiecuted  by  the  trans- 
feror, but  not  registered  before  his  death,  is 
nevertheless  valid,  and  passes  the  estate  in  the 
Iftnd  tothe  tronaforeeaponregiatration,  Taaxxi 
V.  HAifPENHT,  9  V.L.B.  (Bq.)  lea,  167. 

[Q..  Aot  or  1861,  as.  48,  18,  99 ;  Act  of  1877, 
SB.  12,  83,  48,  49.— Death  of  transferor- CoMal 
—Will— Priority  of  gift.—S.,  being  the  regiBtored 
proprietor  of  lands  under  the  Beal  Property  Act, 
devised  the  said  lands  to  trustees  npou  certain 
trusts.  Bome  time  afterwards  he  executed  a 
memorandum  of  transfer  without  consideration 
in  favour  of  hia  son  in  the  form  required  by  the 
Act.  That  document  remained  in  a  drawer  in 
testator's  hoaee,  and  was  not  registered.  The 
will  was  not  revoked,  and  on  the  day  of  his  death, 
and  after  hia  death,  the  tranter  was  lodged  in 
the  Beal  Property  Office.  Before  the  transfer 
waa  registered,  the  trustees  lodged  a  caveat 
forbidding  the  registration  of  the  transfer. 
Held,  that  the  wilt,  being  unrevoked,  spoke  froih 
the  death  of  the  tMlator,  and  the  gift  not  being 
registered  was  incomplete,  and  the  trustees  were 
held  to  be  entitled  to  registration  in  priority  to 
the  son.    In  re  Suhhea,  6  Q.L.J.  68. 

[VtoroEu,  Act  of  1866,  BS.  68,  4a.l-Unregis- 
tered  transfer  to  volunteer— Deporit  0/  cn-ll- 
ficau  of  title  and  tram/tr— Right*  of  depotiUe.— 
The  registered  proprietor  of  land  executed  in 
favour  ol  A.,  tor  a  nominal  consideration,  a 
transfer,  whioh  was  not  registered.  A.  deposited 
the  cer^oata  of  titla  and  transfer  with  a  bank  u 


security  for  an  overdraft,  the  bank  havinf  go 
notice'of  a  claim  to  the  land  by  any  person  cither 
than  A.  Slid,  that  the  bank  only  acqmred  RKh 
rights  as  A .  hod  against  the  registered  proprietei, 
and  WM  not  entitled  as  against  him  to  bold  Uu 
land  as  a  security.  {SembU)  Seeut,  if  the  truatsr 
had  been  registered.  Pluhptoh  c  Fununa,  11 
V.LJt.  788. 

a.  Stud  Ddtuso. 

[Q.,  Act  of  1861,  es.  77,  82.]— Nomiaarioa 
of  trustees- rroni/erort  and  tran^ereee  ides- 
Ifaol  —  Stamp  Builei  Act  of   1868,   ».    27.-1 

document  in  the  form  of  a  nomination  of  tmatca 
from  A.  and  B.  to  A.  and  B.  aa  trustees  under  Th 
Real  Property  Jet,  1861,  for  Shaw  snd  Co., 
Limited,  was  tendered  to  the  Stamp  Conmui- 
sioners  to  fix  the  duty  payable.  The  transferon 
and  transferees  were  identical.  The  CoDunit 
sioners  considered  it  a  conveyance,  and  demanded 
duty  accordingly,  while  the  trustees  claimed  Ihil 
it  was  liable  to  nominal  duty  only  as  an  agree- 
ment. Htld,  that  the  instrument  was  in  in 
invalid  as  a  transfer,  and  did  not  require  Btamp 
duty,  but  that  it  could  not  be  r^Blerodui 
transfer  without  psyment  of  stamp  duty.  Js  n 
WHm  iHD  SHiW,  6  Q.L.J.  66.  (Poll  CoorL)  I 
[TiCTaan,  Act  of  1890,  s.  63.}— AssiEnment  I 
of  contract  of  sale  — Stantfu  Act,  1660,  :  93. 
—An  assionmsnt  of  a  contract  of  sale  of 
land  wbloh  is  under  the  operatiM)  of  Tk 
Tranifer  of  Land  Act,  1890,  is  not  an  instnmvsl 
' '  whsreby  any  property  upon  the  sale  threat  J> 
legally  or  equitably  transferred  to  or  vested  it 
the  purchaser,"  within  the  meaning  of  b.9!c' 


A.L.T.  177. 

[ViOTORU,  Act  of  1890.]— Sale — TVow/er  ij 
tony  of  mortgage,  with  deed  of  deftaaanee,  in  M>- 
(Urrafton  of  money  lent — Stamp*  Act,  1890  (.Vli. 
11401,  •«.  70,  71,  98,  97.— Stomps  Act,  1893  (Xb. 
1274),  I.  13.— A  transfer  of  real  property,  tbCDgb 
absolute  in  fonn,  when  accompanied  bj  a  deu 
of  defeasance,  and  in  reality  given  by  nj  oi 
security  for  the  repayment  of  money  lent,  iisol 
a  "  conveyance  or  tranafer  on  sale,"  and  is  not 
chargeable  as  such  with  dnty  under  the  AcU 
abovsmentioaed.  In  re  Mmj^sB,  ExparUiiir 
uurLum,  rjtc..  Co.  Ltd.,  1  A.L.B.  34.  (FsU 
Court.)  Mi^rmtn^  decision  of  Hood  J., 17  A.I..T. 
48;  1  A.LJt.  68.) 

TRANSMISSION. 

See  BusKROPTCY. 
See  Husband  and  Wite. 
See  Infant. 
Ilevocation  of  probate 

See  RxjiEDIEa  FOB  DePBIVATIOH  {D.) 
QcBKHal.lND  TxCBTESe  LlMIXED  V.  Bl- 

oisiBAB  OF  TrruB,  6  QXJ.  46. 
Dtviie  of  truat  ettatet — Begutratioit  of 
devUt 

See  Tbqbis  akd  EnnrnES — Becognt- 

tionoftnuU. 


TRANSMISSION  BY  DEATH. 


aio 


Order-in-Couneil    appointing   triuteet 
oj  Maori  infant  miut  be  registered  a*  a 
transmuision. 
SeehiriKT. 


TRANSMISSION  BY  DEATH. 

[N.Z..  Act*  or  1888,  b.  177.1— A««u»nce 
Fuad—ftet  payable  to.— Under  ».  177  ot  the 
Act  ot  ISBfi  the  Ytlae  ot  the  estate  or  inteiest  on 
wbioh  MsnnLnae  aharg«8  were  leviable  was  the 
value  of  such  estate  (ft  interest  tree  trom  eneam- 
branoes.  In  re  TBI  Wiu,  or  Lorr,  6  N.Z.L.B. 
555.  (Bnt  m  tuns  a.  Hot  the  Amendment  Aot  of 
18S9.)     (FuU  Conit.) 

[Q.,  Aci  or  1861.] —Evidence  of  Death— 
On  an  applioatlan  tor  an  order  niri  ealling  on  the 
BeKiatrai  to  regUtei  petitioner  as  owner  ol 
oeriain  lands  under  the  Act,  the  petitioner  was 
iiezt.ot-kiD  of  Q.,  who  was  lost  in  the  bush  in 
1869,  and,  although  search  had  been  made,  bad 
nevei  been  heard  of  again.  In  1872  letters  ot 
administration  were  granted  to  petitioner,  bnt 
the  B^istrar  had  not  eonsidered  there  was  suffi- 
cient evidence  ot  death,  and  refused  to  register 
petitioner  as  proprietor  trf  the  lands.  Held,  that 
the  facts  disclosed  reasonable  presumoUon  of 
death,  and  that  the  petitioner  was  enUUed  to  be 
registered  bj  transroiesion.  Ex  parU  Okhob, 
B.G.R.,  2nd  July.  1878.     {Full  Court.) 

[S.A.,  Act  of  1861,  s.  79.]- Evidence  of 
death— lnl«tat<  Eitatet  Act,  1867.— The  prnvi- 
£  of   The  InteitaU  EitaM  Act,  1867,  maldng 


do  Qol  dispense  with  the  proof  ot  the  deatli,  but 
the  production  ot  such  letters  ol  administration 
onlj  establishes  oonclusivel;  the  intestae;  when 
the  intestate  is  In  tact  proved  to  be  dead.  Puouh 
V.  Pannah,  7  8.A.LJi.  6*.     (Full  Court.) 

[Tai.,  Act  of  186a,  ss.  80,  110.]— Interpreta- 
tion-£(l(il<  charged  witA  mm  of  Bwney. — 
Under  a  will  trostees  were  directed  to  stand  pos- 
sessed ot  testator's  estate  upon  trust  to  set  apart 
a  sum  ot  mone;  and  hold  it  in  trust  tor  W., 
infant,  subject  to  which  in  trust  tor  A.  ab 
Intely.  An  application  b;  A,,  under  s.  80.  to- 
registered  as  proprietor  ol  lands  in  the  estate,  had 
been  refused  ou  the  grounds  that  the  certificate 
could  not  be  issued  clear  ot  the  charge,  which 
eould  onlj  be  cleared  oS  the  estate  bj  the  infant 
whon  of  full  age.  Held,  that  the  intent! 
the  will  was  satisfied  b;  the  trustees  raisin), 
staodinfi  possessed  ol  the  money,  and  that  in  so 
doing  the  trust  in  favour  of  A.  was  in  force  with- 
out waiting  tor  such  time  as  the  iulont  could  give 
a  release,  and  that  as  loon  therelore  as  the  money 
waa  raised  the  certificate  could  issue.  Atkenheai 
v.  Becoboeb  ot  TiTLU,  Apnl  30, 1890,  Tas.  Dig. 
coL  106.    (FoU  OoDrt.) 

[N.Z.,Acrr  o»  1870,88.  21  (8),  116.]— Inter. 
pretation — Heir*  and  aieignt.Sy  an  ante- 
naptial  settlement,  land  was  conveyed  to  trustees 
upon  trust  for  the  separate  use  of  the  wife  during 
her  life,  (hen  to  the  use  ol  the  hosband  and  hia 
assigns  during  his  life,  and  after  his  death  to  the 
use  ot  the  children,  in  detaolt  of  issue  to  the  use 
el  tha  heir*  and  assigns  ot  the  survivor.    The 


wife  having  died  withoot  issue  ot  the  marriage, 
the  husband  applied  to  the  Land  Transfer  OfBoe 
for  a  certificate  ot  title  as  proprietor  in  tee 
simple.  The  applieation  was  refused,  on  the 
ground  that  the  applicant  hod  on  estate  tor  life 
only.  Held,  that  the  words  "  and  assigns" 
loUowing  the  word  "heirs"  in  the  ultimate 
limitation  conferred  no  power  ot  appointment ; 
and  that  the  applicant's  estate  in  the  land  was  a 
lite  estate.  In  re  SMinuH,  S  N.Z.J.  (1878),  111. 
(Full  Court.) 

[Q.,  Act  of  1861. ]^Interpretat ion- IPiH— 
Partisi. — A  testator,  seised  ot  lands  in  tee-simple, 
made  hia  will  in  the  following  terms :  "  This  is 
my  last  will  and  testament.  I  bequeath  to  my 
wile  the  whole  of  my  worldly  goods  and  posses- 
sions, and  I  appoint  J.  and  W.  my  eieoutorB." 
Testator  died  leaving  widow  enceinte.  A  post- 
)us  son  waa  bom  and  was  heir-at-law.  The 
ilors  proved  the  will.  The  widow  applied  to 
bring  certain  lands  under  the  provisions  of  Tin 
Real  Property  Act.    Upon  her   application  the 

SiestioD  was  reserved  tor  the  Fall  Court.  Does 
e  fee-simple  ot  the  late  C.  B.  W.  pass  to  the 
widow  by  virtue  of  the  wiQ  ?  The  Court  deolined 
to  give  an  opinion,  as  certain  persons  not  bound  by 
the  probate  were  not  represented.  In  re  Wabbi's 
Wiu,,  £xpar(«WABST,  1  8.C.B.  (Q.)  1B6.  (Full 
Conn.) 

[S.A.,  Am  or  1861.]--Inteatacy~R'iII— 
Remmciation  a/  trutteei—Inheritanee  Act  of  1867. 
—The  effect  ot  the  renunciation  by  trustees 
under  a  will  on  lands  under  the  provisions  ot  Th4 
Real  Property  Act,  of  which  the  testator  died 
■eiaed,  is  to  iHt)dace  an  intestacy  as  regards  such 
lands,  which  are  therefore  removed  from  the 
provisions  ot  The  Seal  Property  Act,  and  pass  to 
the  administrator  by  virtue  ot  Tk*  laheritano 
Act  of  186T.  The  jurisdiction  ot  deciding  to 
whom  the  property  is  traosmitted  rests,  in  the 
first  instance,  however,  in  the  Lands  Titles  Com- 
missioners. Aj>ooci  v.  Fooli,  7  6.A.L.B.  149. 
(Fnll  Court.) 

[S.A.,  AoT  or  1S61,  s.  79.]— Inteatacy- 
Poirrrs  of  Regiitrar — Regietered  proprietor— I^im 
grant— Ejectment. — In  ejectment  by  an  adminis- 
trator to  whom  a  certificate  ot  title  had  been 
Issued  in  pursuance  ol  s.  79  of  the  Act  of  1861, 
defendant  claimed  by  virtue  ot  a  grant  of  the  land 
made  prior  to  the  death  of  the  registered  pro- 

Erietor.  Verdict  directed  for  plain tift,  with 
beity  to  defendant  to  move  tor  a  nonsuit,  on  the 
ground  that  the  Begietrar-General  hod  exceeded 
his  power  in  issuing  such  certificate.  FuiHtH  t>. 
Pabnah,  6  S.A.L.H.  106.    {FuU  Court.) 

[S.A.,  Acr  or  1861,  s.  79.]— In  testacy —/nts.. 
taU  Real  Eitatet  Act  of  1867.] -A  certiGcate  ot 
title  issued  under  a.  78  ot  The  Real  Property  Act 
of  1861  Is  not  invalidated  bv  reason  that  the 
particulars  ol  transmission  through  which  the 
applicant  claims  are  not  entered  on  the  register. 
But  it  is  sufficient  if  such  certificate  purports  to 
be  issued  pursuant  to  the  direction  ol  the  Lands 
Titlss  Conunissioner,  whose  decision  is  final  and 
without  appeal.  An  adminietrator  entitled  to 
real  estate  of  an  intestate  by  virtue  of  The  Inheri' 
tance  Act  of  1867  is  not  a  person  authorised  by 
a.  79  of  The  Real  Property  Act  of  1861  to  apply 
to  be  registered  as  proprietor  ot  the  lauds  of  an 
intestate,  and  the  Beal  Property  Commissioners 
have  no  juriidiction  to  renter  transmission  to 
him,  but  he  is  entitled  to  miuutain  ejectment  by 
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TEANSMISSION  BT  DEATH— TRESPASS. 
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TirtaB  of  hia  letteiB  of  admin  iatratian,  irrespec- 
tive  of  The  BaU  Troperty  Act,  and  fais  title  of 
poBBSBBion  dates  back  to  the  death  of  the  inteElale 
the  momsDt  snch  letleca  are  granted.  The  lands 
of  an  Inteetate  of  which  at  tne  time  of  his  death 
he  U  registered  as  proprietor,  are  therefore 
remored,  br  virtne  of  The  Inheritance  Act  of 
1867.  from  UiepcOTiaioDB  of  The  Real  Property 
Act  of  1661.  The  proviaions  of  The  Inte*tate 
Ettattt  Act,  1S6T,  making  the  prodnction  ot 
letters  of  administration  oonclaaiTe  evidenoe  that 
the  deceased  died  intestate,  do  not  dispense  with 
the  proof  of  the  death,  but  the  prodaotion  of  Bach 
letters  of  administration  onlj  establishes  conolu- 
Bivel;  the  intestacj  when  the  intestate  is  in  tact 
proved  to  be  dead.  FuniAH  v.  Fiusm,  7  S.A.L  Jt. 
Si.    {Fail  Conrt.) 

[Q.,  Act  or  1681,  a.  B9.]~Inte8tacy— A^/^al 
o/  keir-at-laic  to  enter  tranimUrion. — In  an  action 
brought  bj  C.  B.,  as  next  friend  of  C.  N.  B.,  an 
infant,  a  verdict  was  given  for  (he  defendant. 
C  B.  was  registered  proprietor  of  land  held  in 
trust  to  the  nee  of  his  daughter,  R.  B.,  as  she 
shoald  b;  deed  or  will  appoint  In  default  for  her 
own  right  heiia.  R.  B.  died  an  infant,  unmarried, 
leaving  neither  will  nor  deed.  C.  B.  lefaaed  to 
eieoute  a  transfer  to  himself.  Ordered  th«t  C. 
B.  pa;  the  costs  in  the  action,  inolnding  costs  ol 
the  applioation ;  that  the  Begistrar-Oeneral  enter 
op  transmission  of  the  land  to  C.  B.  as  heir-at- 
law  to  KB.  Leave  waa  granted  to  defendaat  to 
ie«ae  eiecntion  against  C.  B.,  and  to  enter  a 
caveat  antil  registration.  Bocel  v.  UimrcrpiTirT 
OF  CooKTOWN,  2  Q.LJ.  93.     (FqU  Court.) 

[S.A.,  Act  of  1861.]— Jurisdiction  of 
Supreme  Court.— Quiw«,  whether  the  Supreme 
Court  has  an;  jarisdiction  on  applications  for 
transmission  b;  death,  and  whether  the  absolute 
and  final  decision  in  all  inch  casea  Is  not  vested 
In  the  Begistrar-Oeneral  and  the  Lands  Titles 
Ck>mmissionera.  IiAKaEi>.  BnwoLPT,7S,A.L.it.  1. 
(Full  Court.) 

[ViinoBU.  Act  or  1866,s.  60.}~Married  woman 
— Power  iodUpoie  of  real  eiiate  by  will. — Certain 
land  under  The  Trantfer  of  Land  Statute  was 
convejed  to  a  married  woman  with  her  basbond's 
consent  and  paid  for  out  of  her  separate  estate. 
Htld,  that  as  to  the  laud,  she  hs!d  a  disposing 
power  b;  will.  In  rt  Tkboubtha,  10  V.L.B. 
(LP.  4  M.)  89.   {FbU  Court-) 

tAutiedwomt.a—Fornu— Nomination  o/tnut 
— H.  was  the  registered  proprietor  of  luid  under 
the  Act.  On  6th  AprU,  1866,  a  deed  of  eetUe- 
ment  was  executed,  b;  which  the  laud  was  vested 
in  trustees  lor  her  use,  and  power  was  given  to 
her  to  dispose  of  it  b;  will  or  otherwise,  as  she 
thought  fit.  On  7th  April  she  married  W. ,  but 
no  record  of  the  marriage  was  entered  on  the 
certificate  of  title,  and  there  was  no  nomination 
of  trustees  lodged  in  the  Kegistr;.  She  made 
her  will  on  ISth  Uaj,  1868,  and  devised  the  land 
to  H.  and  O.,  who  were  appointed  trustees  and 
eiecntors  of  ths  will  She  died  on  11th  August, 
1668.  The  trustees  applied  for  transmigsion  of 
the  propert;  to  them.  The  Begistrar  declined  to 
grant  tranamiasioQ  on  the  grounds  (1)  That  the 
deed  of  6th  April  was  not  in  accordance  with  an; 
of  the  forms  provided  b;  the  Act ;  (2)  That  no 
memorandum  of  the  indenture  was  registered  in 
the  register  book.  Held,  that  the  laat  objection 
was  fatal ;  that  the  trustees  hod  not  prodaiwd 
mamorandum  of  tranater  to  them  b;  the  deoei 


under  which  alone  the;  would  be  entitled  to't 
certificate.  Aa  nothing,  therefore,  passed  bj  that 
deed,  there  was  nothing  to  support  the  usa 
appointed  b;  the  will,  which  was  made  unte 
coverture,  and  was,  therefore,  inoperative  M  fu 
aa  the  land  was  coocemed.  The  applicatiim  «h 
dismissed,  the  costs  iuouired  b;  the  Be^stiu. 
inclnding  the  costs  of  counsel,  to  be  paid  oet  ol 
the  estate.  In  re  GBUmim  Hau.,  B.dL.Snd 
September,  1672.     {Full  Court.) 

[N.Z.,  Act  of  1B8B.  ss-  115,  117.1-ProbiW 
necessary. — 2Yaiuniurion  to  exemtrir  ani 
devitte—  Regittration-^Admimttralion  Act,  1879  \ 
—P. ,  the  registered  proprietor  of  land  under  Tk 
Land  Tratufer  del,  1886,  h;  his  will  devised  it  is 
his  wife  and  appointed  her  sole  executrix,  ud 
died  alter  the  coming  into  operation  of  Tin 
Adminittratian  ..^d,  1679.  bhe  applied  to  hsn 
a  transmiBsioD  to  her  as  devisee,  although  abe 
had  not  proved  the  will.  Held,  that  the  Regii- 
trar  was  jastified  in  requiring  probate  to  be 
obtaiaed  before  regtetering.  In  re  Yxttsax. 
9  N.Z.L.B.  036.     (Court  ol  AppeaL) 

[N.3.W..  AiTT  OF  1862,  es.  S,  89.]— Rejistn- 

tion — Neceiiity  for — Meaning  of  "  imtnimoir 
—  »'t«.— B;  a.89  of   The  Real  Property  Act  o/ 
1862,     "  no     instrament,    unless    rc^tered   ii 
manner  hereinbefore  prescribed,  shall  be  effectul 
to  pass  an;  estate  or  interest  in  aa;  land  iu>d(r 
the  provisions  ot  this  Act."  and  b;  s,  3  "  iaUnt 
ment "  includes  will.     L.'a  will   was  regiettred 
after  filing  of  statement  of  claim  bat  before  hen- 
ing.     Neld.{l)  That  as  plaintiffs  were  setting cp 
an  equitable  right  and  not  a  claim   to  an  esUlt 
or  inleteat  in  land,  s.  39  did  not  appi; ;  (i}  U 
the  section  did  appl;,  regiatration  beture  iieuin;    i 
would  be  a  sufficient  oompliuioe  with  it.   Limi    ! 
V.   DiSDlEX,  12  N.B.W.L.B.   (Eq.)  819.      (Foil     ' 
Court.) 

■TVn"- 


[N.Z.,  Aot 


Z.,  Aot  of  188C.1~Regi8tratIoD— 7Vi»> 

r,  Poaert  of— Right  of  Begittrar  to  inqidr 
into  truitt. — As  to  the  rights  of  a  person  to  whoa 
transmission  b;  death  ot  the  lee-simple  of  Itod 
has  been  registered,  to  sell  without  reference  lo 
the  trusts  with  which  hia  proprietorship  i> 
affected,  aee  In  re  Tranifer  FuuBBOtsis  lO 
At^N,  16  N.Z.L.B.  196.   (Full  Conrt.] 

[VioToHU,  Act  of  1866,  sa.  S8,  129  (3).>- 
Re  gist  ration— i>oiDen  of  trammitlee—BiglH  '! 
ezecutor  to  give  trantfer  be/ore  pagvunt  ol  drill 
^AdmtnUtration  Act,  1872  {No.  427)  u.  6,  IH] 
—The  Commissioner  of  Titles  has  no  power  a 
register  a  transfer  from  an  executor  to  a  deviM 
until  proof  has  been  given  that  all  the  dcbu 
owing  b;  the  testator's  estate  have  been  paid  tn 
dnl;  provided  lot.  Ex  parte  Wraswaou),  1> 
A.L.T.  182.    (Full  Court.) 

[N.Z.,  AcroF  1886-]— Regiatration— PoW 
of  tranimittee — Land  held  by  executor. — Ad  tit- 

cutor  or  administrator  registered  as  proprielo'''^ 
land  b;  transmission  lakes  and  holds  the  uok 
with  the  same  title  and  subject  to  the  mdk 
equities  and  obligations  as  did  the  person  irtx>' 
representative  he  is.  Eiesici  ti.  'Bud,  10 
N.Z.L.B.  619.    (Full  Court.) 

TRESPASS. 

See  Advxbsk  Pi 
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TRUSTEE. 

8ie  Infant. 
In  bankruptcy  or  ituolvmty 

See  Baneruptoy. 
Rtf/lU  of  to  bring  land  under  Act 

See  BimiaiKO  Land  undeb  Act. 

For  benefit  of  creditors — Duti/  of,  to 

oMign  over  oneroua  lease 
See  Lease. 

Stevchsoh  and  Sdnh,  I/rs.  ii.  Brihd, 
21  VJ,.B.  109 ;  16  A.L.T.  166. 

TRUSTS  AND  EQUITIES. 

Remedy  where  t'.roum  grant  improperly 
obtained  in  order  to  defeat  tnut* 
Set  Ceown  Gbant. 

A  registered  proprietor  it  aubject  to 
equities  existing  before  the  land  unit 
brought  under  th«  Act 

See   Cebtificatz    of   Title  —  (S) 
Conclusive  effect. 

Sbiipili,i>.  Jabtk,  6  8.C.It.  (N.S.W.) 
(Eq.)  68. 

TRUSTS  AND  EQUITIES. 


c. 

D.  NOHINATION 

B.  Pbaoticb. 

il)  JuTttdietimi, 
2)  ieiHng  Order. 

F.  SfECtnc  Pekfobhahce. 

G.  nsBBOIBTEBBD  lUl 


A.  PowxBfl  or  Trcbtbb. 

{See  alto  CRSiinoATB  oi  Title— fBJ  Conchaive 

efeet.) 

(Set  obo  BEcoaHiTioN  of  TsoaTS,  in/ni.) 

[N.Z.]— Bringing  land  under  Act— Truattc 

mthoutjfmcer  of  aale. — It  ig  a  gross  irraRularity 

to  isaae  a  certifloate  of  title  to  liuateea  who  hare 

no  poireT  of  sale.      Gioboe  v.   A.M. P.  Society, 

H.  Z.I..B.  4  8.C.  16S.    (Foil  C!ourt.) 

[VicroRU.  Act  of  1866.  a.  17  (1)  and  (6.}]- 
Bringing  land  under  Act  —  Tnutee  vtilhout 
poaer  of  taU. — TrDBteea  in  fee-simple  of  land, 
not  haTJDg  power  of  eale,  aie  owners  within  a. 
17  (1),  and  entitled  to  bring  land  andei  the  Act. 
In  re  Bim  and  Geice,  13  T.L.B.  366.  (FuU 
Court.) 

B.  Bkxmnitkhi  of  Tsnwit. 

{See  alio  Cebtuicats  or  Title — fS)  Concliuive 

Effect.) 

[N.B.W.,  Act  of  1862,  sb.  83,  40.]— Certificate 

of  title  not  paramount  to  a  personal  equity. 

-~-ln  1870  E.  H.  conditianaU;  purohaaed  from 


the  Crown  60  acres  of  land  in  (he  name  of  his 
BOD,  P.  H.  (the  plaintiS),  then  an  infant  six 
years  old.  In  1875  this  selection,  witll  several 
others,  was  sold  to  the  defendant,  the  notification 
of  tranateF  being  aigoed  bj  the  plaintiff,  then 
eleven  years  old.  Afterwards,  and  before  the 
plaintiff  came  of  age,  the  defendant  obtained  the 
Crown  grant  and  a  certificate  of  title  under  3'A« 
Beal  Property  Act.  Tne  plaintiff  on  coming  of 
age  repudiated  the  transfer.  Held,  that  the 
plaintiff  had  a  personal  equit;  against  the  defen- 
dant, and  that  he  had  a  right  to  call  on  defendant 
for  a  transfer,  and  that  there  waa  no  resulting 
trust  to  the  father.  Held  olao,  that  the  fact  of 
the  defendant  having  obtained  a  certificate  of 
title  under  The  Real  Property  Act  waa  no  bar  to 
the  plaintiff's  right  to  eBtubliah  hie  equity. 
(Sbkwllc.  Jabtib,  6  N.S.W.  S.C.R.  p!q.)  68, 
followed.)  Hah,  v.  Lodkr,  7  N.3.W.L.B.  (Eo.) 
44.    (Foil  Court.) 

[N.Z.  Act.]— Cestui  que  trust,  Rights  of.— 
A  certificate  of  title  under  the  Aet  does  not,  as 
between  the  immediate  parties  to  a  contract, 
alter  their  rights  against  and  liabilities  to  each 
other.  There  is  nothing  in  The  Land  Traniftr 
Act  which  as  between  ^e  trustee  and  eeetvi  que 
trait  puts  an  end  to  the  trust,  and  the  ceitvi  qae 
tnut  tnay  always  enforce  his  rights  against  the 
trustees,  though  the  tmsteea  ma;  have  acquired 
a  certificate  of  title.  Paoko  Torotobo  v.  Sutton, 
1  N.Z.J.B.  (N,8.)  8.C  67.     (FnU  Court.) 

[8.A..  Act  o»  1861,  a.  124.]  — Contract.- 
An  eieoatory  contract  tor  the  sale  of  land 
under  The  Real  PropBTty  Act,  1801,  thoagh  not 
in  any  form  provided  by  such  Act,  and  there- 
fore incapable  of  registration,  can,  as  between 
the  immediate  parties  thereto,  be  enforced  in 
equity.  Trusts  may  exist  and  be  enforced  (eicept 
after  a  sale  to  an  innocent  purchaser)  againet  the 
proprietor  of  the  estate  or  interest  appearing  on 
the  regislor.  Cdthbebtson  v.  Swanh,  1 1  8.A.L.K. 
102.    (Pull  Court.) 

[Victoria,  Act  of  1866.]— Administrator- 
fouiCT-  of,  to  ttU  lantlt.- An  administrator  of 
land  under  The  Tranifer  of  Land  StatuU  can 
sell  or  mortgage,  and  is  only  accountable  to  his 
eeitui  que  trust  for  what  he  does.  Dboof  v 
Colonial  Bank,  7  T.L.R.  (Eq.)  71.    (Full  Court.) 

[ViCTOBu,  Aui  of  1866,  s.  60.]— Adminia- 
t rat rii— Voluntary  conveyance  —Land  pur- 
chaied  on  tecuriiy  of  truil  utatt— Statute  of 
Fraadi—Cojiiideration—Void  agreenient— Nomi- 
nal eonrideration — Practice  of  Office  ofTitlei. 

Land  purchased  by  a  trustee  with  money  raised 
by  mortgage  of  the  trust  estate  declared  subject 
to  the  same  trosta.  An  ante-nuptial  agieement, 
void  under  the  Statute  of  Frauds,  oanoot  form  a 
valuable  consideration  for  the  OQnveyanco  of  land 
after  the  marriage.  Section  60  of  The  Tranifer 
of  Land  Statute  does  not  apply  to  a  voluntary 
transfer  of  land.  An  administratrii  held,  as 
part  of  the  intestate's  estate,  land  (lot  6]  of  which 
the  testator  was  at  his  death  proprietor  in  fee 
under  The  Tranifer  of  Land  Statute,  and  other 
land  (lot  7}  of  which  he  was  tenant  only.  She 
purchased  the  latter,  mortgaged  both  lota  to 
saenre  the  payment  of  the  purchase  money,  and 
became,  in  her  own  name,  registered  proprietor 
in  fee  of  both,  subject  to  the  mortgage.  She 
than  married  again,  having,  before  the  nutrriaga 
had  an  agreement  (not  in  writing)  with  har  pro- 
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posed  bosbuid,  who  did  not  know  that  she  held 
&a  adtniniBtratiii,  that  il  he  woald  expend  monej 
in  improvements  on  both  lots  and  pa;  oil  the 
mortga^  she  ironld  transfer  lot  7  to  him.  After 
the  marmge  he  expended  considerable  sums  of 
mODe;  in  improving  them ;  she  triuisferred  lot 
7  to  him  for  the  nominal  consideration  ot  £6, 
Uld  he  became  registered  proprietor  ct  it.  In  ■ 
suit  for  the  (dmimatration  of  the  intestate's 
eatate:  Htld,  that  both  lota  were  sabject  alike  to 
the  trusts  of  the  administration ;  that  the  agree- 
ment before  marriage  vta  void  ander  the  Statnta 
of  Frauds,  and  tonned  no  valuable  oonsideration 
tor  the  transfer  of  lot  T.  and  that  the  transferee 
was  not  protected  b;  s.  60  ot  The  Trantfer  of 
Land  StatuU.  Obow  v.  Oimpbbll,  10  T.L.B. 
(Eq.)186.    (Fall  Court.) 

[S.A.,  Aot  OF  1861.]  — Devioee — Tmtt  eataUi 
—Pureiuuer — InUtlaU  lUal  Etiattt  Diilribvtion 
Act,  1S6T.  —A  devisee  under  a  devise  of  trust 
estates,  of  which  the  testator  was  seised  in  fee- 
simple  OS  odmiDlstrator  ot  an  intestate  who  has 
died  after  the  Int^laU  Rial  EttaUa  DutnbaHon 
Aa,  1867,  come  into  operation,  is  not  eatitled  to 
■ell  suoh  land  irilhoat  the  consent  of  the  persons 
beneficially  interested  in  the  same,  nor  will  the 
Begistrar-Oeneral  be  compelled  to  register  as 
proprietot  o(  suoh  land  nnder  the  provisions  of 
The  Heal  Property  Act,  1861,  a  parchfuer  from 
SDob  devisee  without  suoh  ooneent.  In  re 
llioGutiHT,  11  8.A.L.R.  SB.     (Foil  Court) 

[T»8.,  Aot  op  1862,  s.  66.]— Deviaee— tand 
devited  in  tniit. — To  secure  lepajment  of  a  loon 
from  B.loM.,B.  was  registered  proprietor  of  U.'s 
land,  and  at  the  same  time  a  deed  was  drawn  up 
reciting  that  the  land  had  been  tranaferred  to  B. 
to  secure  the  loan,  and  declaring  that  B.  held  the 
land  on  certain  trusts.  B;  his  will  he  devised  to 
trustees  all  the  estates  vested  in  him  as  trostee, 
subject  to  the  trusts  affecting  the  same,  and  on 
his  death  the  trustees  of  hU  will  applied  to  be 
registered  as  proprieCcis,  but  were  refused,  on  the 
gionnd  that  no  notice  ot  trusts  is  allowed  to 
appear  on  the  register,  ^eld,  that  the  lands 
passed  to  the  tnial«es  bj  oneration  of  B's  will, 
and  that  the  trustees  should  be  registered  pro- 
prietors thereof  b;  virtue  of  s.  66,  which  allows 
a  devise  ot  registered  land  to  be  registered  b;  the 
description  of  land  vested  in  trust.  In  re  Titos- 
tus  Bbodbibb's  Will,  Jon.  39,  1875,  Tas.  Dig., 
col.  106.     (Full  Court.) 

[ViCToaii,  Act  oi- 1866,  as.  38,  129.]— Execu- 
tor— I'Tantfer  by—AdminiilTation  Act,  1872  (No. 
427),  M.  6,  10.— The  Commissioner  of  Titles  has 
ao  power  to  regiltei  a  transfer  from 


paid  or  dulj  provided  for.    £2}iart<  Wisswouu), 
11  A.L-T.  181!.    (Full  Coort.) 

[N.Z.,  Act  or  1886,  bs.  117,118,  17S  (4).]  — 
Executrix  registered  as  proprietor^ — Fro- 
■juefton  ot  probate — EvidtTie  of  due  exer- 
citt  of  pomer—TTaiumitnon — Adminutration 
Act,  1879,  I.  16 — Adminittration  Act,  1879. 
Amendtnent  Act,  1S86,(.  8.— Transmission  ot  tlie 
estate  of  a  deceased  registered  proprietor  ot  land 
under  the  Land  Tranafer  Act  to  his  widow  as 
BieoDtrix  was  duly  registered,  and  a  transfer  by 
her  to  a  purchaser,  not  deacribing  Che  transferor 
as  exeoQtrii,  nor  purporting  to  be  made  as  a  sate 
tor  the  purpose  ol  pajing  Uie  debts  ot  her  late 


husband,  was  presented  for  r^istntioD.  EM, 
that  under  s.  16  of  Tht  Adninitlnaim  id,  1819 
(which  provides  that  an  executor  to  whom  tniu- 
mission  has  been  registered  shall,  lor  the  pm- 
posea  of  dealing,  be  deemed  to  be  the  ^bsoliiu 

Eroprietor),  the  District  Loud  Beg^rtior,  na 
aviog  express  notice  of  a  breach  of  trust,  m 
bound  to  register  withont  requiring  produc&i 
ot  the  probate  or  other  evidence  that  the  cucd- 
trix  was  acting  within  her  legal  power*.  I*  n 
TramftT  Fubbrothbb  to  Ali,ui,  15  N.ZJiZ 
!96.     fFnll  Court.) 

[N.Z.,  Aoi  or  18S6,  as.  65  to  57.]  — Fnid- 
Knowledge  of  trust. — B.  .having  bought  aodptij 
for  a  piece  ol  land  under  3^  Land  Trantfer  Aa, 
bad  the  same  translerred  to  C ,  who  thereapti 
became  registered  as  proprietor.  B.  vent  iota 
and  remained  in  possession  ot  the  land,  and  hdd 
the  certificate  ot  title.     C.  died  intestate,  lesriu 


tacts  ot  the  case,  obtained  possession  of  ue  cot' 
ficate  of  title  and  registered  a  transmiisico  d 
C.'s  estate  to  herself  aa  administratrii,  bj  misiii 
of  which  she  became  the  registered  prafffieUcd 
the  lanii.  She  then  brought  an  action  iguBitB., 
who  remained  in  possession,  to  reoover  poasBsno 
and  mesne  profits.  B.  set  up  the  facta  to  joslil; 
his  oooupation,  and  coanterolaimed  lor  a  done 
that  the  plaintift  ahonld  transfer  the  land  to  liiiii. 
Held,  (1)  that  the  administratrix  b;  tronsniiuiai 
took  08  tbe  representative  ot  the  deceased  iua- 
tate,  and  subject  to  the  some  obligotioa;  and  Sal 
the  trust  enforceable  against  the  deceased  n 
enforceable  against  her;  (2)  that  thepluntilf! 
conduct  in  registering  her  tronsmiaaion  amomilcd 
to  fraud,  and  that  her  registration  as  prapiiitm 
had  been  obtained  by  fraud,  and  was  therdoe 
not  within  the  protection  of  sa.  SS  or  S6  ol  t)ie 
Act.  Kissid  o.  Buck,  10  N.Z.L.B.  S19.  |M 
Court.) 

[8.A.,  Act  ot  1861,  s.  79.]— Infants -BrMcl 
of  trust— Tortiou*  iaU~Effect  of  briigmj  W 
vndtr  Act  upon  InuCi. — A  testator  devised  ud 
bequeathed  the  whole  ot  his  real  and  peranul 
estate  .to  trustees  upon  trust  (att«r  payment  d 
debts,  Ac.) ,  to  pa;  over  the  ■■nrmgl  income,  tantt. 
&c,,  to  his  wife  to  and  lor  the  maintenuict  ol 
herself  and  the  support  and  edncatioD  ol  bis 
children  so  long  as  she  should  lemain  bis  wido* 
during  tbe  remaining  period  of  her  nataiol  lilt- 
Testator  died  14th  October,  1663,  leafioglui 
widow  and  four  infant  children.  Alter  the  dtsili 
of  tlie  testator,  the  trustees  sold  for  £635,  u^ 
made  application  under  the  T9th  section  of  Til 
Real  Property  Act,  1S61,  to  be  registerod  ss  pn^ 
prietors  ot  certain  lands  forming  portion  of  tht 
estate,  and  tbe  certificate  of  title  v       ■       '  ^ 


cured  on  mortgage.  Subaequentl;,  and  siioitlr 
before  snit  instituted  on  behalf  of  the  inlul 
children,  the  trustees  repurchased  ths  propellT 
tor  £200,  and  obtained  a  transfer  to  themielTH 
of,  and  executed  a  deolatation  that  theyheldllx 
same,  subject  Co  the  trusta  of  the  will.  Od  bill 
filed  on  behalf  of  the  infant  children :  BM  (II 
That  the  children  were  entitled  to  elect  ei^er  U 
take  the  land  or  the  proceeds  of  the  sale.  U'' 
that  the  latter  course  being  more  to  their  Uw- 
tage,  the  trustees  must  pay  over  to  tbem  '^ 
amount  ol  snch  proceeds ;  (2)  That  the  land  bt 
lore  the  sale  having  been  nnder  a  system  *&)•' 
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recognised  uid  protected  the  equitable  inteieetB 
of  the  infants,  hud  Dot  bj  repnrch&ae  under  the 
Reft!  Fropertj  Act,  which  ignores  equities,  been 
leinatated  toitslormarpoBition.  Tmatees  ordered 
to  pa;  inlants  ooets  o[  enit  ai  between  attome; 
and  ellent.  St.  Oeorqi  d.  Bvunbti.  10  B.A.L.B. 
47.    (Pull  Court) 

[S.A.,Acr  or  1861.]— Lease— Breach  of 
trust — Liability  of  relirino  trtttttt*  for  brtach 
by  new  tnitttr. — R.  mode  his  will,  whereol 
he  appointed  K.  and  H.  traslees,  and 
devised  to  them  certain  properties  upon  trust  tor 
bia  widow  for  life,  and  after  her  death  to  be  sold 
and  the  proceeds  divided  between  the  plaintiffs 
and  other  persons.  The  widow  and  E.,  being 
deairooB  of  granting  a  lease  to  E.  of  part  of  the 
tmst  property,  K.  resigned  the  trosteeahip,  and 
W.  was  appointed  in  his  stead.  The  land  was 
brought  oader  the  Ileal  Property  Act  in  the 
names  of  M.  and  W.,  and  a  lease  was  made  to 
K.  Beld,  that  the  making  of  the  lease  was  a 
breach  of  tmst.  and  that  the  retiring  IrDBtee,  the 
continuing  trustee,  and  the  new  trustee  were  all 
liable  lor  an;  damage  eastained  b;  the  benefi- 
ciaries. BowEU.  D.  Keitb,  19  S.A.L.B.  8.  (FuU 
Conrt.) 

[VicroBU,  AoT  or  1866,  ss.  38,  60,  129  (S), 
ISS;  Act  or  1S8£,  s.  72.]— Mortgage  to 
trustees  —  Btfuial  of  Stgittrar  to  regitUr 
diicharge — CiMM.— Where  the  disoharge  of 
a  mortgage,  of  which  trustees  are  the  mort- 
gagees, is  presented  for  registration  b;  the  regis- 
tered proprietor,  the  Registrar  is  not  at  libert;  to 
refuse  to  r^^ter  such  discharge  on  the  ground 
that  it  was  not  shown  to  his  satisfaction  that  the 
dealing  was  aathorised  by  the  trust.  Costs  were 
ordered  to  the  applicant  under  s.  73  of  (he  Aot  ol 
1885.  Ex  parte  Campbmj,,  9  A.L.T,  188.  (Full 
Court.) 

C.  pBioBirras. 

(NZ.,  Aot  or  1885.]  — Ctaargine  order— 
Trantfa: — A  charging  order  only  binds  lands 
sabjeot  to  the  equities  subsisting  at  the  time,  and 
will  therefore  be  removed  to  enable  the  registra- 
tion of  a  transfer  which  was  executed  prior  to  the 
making  of  the  charging  order.     In  re  MuTUii. 

BbNEITT  BtJTLDTSa   IND    ImVEBTHKHT    SoCtETT,  Ex 

par«BiTmEB,N.Z.L.E.,6B.C.  293.  (Full  Court.) 
[N.Z.,  Act  or  18BS.]  —Charging  order— JTant 
of  beneScial  intereit — Cancellation  undermle  3H. 
— A  charging  order  only  affects  property  in  which 
the  defendant  is  beneficially  interested,  and 
registration  gives  no  priority  over  an  unregistered 
transfer  to  a  purchaser  in  goodtaith.  made  before 
the  iasuing  ol  the  order.  In  re  Bbattib,  N.Z.L.B. 
5  S.C.  ni2.    (Fall  Court.) 

[N  Z.,  Act  or  1 88S.]— Mortgage  by  way  of 
absolute  transfer.— Jforljoj*  by  tramferet — 
Caveat  — Rival  iqviHet  —  NegligeRee.-^^.,  the 
registered  proprietor  under  the  Act  of  188G  of  a 
section  of  land,  borrowed  money  from  K.  upon 
the  aecnrity,  inter  alia,  of  such  land.  Instead  of 
giving  K.  a  mortgage,  H.  signed  an  absolute 
transfer  of  the  land  in  his  favour.  The  considera- 
tion ot  the  transfer  was  stated  as  £100,  and  the 
certificate  ol  title  and  transfer  were  handed  ti 
K.,  who  agreed  not  to  register  the  translet.  Hs 
did  register  it,  «nd  borrowed  money  after  such 
regiBtratiOQ  from  the  National  Bank,  to  secure 
whioh  he  eiecuted  in  favour  of  the  bank  a  mort- 
gage over  the  land.  The  bank  received  the  certi- 
ficate ot  title  and  mortgage  from  E.  and  held  over 


the  latter  nnregislered.  Bubseqnent  dealinga 
between  H.  and  E.  entitled  the  former  to  have 
his  land  traDslerred  back  free  ol  eaoumbiances, 
and  shortly  afterwards  H.  lodged  a  caveat  to  pre- 
vent dealinp  with  the  land.  After  the  lodging 
of  snoh  caveat  (he  bank  tendered  its  mortgage 
with  the  certificate  of  title  for  registration.  Upon 
recei'ving  notice  of  this,  H.  brought  an  action  to 
uphold  his  caveat,  and  to  compel  the  bank  and 
the  Official  Assignee  of  E.,  who  had  become 
bankrupt,  to  transfer  the  land  to  him  free  from 
encumbrances.  Eeld,  that  H.  having  falsely 
represented  the  transactions  between  himself  and 
E.  to  be  a  sale  and  not  a  mortgage,  and  so  put 
E  in  a  position  to  become  the  registered  proprie- 
tor, and  as  such  to  obtain  the  advance  from  (he 
bank,  was  not  on  an  equality  with  the  bank,  and 
could  not  enforce  his  equity  as  against  the  bank, 
upon  the  principle  that,  of  two  innocent  persons 
affected  by  fraud,  the  one  who  by  bia  negligence 
or  conduct  has  made  it  possible  tor  the  fraud  to 
be  committed  should  be  the  sufferer  rather  than 
the  other.  HeU  also,  that  the  fact  of  the  bank 
having  held  over  its  mortgage  unregistered  made 
no  difference  to  the  position,  it  not  appearing 
that  H.  had  been  in  any  way  misled  or  affected 
by  the  non-regiatration.  Hohhtsonb  d:  Nitionu. 
BAHx,d!c.,Lnnru>,9N.Z.L.R.102.  (FuU Court.) 
_[Q.,  Acts  or  1861  *nd  1877.]— Nomina- 
lioo  of  trustees— JtowCT-  o}  attorney  given 
by  eeitai  qvt  truit  —  Atngnment  by  ceitui 
t]ue  trutt—Subtequent  aitignment  under  fmner  of 
attorney— Forgery— Notice.  ^^.,  by  a  nomina- 
tion of  trustees  under  The  Real  Property  Act  of 
1861,  transferred  certain  lands  to  trustees  upon 
trust  tor  B.  tor  the  joint  lives  of  himself  and  hia 
wife,  and  after  his  death  upon  certain  other 
trusts.  In  1886  B.  executed  a  power  of  attorney 
in  favour  of  S,..  authorising  him  to  mortgage  the 
lands ;  but  afterwards  assigned  his  Interest  to  B., 
who  assigned  halt  the  interest  for  value  to  C.  In 
1886  R.,  pretending  to  aot  in  pursuance  of  the 
power  of  attorney  and  ot  a  letter  from  B.,  which 
was  a  forgery,  mortgaged  B.'s  sapposed  interest 
to  H.  lor  £1000,  H.  gave  notice  of  the  mortgage 
to  the  trustees,  to  whom  C.  had  given  no  notice. 
On  the  question  of  priority  arising  between  C. 
and  H.:  Held,  that  daring  Uie  Uves  of  B  and  his 
wife  B.  took  in  equity  a  freehold  estate  in  the 
land,  and  therelore  no  notice  of  assignment  was 
necessary  to  be  given  to  the  trustees  ;  but  C. 
being  first  in  point  ot  time,  was  prior  in  right  to 
H.    In  re  Bdtteh,  3  Q.L.J.  lOS.    (Full  Court.) 

[ViCTOBu,  Act  of  1866.}— Sale  by  sheriff- 
Prior  pxtrehaie—Unpaid  -purehtue  —  A  pnr- 
chaae  made  at  a  sheriff's  sale  of  the  inte- 
rest of  a  registered  proprietor,  and  per- 
fected by  a  transfer,  was  held  void  as  against 
the  interest  of  a  prior  purchaser  from 
the  registered  proprietor,  but  good  as  against  the 
registered  proprietor's  right  and  interest  in  re- 
let of  unpaid  purchase  money.  Brbw  v 
— 1,2  V.R,  (Eq,)20;  2A.J.B.  6.  (Full  Court.) 
[ViiTroEiA,  Act  of  1890,  8.  139.]— Sale  by 
sheriff.— /"riur  equilaUt  interettt  —A  vendor  sold 
land  upon  the  condition,  infer  alia,  that  upon 
default  by  the  purchaser  in  payment  of  promis- 
sory notes  which  formed  part  of  the  purchase 
money  the  vendor  might  rescind  the  sale.  Subse- 
quently, the  vendor  assigned  all  hia  interest  in 
(he  land,  and  the  proceeds  arising  from  the  Bale, 
to  a  company  upon  oerlaia  trusts,  which  they 


n, 


819 


TBCSTS  ASD  EQUITIES. 


accepted  and  entered  upon.  Theiealter  the  pro- 
misBor;  cotes  vere  overdue  and  diahonoured, 
when  a  creditor  obtained  judgment  ogainet  the 
vendor,  and  issued  eiecutlon  Uiereou,  and  on  the 
28Ui  Ma;,  1893,  lodged  with  the  Begiatrar  a  writ 
of  fi.  fa.  under  b.  139  of  Thf.  Tranifer  of  Land 
Act,  1690,  together  nitb  a  Btatement  speeifjing 
the  knds  above  mentioned,  which  still  stood  in 
the  name  ot  the  vendor,  as  those  sought  to  be 
affected  b;  the  vrrit.  On  28th  Jul;,  1893,  the 
sheriff  sold  the  whole  of  the  knds  under  the  Ji. 
fa.,  but  on  that  date  the  company  lodged  for  re- 
gistration a  transfer  to  them  from  the  vendor, 
dated  S6th  June.  In  an  action  b?  the  sberifi'a 
vendee,  claiming  to  be  entided  as  against  the 
company  to  a  transfer  of  all  the  estate  and  in- 
terest of  the  vendor  in  the  estate  :  Hild,  that  the 
sale  bj  sberiS  was  subject  to  ail  the  equitable 
claims  to  which  in  the  hands  of  the  vendor  it  was 
liable,  and  that  the  equitable  claims  of  the  com- 
pany muat  prevail.  Bows  v.  The  E<inrrY  Trus- 
tees iND  AoKNCT  Co.,  Ltd.,  21  V.L.B.  762. 
(Full  Court.) 

[S.A.,  AiTT  or  1861.]— Sale  by  sheriff— Prior 
vnregistertd  trant/rr  and  depotit  of  title.— The 
question  of  the  rights  ot  an  unregistered  trans- 
feree, and  of  the  rights  conferred  hy  a  deposit 
of  a  certificate  of  title  as  against  the  sheriff's 
transferee,  discussed.  In  re  Wasbim'b  Caveat, 
13  8.A.L.B.  70-   (Full  Court.) 

rS.A.,  Act  of  1861 ;  Act  or  1878,  «h.  41.  67.] 
—  Sale  by  sheriff— Prwrtmr(ai«in-ed(ra»»/«r.— 
The  sheriff  has  only  power  to  seU  the  debtor's 
beneficial  interest  in  the  land,  and  the  rights  ot 
other  beueSciariea  antecedent  to  the  writ  of  ^.  fa. 
will  be  protected  on  proper  proceedings  being 
taien  at  anj  time  before  the  registration  of  the 
sheriff 's  transfer.  L.  duly  executed  a  transfer  to 
B.  at  a  date  prior  to  the  regixtration  of  a  fi.  fa. 
on  the  land  included  in  the  transfer.  The 
sheriff  sold  to  T  .  and  executed  a  transfer  to  him. 
Htld.  that  B.'a  unregistered  transfer  took  pre- 
cedence of  the  sherift's  transfer,  and  should  be 
registered  Inre  Bosquet's  Caveat,  17  S.A.L.B. 
173.    (CuL  Court.) 

[VicTOBU,  Act  of  1866,  ss.  49,  50.]  — Specific 
performance- Sale  of  land  —  Unctrtaintij  of 
agTtement  —  Fotttition. — Although  a  written 
agreement  (or  the  sale  of  land  was  so  uncertain 
as  to  the  land  intended  to  be  sold  that  it  would 
not  be  enforced  at  law.  the  Court  held  that  pos- 
session, coupled  with  the  agreement,  was  suffi- 
cient to  moke  it  enforca)i1e  in  Equity,  and  that  it 
could  be  enforced  against  a  subsequent  pur- 
chaser, with  notice  from  the  tendor,  notwith- 
standing SB,  49  and  60  of  the  Transfer  of  Land 
Statute.  CuNNiNOHAu  V.  OuHtiHT,  2  V.L.B,  (Eq.) 
197.     (FuU  Court.) 

[VicTOBiA,  Act  of  1866.  s.  60.]— Trans- 
fer— Notict  of  equitable  iiiifreit  Jo  tranifcree 
beforf.  regiitralxon  n/.— The  Transfer  of  Land 
ISlatule  was  not  intended  to  abolish  the  principle 
of  notice.  Actual  notice  of  an  equitable  interest 
i|l  another  given  to  a  purchaser  of  land  under  the 
Act  at  any  time  before  he  has  completed  his 
title  by  getting  his  transfer  registered  is  suffi- 
cient to  entitle  the  person  to  whom  the  equitable 
interest  is  to  prevent  the  issue  of  a  clear  certi' 
ficate  of  title  to  such  purchaser.  Coweli.  ti. 
BriOEr,  13V.L.K.  80.    (Full  Court.) 


[Q.,  Act  or  1861.  ss.  98,99;  Act  or  1677, 
HH.    12.    14,    IS,   Se.]— Specific   performance 

— Agreement  for  >ale — Caveat  by  purekaier 
— Tranifer  to  a  later  pureluuer  who  lodga 
tramfsr  and  certificate  of  titlt.  —  On  '25lh 
June  D.,  being  re^stered  aa  proprieior, 
agreed  to  sell  his  land  to  B, ,  who  lodged  a 
caveat  against  dealings  on  let  July,  which  woi 
daly  registered  on  15th  July.  On  26th  June  D. 
agreed  to  sell  the  same  land  to  S.,  and  on  14ib 
July  8.  paid  the  purchase- money  and  received 
from  D.  a  memorandum  of  transfer  and  the  oerti- 
ficate  of  title,  which,  however,  be  did  DOt  lodpt 
for  registration  until  13th  August.  H.  atlcc- 
wards  brought  an  action  against  D.  for  speciHe 
performance  and  obtained  a  decree.  Stid.  on  k 
summons  under  b.  99.  for  withdrawal  ot  tbe 
caveat,  that  The  Real  Property  Act  reco«nii»s 
the  doctrine  ot  specifio  performance,  aod  that 
the  caveat  of  H.  hod  priority,  and  protected  ibt 
prior  equitable  title  of  H.  against  any  effort  of  3. 
to  secure  a  paramount  legal  title  by  rogistration. 
Inrf  ScANLAH,  SQ.L.J.  43.    (Full  Court.) 

D.  HOMtHATioN  or  Tbubteeb. 

[Q.,  Act  or  1861,  ss.  77,  7g.)-£quitable 
mortgage  by  deposit.—  The  deposit  of  a  nomi- 
nation of  trustees  creates  an  equitable  mort^i^ 
BuBHEi^  c.  Hops,  B.C.B.  ISib  Augost,  1871. 
{Full  Court.) 

[Q.,  Act  or  1861,  ss.  1,  3,  40,  77,  78.]- 
Schedule  of  trusts — A'of  an  "  iniJrtinmil "  under 
the  Act — Interpretation  clatue  —  Li/e  eMtatt — 
Suri'irorsWp.— By  a  nomination  of  tmstees  iht 
defendant,  J.  W  ,  transferred  certain  lands  K> 
trustees.  The  schedule  of  trusts  specified  that 
the  lands  were  to  be  held  in  trust  "  for  and  en 
behalf  of  W,  W.  (a  minor)  and  S.  G.  W.  (wife  d 
J.  W.|  and  for  their  sole  use  and  benefit."  S.  G. 
W.  died  before  W.  W.,  who  died  after  having 
devised  all  his  real  estate  to  the  plaintiff.  The 
defendant,  J.  W.,  never  gave  up  possession  lo 
the  plaintiff  or  to  any  person  entitled  under  the 
nomination  at  trustees.  Held,  on  demuner, 
that  the  schedule  ot  trusts  was  not  an  "  iuEtm- 
ment  "  under  the  Act.  and  that  therefore  the  word 
"  heirs "  could  not  be  imported.  The  ben^- 
ciaries  obtained  an  estate  tor  life  only,  Waltbm 
V,  ELnarooK,  4Q.L.J.  lie.    (Full  Court.) 

[Q.,  Act  of  1861,  ss.  77,  82  J  -Stamp 
duty. ' —  A  document  in  fonn  of  a,  nomi- 
nation of  trustees,  from  W.  and  3.  to  V 
and  S  as  trustees  for  S.  and  Co  .  Ltd..  waa 
tendered  to  the  Stamp  Commissioners  to  assei^ 
the  duty  pajable.  The  transferors  and  trans- 
ferees were  identical.  Duty  was  demanded  as  on 
a  conveyancA,  while  the  trustees  claimed  that  it 
was  liable  to  nominal  duty  only  as  an  agreemenl. 
Held,  that  the  instrument  was  in  law  invalid  as 
a  transfer,  that  it  did  not  require  stamp  duly, 
but  that  it  could  not  be  registered  as  a  transfer 
without  payment  of  stamp  duty.  In  re  WhttE 
AND  Shaw,  6  Q.L.J.  65.      (Full  Court.) 

E.    FlUCTICE. 

(1)  Juriiitiflion. 

(2)  Veeting  Order. 

{!)  Jiiriedietion. 

[ViCTOEU.      Act     of     I860.]  —  Courts     of 

Equity. — The    immense    power    whioh    TAc 


281  TSU8TB  AND  EQUITIES— TJNEEGISTEEED  INSTRUMENTS.  222 

such  notice  is  given.     Webbib  v.  Bdkhu,   16 

V.L.H.  73.    (FuU  Court.) 

(Q.,  Act  of  1861,  a.  S6.]— Transfer  void 
against  trustee,— Where  &  transfer  of  property 
was  deolared  void  as  against  a  trustee  in  insol- 
Tsnoj,  an  order  was  made  to  cancel  the  certifi- 
cates of  title  in  the  book,  enter  the  vesting  order, 
and  issue  new  certificates  ol  title.  In  rt  Wildabh 
1N»  HcTCBitOH,  ExparU  UiSKn:,  1  Q.L.B.  (Ft. 
U.)47.     (Full  Court) 

F,    SPICinC  PEBFOEVAHCe. 

Set  PaionrnES,  tupra. 
{Sa  alto  Vbhsob  uid  Pubchaseb,  infra.) 

O.    UnBEOISTIBED  iNETECHKflB. 

(Ste  UiTBBOiSTBBEii  Ikstbcmemts  (infra.) 
Set  alto  Lube. 

UNDERTAKING. 

See  pRAcncB — Stay  of  procccdinm. 


Trmuftr  of  Land   Statute  gives  1        .   ., 

of  completely  barring  dear  equities  presents 
a  reaton  for  Coorta  of  Equity  readily  interfering 
by  injunction.  Divis  v.  Weeit,  3  V.K.  (Eq.)  1 
3  A,J.R.  1.    (FuU  Court.) 

[N.Z.,  ACTOT1870,  ss.  41,  88,  89.]— Equit- 
able jurisdiction  of  Supreme  Court.  — 
Semble,  that  the  Land  Transfer  Act  does  not 
not  exclude  the  equitable  jurisdiction  of  the 
Court  to  deprive  an  applicant  (or  regiBtraUon  of 
an  advantage  unduly  gained,  Eibsijno  v,  Hit- 
CHELBON,  N.Z.L.R.  a  C.A.,  261.     (Full  Court.) 

[N.Z  ,  Act  OF  ISSe,  s«.  SS  to  67.1— Equitable 
jurisdiction.—  Notwithstanding  the  provisions 
of  SS.  SS,  ST  of  the  Act  of  IBSS,  the  Supreme 
Court  as  a  Court  of  Equity  can  and  will  enfome 
a  trust  against  the  holder  of  a  legal  estate  in 
land  under  a  certificate  of  title,  where  the  facte 
would  warrant  the  interference  of  a  Court  of 
Equity.  Kissice  v.  Biace,  10  N.Z.L.B.  S19. 
(Full  Court.) 

[3.  A. ,  Aci  or  1861.]— Reformation  of  instru- 
ments.— Quitrt,  whether  the  equitable  doctrine 
of  the  relormation  of  inatroments  is  applicable 
to  the  documents  aSecting  land  ondei  the  provi- 
sions of  The  Seal  Property  A  ct,  186L.  Fekbett 
r.  Ci.*aE,  10  8.A.I..B.  202.    (Full  Court.) 

(2)  Vetting  Order. 
See  alto  TESTUa  Ohdeb,  ir^ 

[VicTotu,  Act  OF  1866]— Death  of  trustee 

—Land  in  nam;  of  lurviving  executor  —  Statute 
of  Tnatt.  1864  (tfo.  234),  i.  34.-P.  devised 
realty  to  bis  wife  tor  life,  remainder  to  uhildien, 
and  appointed  two  executors  but  no  trustee. 
One  executor  died  and  the  other  brongbt  the 
unsold  land  under  The  Trantfer  of  Land 
Statvte,  obtaining  the  certificate  ol  tiue  in  bis 
own  name.  Upon  petition  by  the  widow  and 
children  praying  for  a  new  trustee  in  the  place  of 
the  deceased  executor,  and  a  vesting  order  vesting 
the  unsold  land  in  such  trustee  and  the  surviving 
executor,  the  Court  made  the  order  as  sought. 
In  re  Phujkwt,  4  V.L.B.  (Eq.)  20.  (Full  Court.) 
[Q.,  AcTis  OF  1861  UJD  187T.]-Discharge  of 
mortgage. — Land  had  been  mortgaged  to  a 
building  society ;  the  mortgage  had  been  paid  of! ; 
the  boilding  society  bad  ceased  to  exist,  and  no 
trace  of  a  rdease  could  be  Found,  An  order  was 
made  on  the  petition  of  the  mortgagor  vesting  in 
bim  the  interest  of  the  society  in  the  mortgage. 
/finCuH,  6Q.L.J,  93.    (Full  Court,) 

[VicroBU,  Act  of  1866;  Act  of  1867,  s.  12.]— 
Jurisdiction  of  Cammissioner  of  Titles— 
Statute  o/TruKB,  1864  (.yo.  234),  ».  19-Jurudic- 
tiim  of  Supreme  Court.— The  only  power  of  the 
Commissioner  of  Titles  to  make  a  vesting  order  as 
to  lands  under  The  Trantfer  af  Land  Statute  (No. 
301)  is  that  contained  in  s.  12  of  the  Amending 
Aot  (No.  8S3).  That  section  empowers  him  to 
make  an  order  only  in  cases  in  which  the  Supreme 
Court  wonld  have  sacb  power  under  s.  19  of  The 
Statute  of  Trutli,  1864  (No.  234),  and  such  power 
can  be  exercised  by  him  on  y  after  compliance 
with  the  formalities  which  would  be  observed  by 
the  Supreme  Court ;  and,  inasmuch  as  the 
Supreme  Court  would  not  make  an  order  vesting 
laud  in  new  trustees  without  notice  being  first 
given  to  the  old  tmstees  in  whose  name  it  stood, 
ibt  Commissioner  has  no  power  to  do  so  until 


UNREGISTERED  INSTRUMENTS. 
See  Cebtifigate     op    Titi.e — (B) 

CottcbtHve   effect    (ej  —  HiffhU  of 

occupier. 

Sef  Leasb. 

See  MoBTOAOE — Power  of  tale. 

Mathieboh  v.  Mercamile  F.  and  a. 

Co.,  Ltd.,  17  V.L.B.  271. 

Asuii/fiment  of  lease   by   leay   of  mart- 
See  MoBTOAOE —  F.qaitahle  morti)itge, 

NACHBUBO    v.     ALBEBTaON,    S    Q.L.J. 

126. 

Interest  under,  protected  againtt  fraud. 
See  Fkaud. 

McEiJJETBR  *-'.  Bioas,  8  App.   Cas. 
314, 

Caveat  in  respect  of  unregulertd  mort- 
gage. 

See  Caveat  aoaihst  Dbaumos. 
Kffeet  of  unrefji»tr>-ed  mortgage. 

See  Saleh  by  Shebiff. 


Right    of    unregistered    transferee    to 
notice  of  cnreiit,  rfc. 

See  Caveat  aqainbt  Deaunos. 

UNREGISTERED  INSTRUMENTS. 
See  alio  Lease  (O.) 
[S  A.,  Act  of  1861.]— Forms  —  fiIee^^3ry 
agTeement. — No  instrument  or  agreement  in  re- 
spect of  land  uudei  The  Real  Property  Act,  1881 
is  of  any  validity  or  enforceable  either  at  law  or 
in  Equity  unless  the  dealing  or  transaction  be 
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one  contemplated  by  the  Act,  and  euch  inatra- 
ment  or  BgTMment  be  in  the  form  provided  bj 
the  Aet.  The  Keal  Propertj  Aot  oonlempktM 
DO  axecatoiT   agreements,  and  no  inBtrumenta 


tely  regiatei 
;.  fFdfl  Co 


Bdwouht,  6  B.A.L.B.  76.  fFdfl  Conrt. 

[TictORU,  Act  or  1866.] — FormB.  —  Instni- 
menta  executed  in  the  form  provided  bj  the 
TraDster  of  Land  Statute  are  not,  previoiu  to 
reglBttatioD,  void  of  all  effect,  except  aa  to  cod- 
vejJDg,  passing,  or  cooferring  eatatee  or  intereBts 
and  rights  in  luid.  Thej  maj,  before  registra- 
tion, have  effect  aa  contracts  between  the  parties 
to  them,  or  operate  aa  securitiea  springing  Irom 
tbe  date  of  signing,  and  acts  done  b;  the  parties 
undor  and  in  accordance  with  the  contracts  be- 
fore registration  may.  as  between  the  parties,  be 
valid  and  effeotoal-     Uitbiiboh  v.  MEHcurnLE 

PlNAMCB  iND  AaSNCI  Co,,   LTD.,  17   V.L.R.    271. 

(Fall  Court) 


[Vic^ 


registered  transfer — Rtgiiiration  of  Ji.  fa.  on 
land  trani/trred.  — A  transfer  of  property  b j  a 
judgment  debtor  made  before  the  service  of  the 
cop;  writ  of  Ji.  fa.,  but  not  presented  for  re- 
gistration prior  to  such  service,  cannot  be  re 
gistersd  during  the  period  of  three  months  from 
the  date  of  the  service  of  such  writ.  In  re  Sbeabb 
AMD  Adleb,  17  V.L.R.  316.     (Foil  Court.) 

[8.A.,  Acr  OF  1B61,  s.  89.1-UnreKiBtered 
deed — Equitable  right. — Although  an  nnregis- 
tered  deed  is  not  efleotual  to  pass  an;  Interest  in 
land  under  s.  89  of  the  Act  of  1861,  ;et  it  is  efTec- 
tual  to  paaa  an  equitable  right  to  set  aaide  a  cer- 
tificate of  title  relating  thereto  which  has  been 
obtained  b;  frand.  UcElusteb  v.  Btoos,  S  App. 
Caa.  SI4.     (Full  Court) 

[ViOTORU.  Act  of  1800,  ss.  68,  99,  100.]  — 
Unregistered  lease— (Amennnt  to  pay  rent— 
The  leaaot  is  entitled  to  sue  the  lessee  on  a 
covenant  to  pay  rent  contained  in  a  lease  of  land 
nuder  the  Transfer  of  Land  Act,  even  though  the 
lease  might  be  inoperative  under  the  Act  because 
not  registered.  HoHBO  ihd  BuLuan  v.  Asuia, 
17V.LJt.  705.    (Full  Conrt.) 

UNPAID  VENDOR. 

Righu  of  againtt  iherif't  trantferee 
Set  SAI.E8  BT  Shsbipf. 

USE  AND  OCCUPATION 

By  mb-Ut*ee 
See  Lease. 

VENDOR  AND  PURCHASER. 

Contract  to  give  potsemon 
See  Certificate  of  Title  —  (Bj 

Coneliuhe  effect . 

[Tie.]  —  Conditions  of  sale.— 'Where,  bj 
tbe  conditions  of  sale,  the  vendor  was  to  deliver 
the  abstract,  deducing  his  title  (rom  tbe  Crown 
grant,  and  part  ol  the  land  inclnded  in    his 


bound  to  famish  eilemal  evidence  establiihing 
his  priority  over  D.,  he  could  not  oomply  vidi 
the  condition.  Shibpbc.  Eiiii.kt,  Junel3,lB8J, 
Tas.  Dig.,  eoL  107.     (Full  Conrt.) 

[N.Z,,  Act  of  ISBfi.]— Notice afniiregisteKd 
ai^eement— Fraud— ITil/uI  refiaal  to  man 
information — Forcible  taking  ponrnkm  oftertii,. 
catt  of  title  and  transfer — Payment  of  ysrcfcan 
money. — The  plaintiff  8-  sold  and  trsOEleml 
land  under  The  Land  Trarafer  Act  to  Uie  plun- 
tiff  M.,  with  a  verbal  agreement  reserving  to 
himself  certain  rightsover  part  of  tfaeland.  Tht 
aureement  was  reduced  into  writing,  but  not 
signed,  owing  to  its  being  mislaid.  The  traoefs 
to  M.  was  registered,  but  the  certificate  o(  liib 
was  held  by  the  aolioitor  to  both  partiea  on  behill 
of  5.,  pending  the  execution  of  the  written  ignt- 
ment  M.  then  sold  to  the  defendant,  aubJMt,« 
M.  allpged,  to  the  agreement  with  S.,and^ 
defendant  agreeing  to  be  bound  by  it.  Tbt 
defendant,  however,  alleged  that  she  purcbueJ 
and  paid  her  deposit  without  any  notice  of  'it 
■greement  with  5.  Sabaeqaently  to  the  psTiiM 
of  the  deposit,  M.  and  the  defendant  went  M 
complete  tiie  transaction  at  the  office  of  tbe  soli- 
citor who  had  acted  tor  B.  lud  M.  The  Eoliriia, 
by  their  instructions,  prepared  a  transfer,  wbicb 
fif.  executed,  end  the  defendant  drew  a  cheqoi 
for  the  balance  of  the  parchaae-monej.  which  ibt 
placed  upon  the  solicitor's  table.  The  soiiciui 
then  spoke  of  the  agreement  between  M.  and  ^h 
f or  wbon)  he  was  stlU  holding  tbe  certiGctUii 
title,  and  was  explaining  that  it  would  be  wxn 
srry  (or  the  defendant  to  execute  an  agreeniini 
tor  B.'s  protection  similar  to  that  between  U  >»1 
3..  when  the  defendant,  against  the  soiiciui'i 
will,  seised  tbe  transfer  and  certificate  of  title 
which  were  lying  on  the  table,  and  ran  off  (ill 
them  out  of  the  office.  In  her  hurry  ahe  took  d; 
her  cheque  with  tbe  other  papers,  and  Eodin; 
that  she  bad  done  this,  she  returned  towards  ix 
office,  and  meeting  M.  outside,  paid  the  chequ 
to  M.,  who  received  it  and  cashed  it  witbool  Ibf 
concurrence  of  the  solicitor.  The  solicitor  ti 
once  lodged  a  caveat  in  tbe  name  of  H-  for  ibe 
purpose  of  protecting  S.,  and  the  transfer  to  ilx 
defendant  having  afterwards  been  presenlelfii' 
registration,  thia  action  was  brongbt  by  M.  uiJ 
8.,  and  others  interested,  olaiming  specific  pe* 
formance  by  the  defendant  of  her  alleged  a«ne 
ment  to  take  subject  to  the  righta  of  S.  RA 
(Ij  (on  the  evidence)  that  the  defendant  ns  , 
informed  during  the  negotiations  betweeo  ba 
and  M.  of  all  the  tenns  of  the  agreement  ])etwMi 
M.  and  S.,  and  that  she  agreed  to  be  bcnnd  b; 
them,  and  purchased  and  paid  faer  deposit  no 
that  understanding;  but  (2;  that  it  was  in> 
necessary  (or  tbe  plaintiffs'  case  that  more  slmild  | 
be  found  than  that  tbe  defendant  bad  notice  li 
the  agreement  between  M.  and  S.,  or  wilMj 
refused  to  listen  when  information  was  bev 
given  in  regard  to  it ;  and  that  even  If  thete  bid 
been  no  express  agreement  by  the  defendant  to 
be  bound  by  its  terms,  as  ahe  had  wilfully  psiti' 
with  her  purchase -money  with  notioe  <^  Ibc 
rights  of  others,  ahe  could  not  have  her  traniio 
registered  without  securing  those  rights,  or  tisit 
claimed,  if  regiateied,  to  hold  tbe  land  discbu£>° 
of  those  rights.  Decree  (or  speoiflo  penomiaDCi 
Uiu,«BD  V.  CowDHiT,  14  N.Z.L3.  12.  (FdH 
(Court) 


VENDOR  AND  PURCHASER. 


-The words  "other action  fortbereoovei; 
ol  land,"  loUowliig  the  words  "aationot  eject- 
ment "  in  B.  124  ol  the  above  Aot,  refer  to 
actioiu  at  law  in  the  natore  of  ejeotment  which 
ma;  b;  possibility  oome  under  the  eognlsanoe  of 
a  Ocmrt  ot  Equity,  bnt  do  not  inolnde  a  anlt  lor 
Bpeciflo  performanoe.  An  exeoator;  contract  tor 
ihe  sale  ol  loud  under  the  Act,  though  not  in  any 
form  provided  bj  the  Aot,  and  therefore  incap- 
able (^  legistratioa,  obh,  aa  between  the  imme- 
diate purtiee  thereto,   be   enforced  in    Eqoit;. 

ClTTHBSBTBOII    D.    8wAN,  11    8.A.L3.  103.     <FlllI 

Oonrt.) 

[N.Z.,  Act  or  18S5.1— RcBciBsion— N^%<nt 
laie  by  trvtitti  at  undM-  vala* — Notice.— Negli- 
gence bf  tnutees  in  relation  to  a  sale  resolting 
in  a  Bale  of  tnut  property  at  a  greatly  leas  price 
than  otherwUe  would  luive  berai  obtained  is  a 
breach  of  tmst,  and  where  the  parchaser  ie  at 
the  time  of  the  contract,  and  before  the  execution 
of  it,  BctnallT  aware  of  such  negligence  b;  his 
vendora,  the  Court  will  rescind  the  sale  though 
completed.  A  sale  b;  native  tTOBteoB  under  the 
above  oiroamEtanoeB  waa  est  aeide,  and  the  pur- 
chaser, who  had  been  registered  as  proprietor 
UDder  The  Land  Tramfer  Act,  1888,  decreed  to 
te-tianster  to  the  c»lu{  qtie  (not.  Toao  Beieuia 
V.  Moou,  8  N.Z.L.B.  315.     (Full  Court) 

[N. 8. W.l— Specific  performance  —  Pariiea. 
^Quare,  whether  subsequent  unregiBtered  pur- 
chaser should  be  joiaed  as  a  defendant 


—Effect  of  reffi't™'*'''!.— Specific  performance 
of  an  agreement  decreed  against  the  vendor  and 
a  purchaser  with  notice  of  the  agreement, 
although  the  porehaser  had  obtained  and  res- 
tored her  conveyance,  and  the  plaintiff's  agree- 
ment waa  unregistered.  Tockshsohh  v.  Zsvsn, 
8  W.  W.  AKD  I'B.  (Eq.)  11,  122.     (Full  Courl) 

[g.,  Aot  or  1861,  ss.  98,  99  ;  Act  of  1877,  ss. 
12, 14,  IS,  88.]— Specific  performance— Priort- 
(ict  httmen  punAa»eri.-~^Ti  the  2Sth  June,  1886, 
D.  sold  a  pieoe  of  land  to  H.,  and  having  after- 
wards attempted  to  withdraw  from  the  bargain, 
H.,  on  1st  July,  168fl,  lodged  aoaveat  against  the 
land  in  the  registry,  whioh  was  r^stered  on 
IStb  Jol;,  1886.  On  26th  June,  1886,  D.  sold 
the  same  piece  of  land  to  S.,  and  on  the  14th 
July  S.  paid  the  purchase  money  therefor,  and 
received  from  D.  a  memorandum  of  transfer  and 
(he  oertifioate  of  title  tor  the  aaid  land,  which, 
however,  B.  did  not  lodge  in  the  registry  till  the 
ISth  August,  1886.  H.  afterwards  brought 
action  against  D.,  and  on  the  2nd  March,  18 
obtained  a  decree  for  speciflo  performance  of  the 
agreement  for  the  sale  of  the  aud  land.  On 
application  for  the  witbdrawsj  ot  the  cave 
ficU,  that  the  Beal  Property  Act  recognises 
speeiiBc  perlormanoe  of  a  contract  lor  the  pur- 
diaee  of  land  nnder  the  Act.  Held,  also,  that 
Ihe  caveat  ot  H.  being  first  on  the  regbter,  pro- 
tetted  the  prior  good  equitable  title  of  H.  against 
any  effort  of  S.  to  leonia  a  paramount  legal  title 
by  regletration.  In  re  Bcmuv,  S  Q.L.J.  43. 
(FuU  Court.) 


[TuMunA,  Act  or  1886,  ss.  ISff,  isej— 
Specific  performance— Error  in  grant— Yen- 
don  taking  to  enforce  contract  of  eaU—CoaU  of 
proceedinga.^k  leadoi  of  land  nnder  the  Beal 
Property  Aotiustituted  proceedings  to  compel  a 
purchaser  to  complete  a  contract  of  sale,  but 
being  unable  to  give  a  title,  owing  to  an  error  in 
the  certificate  o(  title  for  adjoining  lands,  which 


Titl^  a  summons  uudei  a.  1S6  tor  the  correction 
ot  that  certificate  of  title,  obtained  no  relief,  and 
was  ordered  to  pay  the  purchaser's  costs  of  the 
proceedings.  Shahfk  t>.  Haslbi  (Badger  No.  S), 
Tas.  Dig.  col.  107.     {Pull  Court.) 

[S.A.,  Act  or  1861.]  —Specific  perform- 
ance —  Ai/Teemeat  for  $aie  of  land.  ~  A.,  the 
registered  proprietor  of  the  lee-simple  ol  a 
section  of  land,  entered  into  an  agreement  for  the 
sale  of  a  portion  of  ihe  some  to  B.,  npon  certtun 
terms  as  to  payment  specified  in  the  said  agree- 
ment. These  terms  were  duly  complied  with, 
but  in  the  meantime  A.  had  died,  devising  and 
bequeathing  all  his  real  and  personal  estate 
in  trust  for  his  wife  and  children.  In  an 
action  for  specific  performance  by  B.  it  was  held 
that  an  instrument  purporting  to  tronafer  or 
affect  land  under  Tkt  Reai  Property  Act,  1861, 
but  not  in  the  form  prescribed  by  such  Aot  and 
incapable  ot  registration  under  it,  conveys  no 
estate  or  interest  in  the  land  at  law  or  in  Eqnity, 
and  cannot  be  specifically  enforced.  It  may  con- 
fer a,  right  to  damages  tor  its  non- performance. 
Stmble,  that  no  executory  contract  for  the  sale  of 
luid  nnder  the  above  Act  is  valid.  Lanob  v. 
BnwoLM,  7  S.A.L.R.  1.    (Full  Court.) 

[N.Z.,  AcTor  1870.]— Specific  peribrmance 
—  Notice  of  bTcath  oj  truil—MUtakt.  of  low — 
iTTegulariiy. — Where  trustees  dealt  with  the  trust 

Sroperty  in  a  manner  not  authorised  by  the  trust 
Md.  and  siterwafds  a  certificate  of  tiUe  under 
The  Land  Transfer  Act,  1870,  was  improperly 
issued  in  favour  of  one  ol  the  trustees  under  the 
erroneous  impression  that  he  was  a  sole  trustee, 
but  it  appeared  that  the  mistake  was  bond  fidty 
and  had  not  resulted  in  any  loss  to  the  (mst 
estate  :  Held,  that  the  holder  of  the  certificate  of 
title  could  make  a  valid  contract  of  sale,  which 
could  be  enlorced  against  a  purchaser.  It  is  a 
giaSa  irregularity  lor  a  certificate  of  title  to  be 
issued  to  trustees  who  have  no  power  of  sale. 

A  reversionary  interest  in  converted  realty  was 
vested  in  trustees  upon  certain  trusts.  No  power 
was  given  to  invest  in  land.  On  the  reversionary 
interest  falling  into  possession,  the  trustees,  with 
the  consent  of  the  tenant  lor  ilie,  took  land 
instead  of  money.  The  parties  to  the  deed  of 
settlement  alterwards  purported  to  revoke  the 
settlement  and  declare  new  trnsts,  being 
erroneously  advised  that  tbey  had  power  to  do  so. 
One  trustee  retired,  and  the  other  brought  the 
land  under  the  provisions  of  the  Act  in  his  own 
name.  Afterwards  the  plaintiS,  who  was  boaband 
ol  the  tenant  for  life,  was  appointed  a  trustee, 
and  the  loud  was  transferred  to  him  alone  by  the 
other  trustee,  who  supposed  he  had  retired.  The 
plaintiff  next  lodged  a  deed  in  the  Land  Registry 
Of&ce,  by  which  he  declared  that  he  held  the 
land  upon  the  trusts  of  the  first  settlement  as 
modified  by  the  second.  The  plaintiff  oontracted 
lor  the  sale  of  the  land  to  the  delendant.  The 
defendant  received  notice  ot  all  the  above  brans- 
actions  and  refused  to  complete.    Held,  that  the 
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VESTING  ORDER— WRIT  OF   EXECUTION. 


.datandant woQld  not  be  gnOtyof  truadinooin- 
pleting,  knd  need  not  see  to  the  application  of  the 
pnrohEtse- money,  and  oonseqaeuti;  oonld  obtain 
.an  indefeagible  title.  Oeohoe  v.  A.M.P.  Society, 
N.Z.L  a.  i  S.C,  166.    (FnU  Court ) 

[VioTOBu,  Act  or  1866,  s,  43.]— Specific 
performance  —  Contract  of  laU  —  Stttrictiae 
covenant — Enaaabrance  on  certificate  of  title— 
Local  Oovemment  Act  (No.  506),  >i.  165,  J69.~ 
The  delendau t,  the  owner  of  land  under  the  Act,  b; 
,i3eed  agreed  to  sell  to  the  plaintiffBa  portion  thereof 
for  the  erection  thereon  of  Municipal  buildinge  ; 
and  it  was  further  agreed  that  upon  pajment  of 
ball  the  pumbaae  mone;  and  the  erection  of  the 
'badding^,  the  defendant  would  transfer  the  land 
without  payment  of  the  balance.  The  plUntiffa 
erected  the  bnUdings  and  paid  half  the  purchase 
luoney ;  hut  the  defendant  refused  to  execute  an 
abaolute  transfer  under  the  statute,  as  she  would 
thereby  lose  the  benefit  of  tile  plaintiff's  agree- 
ment for  continual  user.  SembU,  that  the  a^tree- 
iruent  of  the  ploLotifTa  (or  continual  user  would 
1)ind  their  aucceBsora,  and  that  such  obligatioQ 
might  be  made  an  encumbrance  upon  the  certi- 
flcate  of  title.  Held,  that  at  aU  eveota  the 
defendant  wbb  bound  to  execute  a  transfer  with 
such  security  as  she  could  get.  Mitob  of 
Bbohbwick  b.  DiweoN,  5  V.L.R.  (Eq.)  2. 
■  [VicroBii,  Act  of  1866.]  -Title,  objection  to 
RequiiUion  on  title.  — A  vendor  sold  land  as  being 
under  Tlie  Traniftr  of  Land  Statute.  The  con- 
ditions of  sole  treated  the  land  as  being  under 
the  statute,  but  contained  a  clanse  enabling  the 
vendor  to  cancel  any  sale  if  the  purchaser  should 
moke  or  insist  on  "anj  objection  to  or  requisi- 
tion on  the  Utle  or  otherwise  which  the  vendor 
shall  be  unable  or  unwilling  to  remove  or  comply 
with."  The  land  turned  out  not  to  be  under  the 
statute,  and  on  the  purchaser  demsjiding  produc- 
tion of  the  certificate  of  title,  the  vendor  cancelled 
the  sale.  On  bill  b;  the  purchaser  tor  specific 
performance  :  Held,  that  as  a  more  secure  title 
WBB  giveu  by  a  certificate  than  under  the  general 
law,  the  demand  (or  tbe  production  of  the  certi- 
ficate was  not  an  objection  to  or  requisition  on 
the  title  eo  as  to  enable  the  vendor  to  rescind. 
That  the  whole  system  of  the  objections  and 
requisitions  was  tuised  upon  the  production  of  a 
oertiflcale  of  title,  and  the  words  "  or  otherwise" 
in  the  conditions  did  not  Include  a  demand  for 
the  certificate-  Matthews  v.  Jiheb,  8  V.L.It. 
(Eq.)  188;  8  A.L.T.  146.     (FuU  Coort.) 

VESTING  ORDER. 

■S"**  MOBTOAOK — Foreclosure. 
See  Sales  by  Shbbiff — [E.)  Pro- 
cedure. 

See  Tbdstb  and  Eudihes. 
See  Vbndob  um  Fubohaber. 
Jurisdiction  of  Supreme  Court — JurU- 
diction  of  Commissioner  of  Titles 
See  Practice. 
[N.S.W.]  —  Vesting     order  — -  Conttructme 
trusteet— Executed  contract— Tj-nttet  Act,  1862.— 
A  contract  for  sale  of  certain   lands  under  The 
Real  Property  Act  was  eieouted  in   1873,   bnt 
never  registered.     Some  of  the  veadocE  had  died 


I    without    leaving   r^r 
colony.    Upon  a  petition  by  me  puronasei, 
Court,  being  satined  that  the  contract  was 


cnted,  declared  nndoi^fP'teea  vitbint^nwn- 
ing  of  the  Act  of  their  respeetin  sharst,  ud 
made  a  vesting  order  in  favour  ol  the  porobHR. 
In  re  VinoHiM,  14  N.B-W.L3.  (Bq.)  166.  (Full 
Court.) 

[Q.,  AcTT  OF  IB61,  B.  S3.]— VeatinE  order- 
Son-prodvcliitn  of  eertiHeate  of  titl«.— When  tlu 
vendee  of  land  from  the  sheriff  under  the  Bol 


r.  BoNAB,  1  8.C.R.  (Q.)  160.    (Full  Court,) 
VOLUNTARY  SETTLEMENT. 

See   Cebtificatb   Of'  Title  —  (BJ 

Conclutive  effect. 
Post-nuptial    settlement  —  Effect    uf 
bankruptcy  of  settlor 


VOLUNTARY  TRANSFER. 
See  Bahebuptct. 
See  Transfer. 
Not  protected  by  absence  of  notice  <■! 

See  Fraud. 

Bioos  V.  McEixistbr,  14  S.A.I1.B.  8)1 

WAIVER 


See  TsANSinssiOH. 


Nccessiti/  for  registration  of  trill  bijoh 
hetirinti  in  action  brought  to  enforce  «- 
terest  in  land  tfiven  by  will 
See  TfiANBUisaiOH. 

Little  v.   Dabdibs,  12  N.S.W.L.E, 

(Eq.)  819. 

WITHDRAWAL 

Of  application  to  brinft  land  under  Ari 
See  Bbinqinq  Land  undeb  Act— 
(El   Miscellaneous  cases. 

Iheukd  d.   Payne,  28th  Novemix', 
1682,  las.  Dig.,  Col.  103. 

WITNESS  TO  INSTRUMENT 

See  Inbtbuhbnts  and  Docukbkts  of 
TnxE — (B)  Attestation  and  ewf«- 


WORDS. 

Interpretation  of 
See  Intesfbktation. 

WRIT  OF  EXECUTION. 

Entered  an  title — Removal  of 
See  Caveat  AaAiHST  Dsauhos. 


ADD  EN  DA. 


£N.Z.,  Ara  or  1870,  es.  26  rf  «g.]~BringinE 
land  under  Act  -Married  vxman  —  Separate 
ettate — Ratraint  on  anticipation— Milled  mort- 
gaged hie  l&nd  ta  a  boilding  aooiet;,  and  aabee- 
quentl;  convejed  it  to  trustees  in  tmst  lor  biiD- 
self  lot  lits  till  bankruptcy  oi  alienation,  and 
otlerwarda  in  trust  (or  iiia  wife  for  her  separate 
Qse  without  power  of  anticipation.  The  trusteeB 
joined  with  Miller  and  hie  wife  in  a  mortgage  to 
a  bonk.  The  hnilding  society  released  to  the 
tnnk,  and  the  bonk  conveyed  to  the  preseat 
applicant.  The  Bagistrar  refused  to  bring  the 
land  under  the  Act.  He  was  ordered  bj  the 
Court  to  proceed  with  the  application  on  the  fol 
lowing  grounds :—(!)  The  proviso  for  defeas- 
ance on  alienation  was  bad ;  (2)  the  eSeot  of  the 
settlement  therefore  was  to  give  the  settlor  an 
estate  for  lite  with  remainder  to  hia  wile  \  (S) 
that  as  the  wife  took  no  interest  during  her  hus- 
band's life,  the  aettiement  tor  the  separate  nse 
coDld  not  extend  to  the  present  but  to  a  poaaible 
future  coverture ;  (4)  oousequenlly,  the  wife  could, 
with  her  husband's  concurrence,  dispose  ol  her 
reversionar;  iuteteat,  the  restraint  on—amtioi- 
pation  being  annexed  to  the  separate  estate  only. 
In  rt  UiiMBiB,  2  N.Z.J.B.  {N.».}  8.C.  168. 

tM.Z.,  Aoi  or -187ft.,  »B.-,2fi,  1^6.] —Bringing 
land  under  Act — Person  benfficiqUy  mteretted 
— Advtfit  poiitMttott — LyttUtonandChriitcharcli 
Raibeay  Act,  1B60,  »,  2,  Z—Ldjid  Claiiia  Con- 
lolidation  Act,  1846,  ».  84,  128.— A.  applied  to 
the  Distrlot  Land  BegifLtrar  to  bring  certain  land 
nndei  the  Act.      The  appKcation  described  pari 


of  the  LytllelOD  and  Chriatcharcb  Boifway,  and 
it  appeared  that  the  Superintendent  of  the  Pro- 
vince of  Canterbury  had  been  in  undispotad  poe- 
seBsion  of  suob  part  since  the  nulway  was  niode, 
but  that  no  compensation  had  been  paid,  nor  any 
steps  taken  to  aasesa  compensation,  eicept  the 
service  of  a  notice  to  treat,  in  January,  1868,  by 
the  then  Soperintendent.  ThcBegiatrarrefnsedto 
proceed  nitb  the  application  nnl^  with  the  con- 
Beat  of  the  Soperintendent,  as  being  a  "  person 
beneficially  interested  "  in  the  land  within  the 
meaning  of  a.  2S  of  the  Act  of  1870.  On  aum- 
mone  by  the  applicant  under  b.  Ilfi,  requiring 
the  B^istrar  to  substantiate  and  uphold  the 
grounds  of  his  refnsol:  If  eld,  that  the  course 
adopted  by  the  Begiatror  was  justified,  notwith- 
standing the  fact  that  no  compensation  had  been 
paid  nor  onj  notice  to  treat  served  within  three 
years  of  the  passing  of  the  Special  Aot;  as.  64 
and  123  of  The  Lands  Clauses  Consolidated  Act, 
184G.  being  iuconsiateat  with  as.  2  and  S  of  the 
Special  Act,  and  therefore  not  to  be  read  as  in- 
oeDBJstent  therewith.  J»  re  Howes,  1  N.ZJ'.B.  . 
113. 

[VioToaiA,  Act  of  1886,  b.  117.]— Caveat— 
Order  eztendtng-— iTuritdicfton.— An  order  ertend- 
ing  the  operation  of  a  caveat,  headed  "In  the 
Matter  of  The  Tranefer  of  Land  Statute,"  ahowa 
statutory  jurisdiction  on  its  face,  and  it  is  not 
necessary  that  it  should  ahow  tiiat  an  under- 
taking or  indemnity  has  been  dispensed  wittt.  In 
re  Caveat  ol  Fubhlit,  3  A.L.T.  82. 
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